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This is supported by the language of S03 which states, in
part, that if property escaped assessment or was underassessed
due to fraud or collusion, "the assessor shall assess the
property in the lawful amount and lmpose the penalty provided for
in Section 504." Again, the language is mandatory and the
implication of the language is that the Legislature intended that
the assessor apply the penalty at the same time that the
assessment is made.

If the Legislature intended that the penalty be lmposed at
the time that the section 503 assessment is made, then the amount
of the penalty would be determined by the law applicable at the
time that the assessment was made. Thus, if the section 503 o
assessment was made in 1994, the applicable penalty rate would be
25%. For section 5 assessments made on or after January 1,
1995, the penalty assessment rate would be 75%. I find nothing
in the language of Chapters 544 which indicates a legislative
intent to increase from 25 to 75 percent all penaltles lmposed
prlor to January 1, 1995. Such an lnterpretatlon is not, in my
view, consistent w1th the plain meaning of the provisions cited

above.

Further, an interpretation suggestlng that previously
1mposed penaltles are subject to increase from 25 to 75 percent,
raises the immediate question of which penalties would be subject
to this increase. Would they only be those penalties which have
not yet been paid or would they include all previously imposed
penalties? How far back would this go? 1Is there a statute of
limitations applicable just to penalties? If there is to be a
distinction between penalties paid and penalties unpaid, what
statutory language can be relied upon for making this
distinction? 1In light of these obvious problems and the fact
that the courts generally take the view that penalties should be
strictly construed, I do not believe that section 503 penalties
imposed prior to January 1, 1995, shculd now be increased to 75
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percent.

The foregoing views reflect my analy515 of Chapter 544 but
they do not necessarlly reflect the views of the Board. I have
discussed these questions with the staff of the Assessment
Standards Division which is presently developlng an assessor's
letter on this subject. Since such a letter is subject to
- further review and might even be presented to the Board for
approval, it is possible that some difference of view could be
expressed in that assessor's letter by the time it is flnally
released.

Finally, the views expres sed in this letter are, of course,
advisory only and are not binding upon the assessor of any
county.

Our intention is to provide timely, courtecus and helpful
responses to inquiries such as yours. Suggestions that help us
to accomplish this goal are appreciated.

Ricifard H. Ochsner
Assistant Chief Counsel
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