understand that the 11C 18 not avaliapble as Tto Llie pLuperLy
purchased, but it available as to the income tax liability
experienced by the purchaser. = If the court's reasoning 1is
followed, the market value of the same piece of eguipment
would hinge upon whether the ITC 1is taken or not. That
conclusion would lead to the result that two purchasers of the
same piece of equipment would incur a different property tax
liability dJdepending upon whether or not their income tax
position allowed them to take the ITC. We know from other
property tax cases that the property tax liability 1is not
determined by the income tax position of the buyer.
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The May Company then says in Part IIE:

"The assessor presents no legal justification for refusing
to consider investment tax credits as a matter of value
under the cost approach."” :

May Company does on for several pages saying there is no rule
nor regulation to oppose their position. It discounts Vern
Walton's assessor tax letter 83/21 by saying the letter |is
merely advice of a Board employee and not a  called-for
‘mandatory action by the assessor. May Company also discounts
my opinion ‘letter dated February 1, 1983, to Riverside County
reflecting the view that ITC is not an element of value. May
Company continues to confuse ITC with manufacturer's costs in
order to downplay the ‘advice given in both these letters.
Copies of both these letters are attached for your use.

I found a few references in the cases concerning the impact of
the investment tax credit on value. In the case Colonial
Pipeline Company v. North Carolina Property Tax. Commission
(before.the Supreme Court of North Carolina, 347 SE 2d 382)
the Court found the Department of Revenue erred in including
Colonial's projected income from investment tax credits. The
court reasoned there was no evidence to conclude the
investment tax credits would continue over the long haul and,
therefore, there was no support for including the ITC income
in future cash flows. Although the Court does not reject the
ITC on the grounds 1 would like, at least the Court was not
impressed with the idea that investment tax credits create
income which would capitalize to value. I would rather have
had the Court say that the ITC credit does not relate to the
earning capacity of the property and, therefore, should be
ignored in the income approach to value.

In the case Board of Assessors of Boston v. Diab (Supreme
Judicial <Court of Massachusetts, 487 NE.2d 491) the trial
court refused to consider the cost approcach value indicator
because it thought the investment tax credit was not available
as of the time of the date of valuation. The court reversed
because the trial court was in error as to when the investment
tax credit was available. . The court remanded to the trial
court to reconsider in light of the fact that the investment
tax credit provisions 'were available to the buyer contrary to
the trial court's understanding. Unfortunately, the case does
not support the proposition that the investment tax credit

should not be used in the valuation process at all.

Copries of thesge cases are attached.
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