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The Ecnorzble James R. Mills, Presidert Pro Tempore
and Ssnateor for the Fortietn District, has requested an opinion
on the follewirz questiorn: :

state certified aprraisers considered
der Government Code section 3507.37

g

The conclusion is:

California state certified appraisers should not be
considered professional emnployees under Goverament Code section

3507. 3.

e




) ANATYSTS
In 1968 the Legislature enacted a framework for labor
relations between public enployers and their employees known as
the Meyers-Milias-3rown £ctl/, Government Code sections 3500—5511,
hereinafter referred to as The act. Government. Code Section 3500
sets forth the furpose and intent of the act and provides in
bertinent part as I'ollows:

1s chapter to prcmote full
communication tetween public employers and their employees
by providing a reasonable method of resolving disputes
regarding wages, hours, and other terms and conditions of
employment between public employers and public ‘employee
organizations. It is also the burpose of this chapter to
promote the improvement of personnel management and
employer-employee relations within the various public
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l. Stat. 19gg, cn. 1390, §§ 1-12.5, a% 2725-29,
“Government Code s€écvions 35C0-3511 were originally known as
the Brown Act (Stats, 1921, ch. 1984), The Brown Act Lecane,
in 1928, the Meyers-iiilias-Frown Act (Government Code § 3510.)
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"'Professional employees, ' for the Durpose of this
section, means emplovess engaged in work requiring
specialized knowledge and skills attained through
completion of a recoznized course of instriction, i
ircluding, but not limited to, attorneys, Physicians,
registered nurses, engineers, architects, teachers,
and the various tyres of Physical, chemical and
biological scientists." :

Statutory intertrstation of the second paragraph of section 3507.3
is required to resolve the Question under analysis herein.

As this opinion analyzes the question of whether Californi:
state certified aporaisers are "professional employees" under section
3507.3, it must be preliminarily pointed out that pursuant to
Revenue and Taxation Code section 670 subdivision (a) every state,
county, city, or city and county aovpraiser for property tax
purposes must hold a valid appraiser's certificate.2/ State
certification is obtained through the examination process.3/
Retention of a valid appraiser's certificate requires exposure :
to yearly training4/ conducted or approved by the Stase Board of
Equalization.5/

Section 3507.3, as Professor Grodin has acknowledged, i
J. Grodin, Public Employee RBargaininz in California: The Mevers-
- - ? ~ v ) Ty = = 0
Milias-Brown ict in the Courts (ly72) 23 Hastings Law Journal, 719,

2. Revenue and Taxation Code section 670 subdivision (a)
provides: '

"No person shall perform the duties or exercise
the authority of an appraiser for proverty tax pur-
Poses as an exployee of the state, any county or city
and county, or city, either general law or chartered,
unless he is the holder of a wvalid appraiser's certifi-
cate issued by the State RBoard of Egualization.”

See also Title 18, California Administrative Code § 281.

Reverue and Taxation Code § 670 subdivision (b) through
). See also Title 18, California idministretive Code
£82-283.
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sed below.

5. Rev. and Tax. Code § 671.




739, seeks to define the term "professional employees" in the (f
general language of "employees engaged in work reguilring specializey
knowledge and skills attained through completion of a recognized
course of instruction." Section 3507.3 then illustrates the defi-
nition by examvles of "attorneys, physicians, registered nurses,
engineers, architects, teachers, and the various types of physical,
chemical and biological scientists."g/ -

At this juncture it should be pointed cut that research
has disclosed no rervorted Califcrnia appellate court cases either
interpreting the definition of section 3507.3 or determining
whether a specific group of employees gqualifies under the definition.
However, the California Court of Appeal has acknowledged that the
language of and the cases decided under the National Lador Relatiocns
Act?/ are helpful in construing similar language in the Meyers-
Milias-Brown Act. Alameda Countv Assistant Public Defenders Asen.
v. County of Alzmeda, 3% Cal. Afp. 5G 825, 529-51 (1973). Tne
National Laoor =xela:ions Act provides a functional definition of
"professional eamployee"3/

. "(a) any employece engaged in work (i) predominantly
intellectual and varied in character as opposed to

routine mental, manual, meckanical, or physical work;

(ii) involving the consistent exercise of discretion ;
and judgment in its performance; (iii) of such a {
character that the output produced or the result

accomplished cannot be standardized in relation to a

given period of time; (iv) requiring knowledge of an

advanced type in a field of scieuce or learning

customarily acquired by a rrolonged course of

specialized intellectual instruction and study in an
institution of higher learning or a hospital, as dis-
tinguished from a general academic education or from

an apprenticeship or from training in the performance

of routine mental, manual, or physical processes; or

. 6. The Legislature, by tying its definition of "professicnal
employees" to specific examples acparently rase invited reference to
those qualities which characterize the given occupational examples
for the purpose of interpreting the general language of the definition.

7. Title 29, U.S. Code, §% 151 et seg., enacted June 23, 1947,
8. Title 22, U.S. Code, § 152 (12).




"(b) sny employee, who (1) has completed *he
courses of srvecialized intellectuzl instruction and
study described in clause (iv) of paragraph (a), and
(ii) is pDerforzing related work under the supervision
of a professicnal psrson to qualify himself to become
a professional employee as defined in paragraph (a)."

Insofar as the cualities and standards characterizing the occupa--
tional examples in section 3507.3 are articulated in and form the
basis for the Hational Labor Relations Act's definition, the latter
functional definition is helpful in the construction of section

3507.3..

The Legislature appears %o have intended section 3507.3%
to apply to a limited category of emplovees who have obtained the
specialized knowledge and skills which are required by their work
in an institution of higher learning or a hospital. This is
indicated by the occupational examples in section 5507.3% and is
consistent with paragranh (a) clause (iv) of the National Labor
Relatious Act's definition of "professional employees," set out
above. The general language that "knowledge and skills" of a
Professional bs attained "through completion of a recognized course.
of instruction" (emphasis added) furtisr indicates this i1g the
legislative intent. The "completion 0f a recosnized course of i
instruction" clause implies exclusion of thoce employees who '
acquire the basic specialized xnowledge and gkills through on
the job training in favor of those who bring the knowledge and
skills to the job through education in a college, hospital, or
equivalent institution.

Section 2507.3 stipulates that a professional employee's
knowledge and skills be "specialized," indicating a legislative
Dresumption thzt the work involve Judgment, discretion, and
intellectual anproach, such presumption being confirmed by the
occupational swazmrlies of section 3507.3 and consistent with the
qualities snumerated in paragraph (a) clause (i) and (ii) of the
National Labor Relations Act's definition of "professional
employees," suora.

Before anplying the definition of sectiorn 3507.3 to
state certified aporaisers, it is incumbent to note that the
narrower construction of section 5507.% outlined above, will

discourage Fragmentation of public employees into multitudinous
=] = - i 3

"professional® organizations which will in turn foster unifornm
representation, one of the basic purposes of the act.9/

9. See § 3500 of the act.
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The certification process of state appraisers under
Revenue and Tavation Code sections 670-67% does not in and of
itself vest the avrraiser with the status of a "professional
employee" within %ae meaning of section 3507.2. There are no
Pre-certification education requirements.l10/ Rather, the only
qualification for certification under Revenue and Taxation Code
section 670 is vassage of an examination. The only educational
requirements concern retention of certification. Revenue and
Taxation Code section 571 requires annual post-certification
Trairing consisting of at least 24 hours of training approved by
the State Boardé o7 Equalization.

Revenue and Taxation Code sections 671-573 3o nnt,
either expressly or inmpliedly, require "specialized knowledge
and skills attained through completion of a recognized course
of instruction” for either certification or retention of
certification.

Moreover, we are advised that it is not the custom
of state, county, or city employers to require of their cer—
tified appraisers "specialized knowledge and ckills attained -
through completion of a recognized course of study" within
the meaning of section 3507.3%. The knowledge and skills of
such an appraiser are not acquired "through comvletion of a
recognized course of instruction," as stipulated by section
5507.3, but rather through education and training programs
while employed as an appraiser or an appraiser-trainee or
aide. The naximum training and experience requirements
imposed by a public employer are graduation from an accredited
college in addition to appraisal experience.ll/ Some public
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11. County of Los Angeles requirenents as specifi
in class specificavion for the position of appraiser, a
0y the Civil Service Commission as iten No. 19564 on Apr
1970, revised May 31, 13972.
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ucation optional.l2/ We are also

employers make a college ed
advised that theé accredited institutiong of higher education
in the state do not offer a curriculum or prolonged course
of study in the field of zppraisal. Indeed, this is reflected
by the fact that the training and experience requirements
of the public employers make no reference to the existence
of such a curriculum or prolonged course of study, nor even
dee

te a college or university specialization in appraisal. Upon
Juxtaposition of the knowledge, skills, and educational
requirements of aropraisers certified.for appraisal for tax
assessment purposes witain the definition of "professional
employees” contained in section 5507.3, it is our conclusion
that such appraiserz should not be considered "professional
employees" within the mearing of that statute. )

We are advised 13/ that the duties of an appraiser
certified for tax assessment purposes can generally be
characterized as the gathering, vreparation, and analyzing
of data related to the value of land and improvements,
inspecticn of lané and improvements, interviewing of tax-
payers and other interested persons in the appraisal process,
and the determination of fair market land and improvement
value through the use of standardized approaches to value.

It cannot be denied that there is a substantial fact-gathering
process which attends the acquisition of markst data and

the inspection of property for the determination of land and
improvement characteristics. Kowever, it appears that the
actual process of determining land anéd imprcvement value is

a function of the application of standardized approaches to
value rather than the result of consistent discretion and
judgment and a concern for the desirability of the approaches

themselves.

In reaching this conclusion, we are mindful of
the limited amount o decisioral law interpreting the
definition of section 3%3507.3. However, the few cases on
this point have clearly called for a narrow construction of
section 3507.3. E.g., California Licensed Vocational lNurses,

c

e San’Francisco Civil Service

12.. For exanmple, se
Commission gualifications for the title of real proverty
appraisers, designated as Code 4251, adopted June 23, 1969,
and amended September 13, 1671, and Cacramento County Civil
Service Commission class Code l¢98 adopted September 1,
195;, and revised May 24, 1973.

13. See materials raferred to in footnotes 11 and 12.
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Inc. v. Seauoi ., No. 141277 (San Mateo Suver.
Ct., filed Juns =, 1971, Licensed Vocational Hurses League
of California, Tnc. . Count¥ oI Sacramenzo, 0. 207379
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normally acquired as a result of prolonged study in an
institution of higher learning" is not required (at p. 10).
Accord, Westinshouss Flectric Corvoration v. N.L.R.B., 424

F. 24 1151 (C.:i.Z11., 19Y7C), certiorari denied 400 U.S8. 831.
See also, Factcry Mutual Zngineerinm Corvoration, 155 N.L.R.3,
224 (1967), en coinion Oy +tne netional Labor Reolations Board
holding that fire inspectors and adjusters employed by
insurance companiesg are not professional enployees, since

the employer has no specific advanced-degree requirement for
them and the work involves vhysical inspection of premises
and equipment and valuation of data in accordance with
established prccedures.

It should also be noted that any reasonable implica-
tions to be drawn from the case of Alameda County Assistant
Public Defenders issn. v. County of Llzmcaa, 55 Cal. ACp. >d
825, (1975) are consiztent with the conclusions expresscd in
this opinion.  That case dealt with another iscue under section
3207, diztinct Zrom the issue being analyzed herein, to wit,
whether professional employeses have the rignht to serarate
representation in & unit limited to their own profession, or
whether they may be compelled fo Jjoin in a unit with other
professional groups.l4/ 1In County of Alameda, the county had

- w——

754, supra.

14. BSee J. Gredin, Public Emplovee Rareainine in Czlifornia
Ihe Meverc-iiiliac-Trown ACT 2 The COUTLE (lo/c) €2 nasTings Law
i Q

gournal, 719,
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lumped together in one professional employee group members
of different occupations, to wit, librarians, rodent and weed
inspectors, Dlanners, zystems and procedures analysts, and
other. The Ccurt of Apreal, for purposes of its orinicn,
did not challenge the county's designations of professional
employees, but r¢ r dealt directly with the subject of
separate reprecen on for sevarate professional groups.

To the extent any 2guage in Countv of Alameda may be
suggestive of an interpretation of "proiessional employee"
under Section 3507.3, that interpretation would confirm the
conclusion expressed nerein. ‘
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At page 832 of the opinion, the Court observes:

"It does seem incongruous that assistant public
defenders should be grouped in a bargaining unit
with auditors, Planners, rodent and weed lnspectors."

Thereafter, the holding of the case is expressced:

+

"Denying recognition %o aprellant violates
section 3507 of the Government Code in that thereby
professional emrlovees with common interests and
having an organization of their own choice, are
unreasonably forced into an organization with other
employees with whom there exists little, if any,
community of interest." (Emphasis added.)

The court appears to be concerned about the suggestion that

some of the "other employees" are "professional employecs."

Such a concern would imply a narrower intercretation of
"professionzl employee"” undéer section 5507.3 then that illu-

. strated by the ilameda County representation unit under scrutiny
therein.

In resching the conclusion that appraisers certified
by the state for tax assessment purposes are not "professional
employees” within the meaning of section 3507.3 of the Govern—
ment Code, we recognize that as the educational, scientific,
and technological patterns of our society become even more
sophisticated cccuvational patterns and requirements will
undoubtedly comrnel continuing scrutiny of the statutory
framework fcr pudblic enplojer-employee relationship and the
enunciation of fixed concepts such as profecsionalism through

~

definitions. This process of scrutinization is under viay




presentlyl5/ and should be encouraged..

/

NN N N N N N N NN

~n

15. The Assembly of the State of California in House
Resolution 51, adopted June 22, 1972, appointed an Assembly
Advisory Council on Public Employee Relations for the purpose
of submitting a report and recommnendations applicable to public
employee relations at 21l levels of government. In the Final
Report of that Council dated March 15, 1273, there was included
the text of a proposed new comprehensive statutory scheme.

The proposed new definition of "Professional Employee" is found
at page 6, Appendix A (Collective Bargaining Act for Fublic
Employment) of the Final Report and has been incorporated into
pending legislation (Assembly Bill Wo. 1243, April 12, 1973,
Amenced ir Assembdbly Aug. 13, 1973, Amended in Senate Sept. 5,
1973, California Legiszlature--1973-74 Regular Session):

Section 3501, subdivision (t) of the Government Code
would provide: ' .
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