STATE BOARD OF EQUALIZATION
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CALIFORNIA STATE BOARD OF EQUALIZATION
APPEALS DIVISION SUMMARY FOR BOARD HEARING

In the Matter of the Petition for Redetermination
Under the Sales and Use Tax Law of:

BRUCE ARTHUR SCHOEN Account Number: SR CH 53-003253
) Case 1D 421602
Petitioner ) Antioch, Contra Costa County

Type of Liability: Responsible person liability
Liability period: 01/01/06 — 06/30/06

Item Disputed Amount
Responsible person liability $38,495
Tax Penalty
As determined and protested: $34,841.65 $3,653.00
Proposed tax redetermination $34,841.65
Interest through 11/30/09 11,935.83
Late payment penalties 3,653.00
Total tax, interest, and penalty $50,430.48
Monthly interest beginning 12/01/09 $ 232.41

UNRESOLVED ISSUES

Issue 1: Whether petitioner is personally liable as a responsible person for the unpaid liability
incurred by Ultimate Floors, Inc. (UFI) (SR CH 100-294577). We find that he is.

UFI was a retailer of flooring materials from November 15, 2003, through June 30, 2006, when
it discontinued business. UFI filed non-remittance sales and use tax returns for the first two quarters of
2006, and since the amounts were not timely paid, late payment penalties were imposed. The Sales
and Use Tax Department (Department) found that petitioner was a responsible person under Revenue
and Taxation Code section 6829 and was therefore personally liable for the corporation’s unpaid tax
liability.

Petitioner concedes that he was the president of UFI and that he was a responsible person under

section 6829, and does not dispute that he is personally liable for UFI’s unpaid tax, interest, and
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penalties. Petitioner asserts, however, that Mr. Jeffery McCrary, co-owner of UFI, should also be held
liable as a responsible person.

As explained in the Decision and Recommendation, the available evidence confirms
petitioner’s concession that he is a responsible person liable for the tax debts of UFI pursuant to
Revenue and Taxation Code section 6829. Regarding petitioner’s contention that Mr. McCrary is also
a responsible person and should be held personally liable for UFI’s unpaid sales and use tax liability,
petitioner submitted additional documentation after the appeals conference, including copies of the
articles of incorporation, bylaws, meeting minutes and stock certificates. The Department reviewed
that documentation and found that, although Mr. McCrary is identified as a director, vice president,
secretary, and shareholder, the available evidence does not show that he signed sales and use tax
returns, communicated with the Board on sales and use tax matters, or had responsibility for sales and
use tax matters on behalf of UFI. Accordingly, the Department found that there is no basis to hold
Mr. McCrary personally liable under section 6829 for UFI’s liability.

In our review of the documents submitted, we found no direct evidence that Mr. McCrary was
responsible for UFI’s compliance with the Sales and Use Tax Law. Further, the issue in this case is
whether petitioner is liable as a responsible person for UFI’s unpaid taxes, in accordance with
section 6829. The issue is not whether another individual may also be a responsible person or even a
“more responsible” person. Under section 6829, more than one person may be held liable for the same
primary liability, as long as the requirements for imposing such liability on each person are satisfied.
Of course, the liability will only be collected once regardless of how many persons are found to be
liable. Here, petitioner does not dispute, and the evidence clearly establishes, that petitioner is
personally liable for the unpaid liability incurred by UFI.

Issue 2: Whether petitioner has established reasonable cause sufficient to relieve the late-
payment penalties assessed against the corporation. We conclude that he has not.

UFI’s unpaid liabilities assessed to petitioner include two late-payment penalties of $1,820 for
the first quarter 2006 and $1,833 for the second quarter 2006. There is no statutory or regulatory
authority for relieving penalties in section 6829 determinations, but if a penalty is relieved pursuant to

Revenue and Taxation Code section 6592 as to the corporation, that relief will also inure to the benefit
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of a person being held liable under section 6829 for the tax liabilities of the corporation. Petitioner

submitted a statement under penalty of perjury requesting relief of the penalties assessed against the

corporation on the basis that UFI’s failure to pay its sales and use tax liability was the result of

unexpected strains on its cash flow, along with its obligation to employees to remain open. We find

that UFI’s declining business does not establish reasonable cause for its failure to pay the sales tax due.

Therefore, we find no basis upon which to recommend relief from the late-payment penalties.
OTHER DEVELOPMENTS

None.

Summary prepared by Deborah A. Cumins, Business Taxes Specialist 111

Bruce Arthur Schoen -3-




	CALIFORNIA STATE BOARD OF EQUALIZATION
	APPEALS DIVISION SUMMARY FOR BOARD HEARING
	In the Matter of the Petition for Redetermination 
	Under the Sales and Use Tax Law of:
	BRUCE ARTHUR SCHOEN
	Petitioner
	)
	)
	)
	)
	)
	)
	)
	)
	Account Number: SR CH 53-003253
	Case ID 421602
	Antioch, Contra Costa County
	Type of Liability:        Responsible person liability
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	Item   Disputed Amount
	Responsible person liability       $38,495
	                          Tax                    Penalty
	As determined and protested: $34,841.65 $3,653.00
	Proposed tax redetermination $34,841.65
	Interest through 11/30/09 11,935.83
	Late payment penalties      3,653.00
	Total tax, interest, and penalty $50,430.48
	Monthly interest beginning 12/01/09 $  232.41
	UNRESOLVED ISSUES
	Issue 1: Whether petitioner is personally liable as a responsible person for the unpaid liability incurred by Ultimate Floors, Inc. (UFI) (SR CH 100-294577).  We find that he is.
	UFI was a retailer of flooring materials from November 15, 2003, through June 30, 2006, when it discontinued business.  UFI filed non-remittance sales and use tax returns for the first two quarters of 2006, and since the amounts were not timely paid, late payment penalties were imposed.  The Sales and Use Tax Department (Department) found that petitioner was a responsible person under Revenue and Taxation Code section 6829 and was therefore personally liable for the corporation’s unpaid tax liability.  
	Petitioner concedes that he was the president of UFI and that he was a responsible person under section 6829, and does not dispute that he is personally liable for UFI’s unpaid tax, interest, and penalties.  Petitioner asserts, however, that Mr. Jeffery McCrary, co-owner of UFI, should also be held liable as a responsible person.
	As explained in the Decision and Recommendation, the available evidence confirms petitioner’s concession that he is a responsible person liable for the tax debts of UFI pursuant to Revenue and Taxation Code section 6829.  Regarding petitioner’s contention that Mr. McCrary is also a responsible person and should be held personally liable for UFI’s unpaid sales and use tax liability, petitioner submitted additional documentation after the appeals conference, including copies of the articles of incorporation, bylaws, meeting minutes and stock certificates.  The Department reviewed that documentation and found that, although Mr. McCrary is identified as a director, vice president, secretary, and shareholder, the available evidence does not show that he signed sales and use tax returns, communicated with the Board on sales and use tax matters, or had responsibility for sales and use tax matters on behalf of UFI.  Accordingly, the Department found that there is no basis to hold Mr. McCrary personally liable under section 6829 for UFI’s liability.
	In our review of the documents submitted, we found no direct evidence that Mr. McCrary was responsible for UFI’s compliance with the Sales and Use Tax Law.  Further, the issue in this case is whether petitioner is liable as a responsible person for UFI’s unpaid taxes, in accordance with section 6829.  The issue is not whether another individual may also be a responsible person or even a “more responsible” person.  Under section 6829, more than one person may be held liable for the same primary liability, as long as the requirements for imposing such liability on each person are satisfied.  Of course, the liability will only be collected once regardless of how many persons are found to be liable.  Here, petitioner does not dispute, and the evidence clearly establishes, that petitioner is personally liable for the unpaid liability incurred by UFI.  
	Issue 2: Whether petitioner has established reasonable cause sufficient to relieve the late-payment penalties assessed against the corporation.  We conclude that he has not.
	UFI’s unpaid liabilities assessed to petitioner include two late-payment penalties of $1,820 for the first quarter 2006 and $1,833 for the second quarter 2006.  There is no statutory or regulatory authority for relieving penalties in section 6829 determinations, but if a penalty is relieved pursuant to Revenue and Taxation Code section 6592 as to the corporation, that relief will also inure to the benefit of a person being held liable under section 6829 for the tax liabilities of the corporation.  Petitioner submitted a statement under penalty of perjury requesting relief of the penalties assessed against the corporation on the basis that UFI’s failure to pay its sales and use tax liability was the result of unexpected strains on its cash flow, along with its obligation to employees to remain open.  We find that UFI’s declining business does not establish reasonable cause for its failure to pay the sales tax due.  Therefore, we find no basis upon which to recommend relief from the late-payment penalties.  
	OTHER DEVELOPMENTS
	None.
	Summary prepared by Deborah A. Cumins, Business Taxes Specialist III
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	DECISION AND RECOMMENDATION
	Case ID 421602
	Conference Date: December 2, 2008
	Appearing for the Appeals Division: Robert E. Thomas, Tax Counsel III (Specialist)
	Appearing for Petitioner 
	(by telephone): Bruce Arthur Schoen
	Peter Pappas, Attorney
	Appearing for the
	Sales and Use Tax Department  
	(by telephone): Alfred Buck, Business Taxes Specialist
	Charlotte Barry, Compliance Specialist
	Type of Liability: Responsible person liability
	Liability Period: 1/1/06 – 6/30/06
	Item Amount in Dispute
	1.  Responsible person liability $34,841.65
	On August 17, 2007, the Sales and Use Tax Department (Department) issued a timely Notice of Determination (NOD) to Mr. Bruce Arthur Schoen (petitioner) for the unpaid liability of Ultimate Floors, Inc. (UFI) (SR CH 100-294577), for the period January 1, 2006, to June 30, 2006, for $34,841.65 tax, plus applicable interest, and a penalty of $3,653.  The NOD was based on the Department’s determination that petitioner is personally liable as a responsible person for UFI’s unpaid liabilities pursuant to Revenue and Taxation Code section 6829, subdivision (a).  The liabilities originate from self-assessed, non-remittance sales and use tax returns (SUTR’s) filed by UFI for the first and second quarters of 2006 (1Q06 and 2Q06).  
	By letter dated September 14, 2007, petitioner filed a timely petition for redetermination in which he disputes the entire liability.  At the appeals conference, petitioner stated that he agrees that taxes are due and he no longer disputes the Department’s determination that he is a responsible person for UFI’s unpaid tax liability.  However, petitioner contends that Mr. Jeffery McCrary, co-owner of UFI, should also be liable as a responsible person for the unpaid liability.  After the conference, petitioner submitted additional information to support his contention that Mr. McCrary was also a person responsible for UFI’s tax liability.
	Issue 1 – Responsible Person Liability
	Whether petitioner is personally liable as a responsible person for the unpaid tax liability of UFI for the liability period of January 1, 2006, through June 30, 2006.  We conclude that petitioner is liable.
	UFI, a corporation, obtained a seller’s permit to make retail sales of wood flooring, carpets, laminated flooring, and tile in California beginning November 15, 2003.  Petitioner was a director, chief executive officer, and president of UFI from its 2003 inception through its 2006 closure.  Due to financial hardship and a slow 1Q06 and 2Q06, UFI discontinued business effective June 30, 2006.  There was no successor.  UFI entered into Chapter 7 bankruptcy on September 13, 2006, and a Final Decree was obtained from the Trustee in Bankruptcy on May 1, 2007.  The assessed tax deficiencies of UFI that were unpaid are based on self-assessed, non-remittance SUTR’s for the periods of January 1, 2006, through June 30, 2006.  The Department assessed a late payment penalty of $1,833 for 1Q06, and $1,820 for 2Q06 against UFI, which were included in the NOD issued to petitioner.
	After reviewing available information, the Department concluded that sufficient evidence existed to find that petitioner was a responsible person under section 6829 for UFI’s liability, and on August 17, 2007, the Department issued an NOD to petitioner.  At the appeals conference, petitioner conceded that he was the president and responsible for UFI complying with the Sales and Use Tax Law.  Consequently, petitioner does not dispute that he is a responsible person and is personally liable for UFI’s unpaid tax, interest, and penalty.  However, petitioner asserts that Mr. McCrary is also a responsible person who should be liable for UFI’s unpaid tax.  Petitioner also noted that he made significant contributions to the corporation from his personal savings and retirement account that resulted in his filing a Chapter 13 personal bankruptcy on October 12, 2006, and that he did not profit from the corporation’s failure to pay its tax liability.
	Petitioner does not dispute that he is a responsible person with a duty to act for the corporation in complying with the Sales and Use Tax Law during the liability period.  However, out of an abundance of caution, we will briefly review the basis for holding petitioner personally liable as a responsible person pursuant to section 6829, subdivision (a).  Generally, section 6829, subdivision (a), provides that, upon termination, dissolution, or abandonment of a corporate business, any officer having control or supervision of, or who was charged with the responsibility for filing returns or the payment of tax, or who was under a duty to act for the corporation in complying with any requirement of the Sales and Use Tax Law, is personally liable for the corporation’s unpaid tax, interest, and penalties if the person willfully failed to pay or cause to be paid any taxes due from the corporation.  (Also see Cal. Code Regs., tit. 18, § 1702.5, subd. (a).)  Personal liability can be imposed only to the extent the corporation included or added tax reimbursement in its sales of tangible personal property in this state or consumed tangible personal property and did not pay the tax.  (Rev. & Tax. Code, § 6829, subd. (c).)  
	It is undisputed that UFI ceased business operations on June 30, 2006.  This is corroborated by the minutes from the Board of Directors Meeting held on August 1, 2006.  June 30, 2006 is also the effective close-out date of UFI’s seller’s permit.  Personal liability can only be imposed to the extent that tax reimbursement was included or added to the selling price of tangible personal property.  At the conference, petitioner stated that UFI added or included sales tax reimbursement to the selling price of tangible personal property.  Furthermore, the Department also obtained Responsible Person Questionnaires signed by Mr. Jeff McCrary, co-owner, on July 30, 2007, and Mr. Christopher Schoen, petitioner’s son and a UFI employee, on August 1, 2007.  In their questionnaires, both gentlemen confirm that sales tax reimbursement was included in or added to the selling price of any tangible personal property sold.  In response to Department inquiry, six different customers provided affidavits indicating that UFI separately charged or included sales tax reimbursement or use tax to the selling price of any tangible personal property sold.  Based on the foregoing, we find that this element has been satisfied.
	Next, the evidence indicates that petitioner was a responsible person who had a responsibility and a duty to act on behalf of UFI in complying with the Sales and Use Tax Law during the liability period of January 1, 2006, through June 30, 2006.  Petitioner was a director, chief executive officer, and president of UFI from its 2003 inception through its 2006 closure.  In addition, the evidence shows that petitioner signed UFI’s SUTR’s for 1Q06 and 2Q06.  This is conclusive evidence that petitioner was a responsible person charged with the responsibility for filing returns and he had a duty to act for UFI in complying with the Sales and Use Tax Law.  In addition, ACMS records a discussion on July 25, 2006; in which petitioner agreed that he, along with Mr. McCrary, is the responsible person for the outstanding corporate liability and they made all financial decisions for the corporation.  This is further supported by ACMS notes for July 19, 2006, in which petitioner stated that he personally prepared UFI’s SUTR’s, not a C.P.A.  Based on the foregoing, we find that petitioner was a person who had a responsibility and a duty to act on behalf of UFI in complying with the Sales and Use Tax Law during the liability period.
	Personal liability can be imposed on an officer only if the officer willfully failed to pay or caused to be paid taxes due from the corporation.  (Rev. & Tax. Code, § 6829, subd. (b).)  For purposes of section 6829, “willfully fails to pay or caused to be paid” does not mean an act done with malice, bad purpose or an evil motive.  Willful conduct is found in a voluntary, conscious, and intentional decision.  (Rev. & Tax. Code, § 6829(d); Cal. Code Regs., tit. 18, § 1702.5, subd. (b)(2).)
	In regards to the element of willfulness, the Department concluded that petitioner knew about UFI’s tax liability, yet willfully failed to pay the tax.  First, petitioner prepared and signed UFI’s SUTR’s which establishes knowledge of UFI’s tax liability for the quarters at issue.  According to ACMS notes for a conversation held on July 25, 2007, petitioner stated that UFI did not pay sales tax collected for 1Q and 2Q06 to the Board, but paid other creditors in order to keep the business open.  At the appeals conference, petitioner confirmed that UFI did not pay the sales tax reimbursement it collected to the state but instead chose to pay its employees because UFI believed that eventually the business would improve and if it failed to pay the employees, there would be no business.  The Department found corroborating EDD records that show UFI paid wages to employees during the liability period, and the Chapter 7 filing by UFI discloses that corporate officers (including petitioner) were paid from June 2005 through June 2006.  Thus, the evidence shows that petitioner made a conscious and voluntary decision to use the sales tax reimbursement UFI collected to pay other creditors and employees in an attempt to keep the business operating, rather than remit those funds to the Board.  Based on the foregoing, we find that petitioner knew of UFI’s tax liability, had funds available to pay the liability, but chose not to do so, and the failure to pay taxes while using the money for other purposes constitutes a willful failure to pay tax.  Petitioner states that he filed Chapter 13 bankruptcy on October 12, 2006, because he lost personal funds in an attempt to save UFI.  Petitioner also points out that his bankruptcy filing demonstrates that he did not misuse or divert corporate funds for personal gain, rather than pay the taxes.  However, willfulness does not require petitioner to have personally profited from the failure to pay taxes due from UFI, only that funds were available and petitioner made a voluntary, conscious and intentional decision to pay other creditors instead of the Board.  Consequently, we conclude that petitioner is personally liable as a responsible person for the unpaid tax liabilities of UFI.
	Although petitioner does not dispute that he is a responsible person, petitioner contends that Mr. Jeffery McCrary, co-owner of the corporation, is also a responsible person and should be held liable for UFI’s unpaid sales and use tax liability.  Following the appeals conference, petitioner submitted additional documentation consisting of copies of the articles of incorporation, bylaws, meeting minutes, and stock certificates in support of this contention.  Based on the articles of incorporation, bylaws, minutes, and stock certificate, it is clear that Mr. McCrary was a UFI shareholder, director, vice president and secretary.  Although we can not be certain, it appears that all of the UFI cancelled checks submitted were signed by Mr. McCrary.  After reviewing the information, the Department considered the documentation to be insufficient to establish that Mr. McCrary is a person responsible for UFI”s tax liability.  Although Mr. McCrary is identified as a director, vice president, secretary, and shareholder, the Department stated that its investigation of Mr. McCrary failed to produce any evidence that Mr. McCrary signed returns, communicated with the Board on sales and use tax matters, or had responsibility for sales and use tax matters on behalf of UFI.  As a result, the Department did not issue any other determinations relating to UFI’s liability, nor does it anticipate doing so.  In our review of the documents submitted, we saw no direct evidence that Mr. MCreary was involved with UFI’s compliance with the Sales And Use Tax Laws. 
	Furthermore, the issue in this case is whether petitioner is liable as a responsible person for UFI’s unpaid taxes in accordance with section 6829, not whether another individual may also be a responsible person or even the “more responsible” person.  Under section 6829, more than one person may be held liable for the same primary liability, as long as the requirements for imposing such liability on each person are satisfied.  Of course, the liability will only be collected once regardless of how many persons are found to be liable.  Here, petitioner does not dispute, and the evidence clearly establishes that, petitioner had responsibility for UFI’s compliance with the Sales And Use Tax Laws, but willfully failed to pay or caused to be paid the taxes when due.  Thus, petitioner is a responsible person within the meaning of section 6829.
	Issue 2 – Relief from Late-Payment Penalty Originally Assessed Against the Corporation
	Whether petitioner has established reasonable cause sufficient to be relieved of the latepayment penalty imposed against UFI.  We recommend no relief.
	UFI’s unpaid liabilities include a late payment penalty of $1,820 for the period January 1, 2006, through March 31, 2006, and of $1,833 for the period April 1, 2006, through June 30, 2006.  This penalty and the penalty amounts were included in the NOD issued to petitioner as part of the unpaid liabilities of the corporation.  (Rev. & Tax. Code, § 6829, subds. (a) & (e).)
	Although there is no statutory or regulatory authority for relieving penalties in section 6829 determinations, section 6592, subdivision (a), provides that the late-payment penalty may be relieved if the Board finds that a person’s failure to pay the tax liability timely was due to reasonable cause and circumstances beyond the person’s control, and occurred notwithstanding the exercise of ordinary care and in the absence of willful neglect.  A person seeking relief of this penalty must submit a statement under penalty of perjury setting forth the facts on which the claim for relief is based.  (Rev. & Tax. Code, § 6592, subd. (b).)  Thus, if reasonable cause is shown why the corporation failed to pay timely, the penalty may be relieved and petitioner’s (derivative) liability for the penalty would, thereafter, be eliminated.
	Petitioner submitted a statement under penalty of perjury dated July 10, 2009, requesting relief of the penalty assessed against the corporation.  (Exhibit 1.)  In his statement, petitioner claims that the UFI experienced unexpected strains on its cash flow that caused it to fall behind in rent, vendor, and tax payments.  Petitioner states that UFI felt an obligation to its employees to remain open and to try to survive the decline in business.  According to petitioner, UFI intended to pay the taxes, there were just too many unforeseen issues and expenses.  Notwithstanding petitioner’s contention, the evidence shows and there is no dispute that the corporation collected sales tax reimbursement that it failed to remit to the Board, but instead used to pay employees, officers, vendors, and creditors.  Consequently, petitioner’s declining business does not adequately explain how the corporation’s failure to timely remit sales tax reimbursement collected on sales was due to reasonable cause or circumstances beyond its control.  Therefore, we find no basis for relief of the late-payment penalty.
	Recommendation
	We recommended that the petition for redetermination be denied.
	July 17, 2009
	Robert E. Thomas, Tax Counsel III (Specialist)   Date
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