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APPEALS DIVISION SUMMARY FOR BOARD HEARING 

 
In the Matter of the Petition for Redetermination 
Under the Sales and Use Tax Law of: 
 
JAMES FISHMAN 
 
 
Petitioner 

) 
) 
) 
) 
) 
) 
) 

 
 
 
Account Number:  SR CH 53-002472 
Case ID 355538 
 
Pleasanton, Alameda County 

 
Type of Liability: Responsible person liability 

Liability Period: 01/01/96 – 12/31/98 

Item Amount 

Responsible person liability $9,183 

                          Tax                     Penalty 
 
As determined $55,268.52 $5,636.49 
Adjustment:  Sales and Use Tax Department -47,019.88 -4,701.99 
Proposed redetermination, protested $8,248.64 $   934.501 

Proposed tax redetermination $8,248.64 
Interest through 11/30/09 9,448.42 
Finality penalty       934.50 
Total tax, interest, and penalty $18,631.56 

Monthly interest beginning 12/1/09 $54.99 

 This matter was scheduled for Board hearing on April 15, 2009, but was postponed so that the 

Sales and Use Tax Department (Department) could assess the amnesty interest penalty it had not 

previously assessed to the corporation because of the Department’s policy of not billing an amnesty 

interest penalty during the time a taxpayer has a pending bankruptcy (here, the corporation).  However, 

upon further consideration, the Department decided not to bill the amnesty interest penalty.  

                                                 
1 This penalty was imposed on the corporation for its failure to timely petition or pay the determination issued to it based on 
10 percent of the tax liability determined against the corporation (i.e., the tax remaining due when that determination 
became final).  After that time, but before the determination was issued to petitioner, payments were made that were 
applied to the corporation’s tax liability. 
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 Issue 1:  Whether petitioner is personally liable as a responsible person pursuant to Revenue 

and Taxation Code section 6829 for a portion of the unpaid liabilities of Unmanned Solutions, Inc. 

(USI), seller’s permit SR CH 26-736854, for the period January 1, 1996, through December 31, 1998.  

We find that petitioner is a responsible person for a portion of USI’s unpaid liabilities. 

 USI, a California corporation, built custom equipment for processing hard disks and other 

semi-conductor equipment.  USI held a seller’s permit from June 1, 1982, through April 30, 2001, the 

date USI closed its business operation.  A Notice of Determination (NOD) was issued to USI on 

August 19, 1999, as a result of an audit for the period January 1, 1996, through December 31, 1998, 

asserting tax of $78,476.90, plus applicable interest, and a negligence penalty of $7,847.71.  The 

determination became final on September 19, 1999, when USI failed to petition or fully pay the 

determination within 30 days of issuance of the NOD.  After the NOD became final, a finality penalty 

of $7,842.46 was added to USI’s liability.  USI filed a late petition which the Department accepted as 

an administrative protest.  The Department subsequently conducted a reaudit which reduced USI’s 

liability to tax of $56,419.18, interest, and finality penalty of $5,636.49.  The Department also removed 

the negligence penalty.  USI had made a previous payment prior to the issuance to it of the NOD and 

made subsequent payments totaling $1,150.36.  At the time that USI closed its business, it had unpaid 

liabilities consisting of tax of $55,268.82, interest, and finality penalty of $5,636.49.   

 The Department considered petitioner a responsible person pursuant to section 6829 and on 

May 12, 2006, issued a NOD to petitioner for the unpaid liabilities of USI, which petitioner timely 

petitioned.  On September 26, 2006, the Department determined that petitioner could not be held 

personally responsible for USI’s tax liability resulting from disallowed claimed sales for resale because 

USI did not charge sales tax reimbursement on such resales.  Therefore, the Department reduced 

petitioner’s personal tax liability from $55,268.82 to $8,248.64, and reduced the finality penalty to 

$934.50 to reflect the reduction in tax. 

 Petitioner does not dispute that USI’s business has been terminated, which is one requirement 

for imposing section 6829 liability.  With respect to the requirement for section 6829 liability that USI 

included or added sales tax reimbursement on its sales of tangible personal property in California, or 
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consumed tangible personal property in California and did not pay the use tax, the Department 

indicated that petitioner was only held personally responsible for the portion of USI’s audit liability 

relating to unreported use tax on purchases from out-of-state vendors, measured by $2,192, and the 

amount by which recorded taxable sales exceeded reported taxable sales, measured by $123,436.   

 Petitioner asserts that USI recorded a sale to Seagate Technology and accrued sales tax in its 

sales tax accrual account where the equipment to be sold was intended for Seagate’s use in Singapore, 

but Seagate did not accept the equipment, did not cancel the order, and delayed the shipment.  

Petitioner argues that similar scenarios were repeated with several customers.  He argues that no sale 

was consummated, so no bad debt occurred; instead, recording the sale and accruing the tax liability 

was an accounting error.  In the case of Seagate, petitioner asserts that the equipment sat on USI’s 

shelves for years after the time that USI accrued the sales and tax.  Petitioner asserted that the 

bankruptcy trustee has all of the documentation supporting these accounting errors, and petitioner is 

unable to obtain the documents.   

 Without adequate documentation establishing that the recorded sales were never consummated, 

we believe that the evidence that tax was accrued supports the finding that tax or tax reimbursement 

was collected, which is consistent with the statement in the Department’s audit report that sales tax 

was added to the retail selling price.  Accordingly, we find that USI sold tangible personal property 

and its customary practice was to collect sales tax reimbursement on its taxable sales (which it did not 

remit to the Board as sales tax) and USI also purchased tangible personal property without paying sales 

tax reimbursement or use tax to its vendor or self-report use tax.  

 Section 6829 liability can be imposed only on a responsible person.  Petitioner has submitted 

no argument or information to support that he was not a responsible person for USI’s taxes, but he 

does assert that Mr. Mark Finkle, another corporate officer, is also a responsible person.  Petitioner 

was president and CEO of USI, and as such had a duty to act for the corporation in complying with the 

Sales and Use Tax Law, and the evidence shows that petitioner actually acted on behalf of USI for 

sales and use tax matters.  Whether Mr. Finkle was also a responsible person is irrelevant to 

petitioner’s potential liability (though if more than one person were liable under section 6829 for 

unpaid taxes, the Board might choose to pursue collection from one of the persons before attempting to 
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collect against the other if the facts warranted).2 

 The final element required to impose liability under section 6829 is that the responsible person 

must have willfully failed to pay or to cause to be paid the taxes due from the corporation.  This means 

that the failure must have been the result of an intentional, conscious, and voluntary course of action 

(Rev. & Tax. Code, § 6829, subd. (d)), but does not require a bad purpose or evil motive.  (Cal. Code 

Regs., tit. 18, § 1702.5, subd. (b)(2).)  A person is willful for these purposes if he or she knew that tax 

was not being properly paid (or lacked knowledge in reckless disregard of his or her duty to know) and 

had the authority to pay taxes or cause them to be paid, but failed to do so.  The determination of 

willfulness is a finding of fact. 

 Petitioner contends that he did not act willfully because the proposed plan of reorganization and 

the disclosure statement USI filed during its bankruptcy clearly indicate that USI intended to pay the 

sales and use tax that the audit indicated was due and owing.  He maintains that only after the U.S. 

Trustee took over USI’s affairs did it fail to pay the alleged tax liability.  However, petitioner’s 

bankruptcy contention relates to the time period after the NOD was issued to USI and had become 

final, which is after the time relevant to petitioner’s willfulness or lack thereof.  The relevant time for 

ascertaining whether petitioner willfully failed to pay the tax or cause it to be paid is when the tax 

became due, that is, when USI filed its quarterly returns.   

 The evidence shows that USI continued in business, making retail sales and receiving payments 

for those sales, and paying wages during the relevant period, and it is reasonable to conclude that USI 

was also paying the other necessary operating expenses of the business during the entire liability 

period.  That is, the evidence shows that USI had the money available to pay the Board when the use 

tax became due, and when it collected sales tax reimbursement for sales tax due, yet USI used the 

money to pay other creditors and expenses.  Accordingly, we find that petitioner willfully failed to pay, 

or to cause to be paid, the tax due.  Since all requirements for imposing section 6829 liability on 

 
2 The Department issued an NOD to Mr. Finkle, who paid the assessment and filed a timely claim for refund. We issued a 
separate D&R in that appeal, and have recommend that the claim be granted because Mr. Finkle was not a responsible 
person for sales and use taxes, and thus was not liable for the debts of USI.  Accordingly, we recommended that the claim 
be granted, but that recommendation is being held in abeyance pending the Board’s decision in the present matter. 
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petitioner are satisfied with respect to the liability asserted by the Department, as adjusted, we 

conclude that petitioner is personally responsible for such liability. 

 Issue 2:  Whether petitioner has established that USI should be granted relief from the finality 

penalty that has been passed through to petitioner as a responsible person.  We conclude that petitioner 

has failed to establish that relief is warranted. 

 There is no statutory or regulatory authority for relieving this penalty in section 6829 

determinations, but if petitioner could show that the penalty should be relieved as to the corporation 

under Revenue and Taxation Code section 6592, the relief would also inure to petitioner’s benefit.  On 

November 21, 2008, petitioner submitted the required declaration signed under penalty of perjury in 

which he claims that USI should have filed amended returns to reduce the reported sales which were 

accrued but not consummated.  Petitioner also contends that after the returns were filed it became 

apparent that certain customers were not going to pay for machinery USI shipped because the 

customers had become insolvent.  Also, according to petitioner, USI entered bankruptcy proceedings 

and a federal trustee controlled USI’s payments and the trustee never amended returns or otherwise 

paid the tax due. 

 We conclude that petitioner’s arguments relating to the actions of the bankruptcy trustee are not 

relevant to USI’s failure to pay the final liability or file a timely petition on or before September 19, 

1999, because USI filed its bankruptcy petition on November 17, 1999, which is after USI’s NOD 

became final.  With respect to petitioner’s argument that USI should have filed amended returns, we 

note that upon receiving an NOD, a reasonable and prudent business in circumstances similar to that of 

USI, which received an NOD while believing it actually had overpaid its sales taxes, would have filed 

a timely petition for redetermination or paid the tax and filed a claim for refund.  A reasonable 

business would not simply have ignored the NOD under such circumstance, which is what USI did.  

We conclude that petitioner failed to establish a basis for relief to the penalty. 

 Issue 3:  Whether the NOD was timely issued to petitioner.  We find that he NOD was timely. 

 As relevant here, section 6487, subdivision (a), provides that, except for certain circumstances 

such as fraud, every notice of a deficiency determination must be mailed within three years after the 

last day of the calendar month following the quarterly period for which the amount is proposed to be 
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determined, except that the period is extended to eight years where the person against whom the 

determination is issued did not file a sales and use tax return.3  

 A person liable for the tax debts of a corporation under section 6829 is a separate person from 

the corporation (Rev. & Tax. Code, § 6005), and the responsible person’s liability under section 6829 

is a separate liability from that of the corporation, although derivative.  Liability attaches under section 

6829 upon the termination of the selling business of the corporation, and payment is due from a person 

liable under section 6829 by the end of the month following the quarter during which the selling 

business of the corporation terminates.  Thus, for these purposes, a return filed by the corporation is 

not equivalent to a return having been filed by the responsible person in his or her own name.  A 

person liable under section 6829 is regarded as having filed a return covering his or her liability under 

section 6829, such that the three-year limitations period is applicable, only if the person filed a return 

in his or her own name, such as a return filed under a seller’s permit he or she held as a sole proprietor, 

for the period during which the selling business of the corporation terminates.  (Memorandum Opinion 

in Hosmer Chandler McKoon (5/31/07).) 

 Here, there is no evidence that petitioner filed sales and use tax returns in his name, and 

therefore the eight-year statute applies.  (Rev. & Tax. Code, § 6487, subd. (a).)  Accordingly, since 

USI’s business operations ceased on April 30, 2001, and the NOD was issued on May 12, 2006, the 

NOD was timely issued well within the eight-year statute, which began to run on April 30, 2001.  

AMNESTY 

 USI had a final liability at the time of the amnesty program.  Although USI did not participate 

in the amnesty program, at the end of the amnesty period, USI was in bankruptcy, and thus the 

amnesty interest penalty was not applied at that time.  The NOD issued to petitioner as a responsible 

person for USI’s tax liability was issued on May 12, 2006, at which time the amnesty interest penalty 

had still not been imposed on USI.  Later, on October 18, 2006, after USI’s bankruptcy proceeding was 

 
3 Section 6829 has been amended, effective January 1, 2009, to provide a different statute of limitations than as discussed 
here.  Since the NOD at issue here was issued prior to January 1, 2009, the new rule effective January 1, 2009, is 
inapplicable. 
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over, an amnesty interest penalty of $18,883.14 was imposed on USI.4  The Department requested a 

postponement of the Board hearing so that it could assess the amnesty interest penalty.  Subsequently, 

the Department decided not to impose the amnesty interest penalty because too much time has elapsed 

since this matter was originally determined and it was the Department’s own oversight that caused the 

amnesty interest penalty not to be billed in the first place. 

OTHER DEVELOPMENTS 

 None. 

 

 

Summary prepared by Rey Obligacion, Business Taxes Specialist III 

 

 
4 The $18,883.14 penalty relates to the tax of $55,268.82 owed by USI.  Since the Department has reduced the liability 
asserted to petitioner by over 85 percent (from tax of $55,268.82 to tax of $8,248.64) for the disallowed claimed resales for 
which no tax reimbursement was collected, the portion of the amnesty interest penalty related to the liability asserted to 
petitioner would be correspondingly reduced, to about $2,467. 
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	CALIFORNIA STATE BOARD OF EQUALIZATION
	APPEALS DIVISION SUMMARY FOR BOARD HEARING
	In the Matter of the Petition for Redetermination Under the Sales and Use Tax Law of:
	JAMES FISHMAN
	Petitioner
	)
	)
	)
	)
	)
	)
	)
	Account Number:  SR CH 53-002472
	Case ID 355538
	Pleasanton, Alameda County
	Type of Liability: Responsible person liability
	Liability Period: 01/01/96 – 12/31/98
	Item Amount
	Responsible person liability $9,183
	                         Tax                     Penalty
	As determined $55,268.52 $5,636.49
	Adjustment:  Sales and Use Tax Department -47,019.88 -4,701.99
	Proposed redetermination, protested $8,248.64 $   934.50
	Proposed tax redetermination $8,248.64
	Interest through 11/30/09 9,448.42
	Finality penalty       934.50
	Total tax, interest, and penalty $18,631.56
	Monthly interest beginning 12/1/09 $54.99
	This matter was scheduled for Board hearing on April 15, 2009, but was postponed so that the Sales and Use Tax Department (Department) could assess the amnesty interest penalty it had not previously assessed to the corporation because of the Department’s policy of not billing an amnesty interest penalty during the time a taxpayer has a pending bankruptcy (here, the corporation).  However, upon further consideration, the Department decided not to bill the amnesty interest penalty. 
	UNRESOLVED ISSUES
	Issue 1:  Whether petitioner is personally liable as a responsible person pursuant to Revenue and Taxation Code section 6829 for a portion of the unpaid liabilities of Unmanned Solutions, Inc. (USI), seller’s permit SR CH 26-736854, for the period January 1, 1996, through December 31, 1998.  We find that petitioner is a responsible person for a portion of USI’s unpaid liabilities.
	USI, a California corporation, built custom equipment for processing hard disks and other semi-conductor equipment.  USI held a seller’s permit from June 1, 1982, through April 30, 2001, the date USI closed its business operation.  A Notice of Determination (NOD) was issued to USI on August 19, 1999, as a result of an audit for the period January 1, 1996, through December 31, 1998, asserting tax of $78,476.90, plus applicable interest, and a negligence penalty of $7,847.71.  The determination became final on September 19, 1999, when USI failed to petition or fully pay the determination within 30 days of issuance of the NOD.  After the NOD became final, a finality penalty of $7,842.46 was added to USI’s liability.  USI filed a late petition which the Department accepted as an administrative protest.  The Department subsequently conducted a reaudit which reduced USI’s liability to tax of $56,419.18, interest, and finality penalty of $5,636.49.  The Department also removed the negligence penalty.  USI had made a previous payment prior to the issuance to it of the NOD and made subsequent payments totaling $1,150.36.  At the time that USI closed its business, it had unpaid liabilities consisting of tax of $55,268.82, interest, and finality penalty of $5,636.49.  
	The Department considered petitioner a responsible person pursuant to section 6829 and on May 12, 2006, issued a NOD to petitioner for the unpaid liabilities of USI, which petitioner timely petitioned.  On September 26, 2006, the Department determined that petitioner could not be held personally responsible for USI’s tax liability resulting from disallowed claimed sales for resale because USI did not charge sales tax reimbursement on such resales.  Therefore, the Department reduced petitioner’s personal tax liability from $55,268.82 to $8,248.64, and reduced the finality penalty to $934.50 to reflect the reduction in tax.
	Petitioner does not dispute that USI’s business has been terminated, which is one requirement for imposing section 6829 liability.  With respect to the requirement for section 6829 liability that USI included or added sales tax reimbursement on its sales of tangible personal property in California, or consumed tangible personal property in California and did not pay the use tax, the Department indicated that petitioner was only held personally responsible for the portion of USI’s audit liability relating to unreported use tax on purchases from out-of-state vendors, measured by $2,192, and the amount by which recorded taxable sales exceeded reported taxable sales, measured by $123,436.  
	Petitioner asserts that USI recorded a sale to Seagate Technology and accrued sales tax in its sales tax accrual account where the equipment to be sold was intended for Seagate’s use in Singapore, but Seagate did not accept the equipment, did not cancel the order, and delayed the shipment.  Petitioner argues that similar scenarios were repeated with several customers.  He argues that no sale was consummated, so no bad debt occurred; instead, recording the sale and accruing the tax liability was an accounting error.  In the case of Seagate, petitioner asserts that the equipment sat on USI’s shelves for years after the time that USI accrued the sales and tax.  Petitioner asserted that the bankruptcy trustee has all of the documentation supporting these accounting errors, and petitioner is unable to obtain the documents.  
	Without adequate documentation establishing that the recorded sales were never consummated, we believe that the evidence that tax was accrued supports the finding that tax or tax reimbursement was collected, which is consistent with the statement in the Department’s audit report that sales tax was added to the retail selling price.  Accordingly, we find that USI sold tangible personal property and its customary practice was to collect sales tax reimbursement on its taxable sales (which it did not remit to the Board as sales tax) and USI also purchased tangible personal property without paying sales tax reimbursement or use tax to its vendor or self-report use tax. 
	Section 6829 liability can be imposed only on a responsible person.  Petitioner has submitted no argument or information to support that he was not a responsible person for USI’s taxes, but he does assert that Mr. Mark Finkle, another corporate officer, is also a responsible person.  Petitioner was president and CEO of USI, and as such had a duty to act for the corporation in complying with the Sales and Use Tax Law, and the evidence shows that petitioner actually acted on behalf of USI for sales and use tax matters.  Whether Mr. Finkle was also a responsible person is irrelevant to petitioner’s potential liability (though if more than one person were liable under section 6829 for unpaid taxes, the Board might choose to pursue collection from one of the persons before attempting to collect against the other if the facts warranted).
	The final element required to impose liability under section 6829 is that the responsible person must have willfully failed to pay or to cause to be paid the taxes due from the corporation.  This means that the failure must have been the result of an intentional, conscious, and voluntary course of action (Rev. & Tax. Code, § 6829, subd. (d)), but does not require a bad purpose or evil motive.  (Cal. Code Regs., tit. 18, § 1702.5, subd. (b)(2).)  A person is willful for these purposes if he or she knew that tax was not being properly paid (or lacked knowledge in reckless disregard of his or her duty to know) and had the authority to pay taxes or cause them to be paid, but failed to do so.  The determination of willfulness is a finding of fact.
	Petitioner contends that he did not act willfully because the proposed plan of reorganization and the disclosure statement USI filed during its bankruptcy clearly indicate that USI intended to pay the sales and use tax that the audit indicated was due and owing.  He maintains that only after the U.S. Trustee took over USI’s affairs did it fail to pay the alleged tax liability.  However, petitioner’s bankruptcy contention relates to the time period after the NOD was issued to USI and had become final, which is after the time relevant to petitioner’s willfulness or lack thereof.  The relevant time for ascertaining whether petitioner willfully failed to pay the tax or cause it to be paid is when the tax became due, that is, when USI filed its quarterly returns.  
	The evidence shows that USI continued in business, making retail sales and receiving payments for those sales, and paying wages during the relevant period, and it is reasonable to conclude that USI was also paying the other necessary operating expenses of the business during the entire liability period.  That is, the evidence shows that USI had the money available to pay the Board when the use tax became due, and when it collected sales tax reimbursement for sales tax due, yet USI used the money to pay other creditors and expenses.  Accordingly, we find that petitioner willfully failed to pay, or to cause to be paid, the tax due.  Since all requirements for imposing section 6829 liability on petitioner are satisfied with respect to the liability asserted by the Department, as adjusted, we conclude that petitioner is personally responsible for such liability.
	Issue 2:  Whether petitioner has established that USI should be granted relief from the finality penalty that has been passed through to petitioner as a responsible person.  We conclude that petitioner has failed to establish that relief is warranted.
	There is no statutory or regulatory authority for relieving this penalty in section 6829 determinations, but if petitioner could show that the penalty should be relieved as to the corporation under Revenue and Taxation Code section 6592, the relief would also inure to petitioner’s benefit.  On November 21, 2008, petitioner submitted the required declaration signed under penalty of perjury in which he claims that USI should have filed amended returns to reduce the reported sales which were accrued but not consummated.  Petitioner also contends that after the returns were filed it became apparent that certain customers were not going to pay for machinery USI shipped because the customers had become insolvent.  Also, according to petitioner, USI entered bankruptcy proceedings and a federal trustee controlled USI’s payments and the trustee never amended returns or otherwise paid the tax due.
	We conclude that petitioner’s arguments relating to the actions of the bankruptcy trustee are not relevant to USI’s failure to pay the final liability or file a timely petition on or before September 19, 1999, because USI filed its bankruptcy petition on November 17, 1999, which is after USI’s NOD became final.  With respect to petitioner’s argument that USI should have filed amended returns, we note that upon receiving an NOD, a reasonable and prudent business in circumstances similar to that of USI, which received an NOD while believing it actually had overpaid its sales taxes, would have filed a timely petition for redetermination or paid the tax and filed a claim for refund.  A reasonable business would not simply have ignored the NOD under such circumstance, which is what USI did.  We conclude that petitioner failed to establish a basis for relief to the penalty.
	Issue 3:  Whether the NOD was timely issued to petitioner.  We find that he NOD was timely.
	As relevant here, section 6487, subdivision (a), provides that, except for certain circumstances such as fraud, every notice of a deficiency determination must be mailed within three years after the last day of the calendar month following the quarterly period for which the amount is proposed to be determined, except that the period is extended to eight years where the person against whom the determination is issued did not file a sales and use tax return. 
	A person liable for the tax debts of a corporation under section 6829 is a separate person from the corporation (Rev. & Tax. Code, § 6005), and the responsible person’s liability under section 6829 is a separate liability from that of the corporation, although derivative.  Liability attaches under section 6829 upon the termination of the selling business of the corporation, and payment is due from a person liable under section 6829 by the end of the month following the quarter during which the selling business of the corporation terminates.  Thus, for these purposes, a return filed by the corporation is not equivalent to a return having been filed by the responsible person in his or her own name.  A person liable under section 6829 is regarded as having filed a return covering his or her liability under section 6829, such that the three-year limitations period is applicable, only if the person filed a return in his or her own name, such as a return filed under a seller’s permit he or she held as a sole proprietor, for the period during which the selling business of the corporation terminates.  (Memorandum Opinion in Hosmer Chandler McKoon (5/31/07).)
	Here, there is no evidence that petitioner filed sales and use tax returns in his name, and therefore the eight-year statute applies.  (Rev. & Tax. Code, § 6487, subd. (a).)  Accordingly, since USI’s business operations ceased on April 30, 2001, and the NOD was issued on May 12, 2006, the NOD was timely issued well within the eight-year statute, which began to run on April 30, 2001. 
	AMNESTY
	USI had a final liability at the time of the amnesty program.  Although USI did not participate in the amnesty program, at the end of the amnesty period, USI was in bankruptcy, and thus the amnesty interest penalty was not applied at that time.  The NOD issued to petitioner as a responsible person for USI’s tax liability was issued on May 12, 2006, at which time the amnesty interest penalty had still not been imposed on USI.  Later, on October 18, 2006, after USI’s bankruptcy proceeding was over, an amnesty interest penalty of $18,883.14 was imposed on USI.  The Department requested a postponement of the Board hearing so that it could assess the amnesty interest penalty.  Subsequently, the Department decided not to impose the amnesty interest penalty because too much time has elapsed since this matter was originally determined and it was the Department’s own oversight that caused the amnesty interest penalty not to be billed in the first place.
	OTHER DEVELOPMENTS
	None.
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	Items Amounts in Dispute
	1. Responsible person liability under 
	section 6829 (Case ID 343755) Tax: $8,248.64
	      Finality penalty $   934.50
	2. Timeliness of assessments all above amounts
	On May 12, 2006, the Sales and Use Tax Department (Department) issued to James Fishman (petitioner) a timely Notice of Determination (NOD) by which the Department determined that petitioner is personally responsible for a portion of the unpaid liabilities of Unmanned Solutions, Inc. (USI) (SR CH 26-736854).  The NOD was issued to petitioner holding him personally responsible, pursuant to Revenue and Taxation Code section 6829, subdivision (a), for $55,268.82 in tax, plus applicable interest, and a finality penalty of $5,636.49 for the period January 1, 1996, through December 31, 1998.  The NOD asserts against petitioner personally a portion of USI's liabilities which were incurred as a result of an audit of the period January 1, 1996, through December 31, 1998.  On September 26, 2006, the Department determined that petitioner could only be held personally responsible for $15,978.29 of USI's liability, consisting of $8,248.64 of tax, $934.50 for finality penalty, and $6,795.15 of interest.  Petitioner and Mr. Mark Finkle (SR CH 53-002473) (case ID 373865) were the only two persons that the Department determined were personally responsible for a portion USI's unpaid liabilities.  On August 29, 2006, Mr. Finkle paid the amount of tax, interest, and penalty in full, and on August 30, 2006, he filed a timely claim for refund, which was denied by the Department.  We held separate appeals conferences for petitioner and Mr. Finkle, and Mr. Finkle's claim for refund is linked to this appeal. 
	Issue 1 – Responsible Person Liability under Section 6829
	Whether petitioner is personally liable as a responsible person pursuant to section 6829 for USI’s unpaid liabilities for the liability period January 1, 1996, through December 31, 1998.  We find that petitioner is a responsible person as defined in section 6829, subdivision (a).  We recommend that petitioner’s tax liability be reduced from $55,268.82 to $8,248.64 in order to reflect the amount of USI’s tax liability for the items that the Department determined could not be asserted against petitioner personally. 
	Before discussing the facts in this appeal, we will first briefly summarize the provisions of section 6829 as they apply here.  Generally, section 6829, subdivision (a), holds certain persons, including corporate officers, personally liable for a corporation’s tax debts if, during the period the taxes became due, that person had the necessary control, supervision, responsibility, or duty to act for the corporation in sales and use tax matters (i.e., was a “responsible person”).  For responsible person liability to attach, the statute also requires that the corporate business must be terminated, dissolved, or abandoned, that the failure to pay tax was willful (intentional, conscious, and voluntary), and that the corporation either included or added sales tax reimbursement to the selling price of tangible personal property sold, or consumed tangible personal property and failed to pay the tax.  (Rev. & Tax. Code, § 6829, subds. (a), (c), (d).)
	The Determination
	This appeal involves a determination issued against petitioner as a responsible person for the unpaid tax, interest, and penalties incurred by USI for the liability period January 1, 1996, through December 31, 1998.  USI, a California corporation, built custom special automation equipment that supplied the computer hardware industry with custom machinery for processing hard disks and other semi-conductor equipment.  USI held a seller's permit from June 1, 1982, through April 30, 2001, the date USI closed its business operation according to Mr. John Kendall, USI's bankruptcy trustee.  At petitioner's appeals conference, he indicated that April 30, 2001, was the date that USI's bankruptcy proceeding converted from a Chapter 11 reorganization to a Chapter 7 liquidation.  
	As noted earlier, USI’s unpaid liabilities at issue originate from an audit determination for the period January 1, 1996, through December 31, 1998.  The audit determination was noticed to USI through an NOD issued to USI on August 19, 1999, which became final on September 19, 1999, when USI failed to petition the NOD within 30 days of its issuance.  (Rev. & Tax. Code, § 6561.)  The NOD issued to USI asserted tax of $78,476.90, plus applicable interest, and a negligence penalty of $7,847.71.  After the NOD became final, a finality penalty of $7,842.46 was added to USI's liability.  The Department accepted a late protest from USI and conducted a reaudit.  The audit determination, after the reaudit report dated December 21, 1999, disclosed a total measure of $695,405 for the following items that are relevant to this appeal:  (1) purchases from out-of-state vendors, measured by $2,192; (2) disallowed claimed sales for resale, measured by $569,777; and (3) the amount by which recorded taxable measure exceeded reported taxable measure, measured by $123,436.  The Department later determined that petitioner could not be held personally responsible for item 2 because USI did not charge sales tax reimbursement in connection with the disallowed claimed sales for resale.  Thus, petitioner could only be held responsible for the tax related to items 1 and 3.  Therefore, the Department reduced petitioner's personal tax liability to $8,248.64 from $55,268.82, removed the negligence penalty, and reduced the finality penalty to reflect the reduction in tax.
	In its effort to show that petitioner is personally liable for USI’s unpaid liabilities, at the appeals conference the Department provided documentary evidence related to each element in section 6829 that the Department must establish in order to hold petitioner responsible.  In order to establish that petitioner is personally responsible for a portion of USI’s liability, the Department provided copies of: (1) a letter dated June 27, 2000, addressed to the Board, signed by petitioner, indicating the USI is no longer required to make electronic funds transfer to submit payments to the Board (exhibit 1); (2) a signed waiver of limitation extending the period from January 1, 1996, through June 30, 1996, to October 31, 1999, signed by petitioner as USI's president (exhibit 2); and (3) copies of Sales and Use Tax Returns (SUTR's) for 4Q98, 3Q99, 2Q00, and 3Q00, each of which is signed by petitioner as USI's president (exhibit 3); (4) a copy of a SUT prepayment form for the month of April, 2000, signed by petitioner (exhibit 4); (5) USI’s amended articles of incorporation dated April 13, 1983, and December 27, 1983, identifying Mr. Finkle as president and Mr. Kevin Bedolla (USI's attorney) as secretary, while petitioner was not mentioned in the document; (6) a copy of USI's statement by domestic corporation that was filed with the Secretary of State on March 25, 1997, showing petitioner as chief executive officer (CEO) and chief financial officer (CFO); (7) a copy of an Employment Development Department (EDD) registration form dated August 4, 1982, signed by petitioner indicating that he was USI’s vice president and treasurer; (8) quarterly data received from EDD indicating that USI paid wages from the first quarter 1996 (1Q96) through the fourth quarter 1998 (4Q98) ranging from $306,023 to $506,549 and from the first quarter 2000 (1Q00) through the fourth quarter 2000 (4Q00) ranging between $4,000 to $52,000 to as many as 38 employees during the quarters; (9) copies of three bank statements from August 7, 1999, through early November 1999, showing that deposits and credits ranged from $28,309.81 to $88,092.94 and checks, withdrawals, transfers, and account fees ranging from $51,244.84 to $84,665.09; (10) a statement from the audit report in which the auditor indicates that sales tax is added to the selling price on taxable sales invoices; (11) a copy of a letter dated August 29, 2005, from Mr. Bedolla indicating that USI was controlled entirely by Mr. Finkle and petitioner, who together owned in excess of 96.9 percent of USI's stock; and (12) a copy of a credit application USI completed on November 29, 1995, indicating that petitioner was USI's president.
	At petitioner's and Mr. Finkle's appeals conferences, the auditor also provided information and made statements that have significant relevance to the requirements necessary to establish that a person is personally responsible under section 6829.  When discussing the audit, the auditor stated that during the audit she dealt with petitioner, who was the contact person for the audit, and she had no knowledge of or any contact with Mr. Finkle.  Also, during petitioner's appeals conference, the auditor explained that the determined increase to taxable measure of $123,436 (item 3) resulted from taxable sales that were accrued (recorded), but USI did not pay the tax to the Board, nor were the accruals of the sales reversed.  Petitioner claimed that many of the products purportedly sold were never shipped, although USI’s sales tax liabilities were recorded.  Petitioner contended that because of the economy downturn at the time (late in 1998), USI's customers were severely impacted and the demand for hard disk drive media and semiconductors was dramatically lower.  Petitioner asserted that Seagate Technology 
	ordered $1,000,000 of equipment from USI that was intended for Seagate's use in Singapore, but Seagate did not accept the equipment, did not cancel the order, and delayed the shipment; although USI recorded the sale and accrued the sales tax liability.  According to petitioner, similar scenarios were repeated with several customers.  He argues that no sale was consummated, so no bad debt occurred; instead, recording the sale and accruing the tax liability was an accounting error.  In the case of Seagate, the equipment existed and sat on USI's shelves for years after the time that USI accrued the sale and tax.  Petitioner asserted that the bankruptcy trustee has all of the documentation supporting these accounting errors and petitioner is unable to obtain the documents.  When asked by the Department at the appeals conference why USI did not protest the issue in the audit determination, petitioner claimed that they had hopes that the customer would accept the merchandise and pay for it.  The Department also claimed that the sales to Seagate were recorded as sales for resale.
	Mr. Fishman's and Mr. Finkle's Exchange of Statements and Responses
	We held separate consecutive appeals conferences for Mr. Fishman and Mr. Finkle at which each argued that he [should not be held personally liable] for USI's unpaid liabilities, and each alleged that the other was a responsible person under section 6829.  After their respective appeals conferences each party provided us with written statements summarizing their respective contentions and allegations that they raised at the appeals conference regarding each others' duties and responsibilities which may show that the other party was a responsible person under section 6829.  They each authorized us to release the statements to the other party for his review and response.  Each party responded to the other party's statements, which they also provided to one another.  (Each party's written statement and reply are attached as exhibits.)  First, we will discuss each party's statements and responses, and then we will supplement their factual statements and legal analysis with additional information they provided us at the appeals conference that was not included in the statements and responses they exchanged with each other.
	Mr. Fishman presents his contentions in a declaration dated April 10, 2008, which was signed under penalty of perjury (exhibit 5).  Mr. Fishman indicates that in 1982 he and Mr. Finkle started out at USI with the same amount of stock, with Mr. Finkle as president and Mr. Fishman as vice president.  Shares were also issued to Mr. Kevin Bedolla, who was corporate counsel at USI's inception.  These ownership values were unchanged for two to three years.
	Mr. Fishman asserts that in 1985 to 1986, he discovered that Mr. Finkle was overpaying certain "slightly slimy" machinists for machined fabrication of metals.  According to Mr. Fishman, the overcharges and payments continued for a lengthy time in order to satisfy Mr. Finkle's methamphetamine addiction, and the extra money from the overcharges was funneled to the machinists for illegal drug purchases.  Mr. Fishman claims that at the time, and until the end of his relationship with USI, Mr. Finkle's responsibilities and role included parceling out engineering drawings to fabrication vendors for machine services, evaluating machinists' capabilities, maintaining a relationship with the machinists on behalf of USI, and approving and authorizing payment to these vendors for the materials supplied.  Mr. Fishman alleges that Mr. Finkle used his role to arrange drug purchases, pick up the drugs under the assumption of picking up completed parts, and authorizing payments on overcharged invoices from these vendors.
	Mr. Fishman contends that once this "subterfuge" of overpaying was discovered, Mr. Bedolla recommended that Mr. Fishman be reimbursed for the funds that USI lost and Mr. Bedolla suggested that in lieu of monetary reimbursement, Mr. Fishman could be compensated through a transfer of a small amount of USI stock.  Mr. Fishman also states that he worked with Mr. Finkle's wife to investigate and choose a four-week rehabilitation institution for Mr. Finkle, which occurred immediately after Mr. Finkle had an emotional breakdown and was admitted to rehabilitation.  According to Mr. Fishman, Mr. Bedolla also recommended that Mr. Fishman's and Mr. Finkle's roles be reversed at the time to accommodate USI's outside customer perception issues, and to enable 
	Mr. Fishman in performing corporate leadership roles for a lengthy amount of time while Mr. Finkle was addicted.  As a result, their roles switched whereby Mr. Fishman became president and Mr. Finkle became vice president and these positions remained unchanged for the duration of the corporate existence.
	Mr. Fishman indicates that after another couple of years, a small amount of stock that was negligible to the amount already issued to the principals was issued to some employees.  According to USI's records at that time, Mr. Fishman owned 49.675 percent and Mr. Finkle owned 47.140 percent of USI's stock.  In his declaration Mr. Fishman provides a table showing the exact shareholder ownership interests.  Another table included in Mr. Fishman's declaration shows the stock ownership in 1996, the amount of stock options that had been issued to all employees, and a projection evaluating USI's value at $10,000,000 for discussion purposes of a possible outside acquisition.
	Mr. Fishman explains that Mr. Finkle's role as vice president, and his day-to-day responsibility, was as engineering director.  Mr. Finkle provided assistance in all project development, primarily mechanical engineering for his own work, even though Mr. Finkle was responsible for all engineering employees, and not just mechanical engineers.
	According to Mr. Fishman, in the late 1990's his relationship with Mr. Finkle began to sour after Mr. Finkle divorced his wife and sold his house, which together with Mr. Fishman's home served as collateral for the primary credit for USI's banks.  Mr. Fishman insists that Mr. Finkle made no effort to compensate or substitute any fiscal responsibility for Mr. Fishman's sole continuous responsibility from then on.  Mr. Fishman contends that Mr. Finkle simply did not care for the company and his work suffered, although Mr. Finkle's responsibilities and the amount of stock he owned were not reduced.
	Mr. Fishman asserts that at their meeting with corporate attorneys regarding the decision to file a Chapter 11 bankruptcy petition, it was obvious that Mr. Finkle and Mr. Bedolla had planned for the forthcoming bankruptcy, and Mr. Finkle submitted his resignation in an attempt to distance himself 
	from the bankruptcy proceedings and potential bank actions for personal collateral on outstanding credit lines and loans.
	Lastly, Mr. Fishman maintains that, up to the time that the Chapter 11 bankruptcy petition was filed on November 17, 1999, Mr. Finkle was completely and actively involved in understanding the finances of the company, and assisted in making decisions to layoff employees late in USI's existence.  Mr. Fishman claims that Mr. Finkle remained active in maintaining relationships with vendors and suppliers, and he authorized one of USI's various accounting employees that were check signors to pay invoices from vendors as needed.  Mr. Fishman insists that Mr. Finkle was an active corporate director and daily participant, and his stock ownership remained the same.
	In his statement dated April 11, 2008 (exhibit 6), Mr. Finkle alleges that Mr. Fishman is the sole person responsible and liable for the sales tax obligations of USI pursuant to section 6829.  Mr. Finkle asserts that Mr. Fishman was USI's president, chief executive officer (CEO), and chief financial officer (CFO) during the period that that the Department conducted the audit (April 24, 1999, through August 16, 1999).  Mr. Finkle claims that Mr. Fishman exercised sole authority over the books, records, and financial matters of the corporation and had sole responsibility for the tax compliance obligations of USI.  Mr. Finkle contends that Mr. Fishman was the sole point of contact between USI and the Department during the period that the audit was conducted.  Mr. Finkle alleges that during the liability period Mr. Fishman was USI's CEO and CFO and, as such, he exercised authority over all financial matters pertaining to USI with responsibility for the preparation of all corporate tax returns and the payment of all corporate tax obligations.  Mr. Finkle asserts that during the period August 7, 1999, through November 6, 1999, which, according to Mr. Finkle, is the period for which the Department determined that USI had funds available to pay its sales tax obligations, Mr. Fishman had exclusive authority to direct the payment of USI's funds.  According to Mr. Finkle, Mr. Fishman served as USI's CEO and CFO until USI's corporate powers were suspended by the California Secretary of State.  Based upon the foregoing, Mr. Finkle maintains that Mr. Fishman was the only person who meets the criteria set forth in section 6829 required to assert personal responsibility for the corporation's sales tax obligations.
	Mr. Finkle next discusses USI's history (from his perspective) beginning when USI was co-founded by the parties in 1982.  From 1982 through 1986 Mr. Finkle was USI's president and Mr. Fishman was USI's CFO.  Finkle asserts that during this period all sales tax returns were timely filed and all sales tax obligations were timely paid.  In 1987, Mr. Finkle indicates that he entered into a settlement agreement with USI that had the effect of making Mr. Fishman the controlling shareholder and USI's president.  Mr. Finkle claims that during the period from 1987 to 1991 Mr. Fishman shared executive management with Mr. Lutes, who served as USI's CEO, while Mr. Fishman was appointed president and CFO, and Mr. Finkle was designated as vice president of engineering.  Mr. Finkle contends that during the period from 1987 until his resignation in March of 1999, his responsibilities included interfacing with customers to develop concepts for new equipment to facilitate the customers' in-house production requirements and supervision of the design and manufacture of the necessary specialized equipment.
	Mr. Finkle claims that after Mr. Lutes resigned in June of 1991, Mr. Fishman succeeded him as CEO and, thereafter, also held the positions of president and CFO until USI's corporate powers were suspended on April 30, 2001.  Mr. Finkle insists that Mr. Fishman exercised executive and financial management authority over the corporation throughout the liability period, and Mr. Fishman was assisted in his financial management by USI's in-house bookkeeper and outside accountant.  
	Mr. Finkle maintains that after his resignation from USI in March of 1999, at Mr. Fishman's request, Mr. Finkle provided limited technical and clerical support to USI during his lunch hour breaks from his full-time employer, Owens Design.  Mr. Finkle provided these consulting services as an independent contractor.  Although the Department was conducting its audit of USI during this three-month period, Mr. Finkle claims the auditors acknowledge that Mr. Fishman was the sole contact person for USI during the audit and the reaudit (which took place between July 23, 1999, and August 16, 1999).  Mr. Finkle argues that throughout the period during which the Department conducted the audit and the reaudit, the assessment date, and the term during which the corporation was deemed to have funds available for the payment of its sales taxes, Mr. Fishman was USI's president, CEO, and CFO with full and exclusive authority and responsibility over the corporation's tax matters.  For the reasons set forth in this April 11, 2008 statement, Mr. Finkle is adamant that Mr. Fishman is responsible for USI's sales tax obligations pursuant to section 6829.
	In a letter dated May 2, 2008 (exhibit 7), Mr. Fishman responds to Mr. Finkle's statements and contentions in the letter dated April 11, 2008.  Mr. Fishman argues that section 6829 provides for liability of any officer or controlling individual who has a duty to act for a corporation in complying with SUT law and it does not limit personal liability to only an individual with primary responsibility for the payment of sales taxes.  Mr. Fishman asserts that Mr. Finkle was an officer and director of USI from its incorporation until the day it declared bankruptcy and his wide-ranging duties included overseeing the building of equipment for sale, purchasing parts from vendors, and authorizing payments by USI.  Mr. Fishman insists that Mr. Finkle's duties, such as the production of tangible property for consumers, are part of the statutory definition of sales in Revenue and Taxation Code section 6006 for which tax should be collected.  In addition, Mr. Fishman contends that he traveled extensively to visit clients and potential clients, and as second in command, Mr. Finkle acted on behalf of USI in fulfilling any required tasks, including those accomplished by Mr. Fishman.  According to Mr. Fishman, Mr. Finkle was one of only a few individuals that could authorize payments by USI, including tax payments.  Based upon the foregoing, according to Mr. Fishman, in fulfilling each of his duties Mr. Finkle came under the purview of section 6829 because his responsibilities required him to act for USI in complying with the SUT law.
	Mr. Fishman argues that Mr. Finkle's contention that Mr. Finkle cannot be considered a person responsible and liable for USI's sales tax obligations under section 6829 is erroneous because it is premised on the idea that Mr. Fishman's role as president and CFO makes him solely responsible for any unpaid sales and use tax.  Mr. Fishman contends that Mr. Finkle also had complete access to all of USI's books and records, including those pertaining to the liability period.  Mr. Fishman alleges that Mr. Finkle's payment to the Board of the portion of USI's sales and use tax asserted against Mr. Finkle personally is an admission to being a responsible person under section 6829.
	Mr. Fishman insists that he cannot be held as a responsible person under section 6829 because he did not willfully fail to pay or to cause to be paid any taxes due from the corporation.  He relies upon subsection (d) of section 6829 which provides that "'willfully fails to pay or to cause to be paid' means that the failure was the result of an intentional, conscious, and voluntary course of action."  Mr. Fishman contends that because the proposed plan or reorganization and the disclosure statement USI filed during the bankruptcy proceedings clearly indicate that USI intended to pay the sales and use tax that the Department's audit indicated was due and owing and it was only after the bankruptcy trustee took over USI's affairs did it fail to pay the alleged tax liability.
	Lastly, Mr. Fishman contends that, as discussed at his appeals conference, the sales for which the tax liability was allegedly incurred were never consummated, and the auditor admitted that the audit values were not reconciled to the fact that the equipment was not delivered and those accrued sales were never completed.  Thus, according to Mr. Fishman, no tax liability can be assessed to USI because no sales occurred, and USI never collected tax on these accrued sales, despite its failure to correct the accounting that erroneously recorded the sales in question.
	In a letter dated May 1, 2008, Mr. Finkle responds to Mr. Fishman's declaration (exhibit 8).  Mr. Finkle asserts that his and Mr. Fishman's contentions are consistent with respect to the roles and responsibilities of the parties at various times during the history of USI and support a finding that Mr. Fishman is a person responsible for the payment of USI's sales taxes pursuant to section 6829 and that Mr. Finkle is not.  Mr. Finkle contends that Mr. Fishman acknowledges that Mr. Finkle's role with USI was reduced from president to the role of vice president of engineering in the mid-1980's and that Mr. Finkle's day-to-day responsibility was engineering director with supervisory control over project development and mechanical engineering with collateral activity in sales development.  Mr. Finkle claims that Mr. Fishman states that his increased corporate leadership role and Mr. Finkle's diminished role remained unchanged for the duration of USI.  According to Mr. Finkle, Mr. Fishman states that Mr. Finkle remained an active daily participant in USI's business as a shareholder, a director, and as an employee with responsibilities affecting vendor and supplier relationships, approval and acceptance of vendor and supplier services and invoices, and employment layoffs.  Mr. Finkle alleges that Mr. Fishman remained as president from the mid-1980's and bore continuous sole fiscal responsibility for the corporation throughout that time period.  Mr. Finkle states that Mr. Fishman acknowledges that Mr. Finkle resigned from USI prior to the time that USI filed its Chapter 11 bankruptcy petition, which is consistent with Mr. Finkle's statement that he resigned from the corporation in March 1999.
	Mr. Finkle insists that Mr. Fishman's statement shows that he harbored animosity toward Mr. Finkle due to his substance abuse problems, his emotional breakdown, and his reduced role and effectiveness on behalf of USI, which led to Mr. Fishman's assumption of all executive and fiscal management responsibilities of the corporation.  Mr. Finkle asserts that Mr. Fishman's animosity, whether or not justified, does not justify Mr. Fishman's failure to properly execute his duty to cause the corporation to file sales tax returns and pay sales taxes.  Mr. Finkle maintains that by virtue of Mr. Fishman's authority and duty as president and CFO of USI, Mr. Fishman willfully breached his responsibility to cause corporate tax returns to be filed and taxes to be paid and, therefore, is a responsible person under section 6829.
	The Department received and reviewed the statements and responses made by Mr. Fishman and Mr. Finkle and submitted its analysis of the parties' contentions in a memorandum dated May 8, 2008 (exhibit 9).  The Department contends that the information provided by the parties solidified the Department’s position that both parties qualify as responsible persons as defined in California Code of Regulations section (Regulation) 1702.5, subdivision (b)(1). The Department maintains that Mr. Fishman as a senior officer of a closely held corporation clearly had a duty and responsibility to act on behalf of USI in SUT matters during the periods of liability.  Also, Mr. Finkle as a senior officer had a responsibility and duty to be aware of USI's sales and use tax status during the liability periods.
	The Department claims that the information provided also shows that both parties were willful as defined in Regulation 1702.5, subdivision (b)(2) when they failed to ensure the  sales and use tax collected was properly reported and remitted during the liability period January 1, 1996, through December 31, 1998.  The Department insists that both parties knew or should have known about the liability when it was first incurred during the audit period, and that their failure to act was in disregard of their responsibilities as senior members and majority shareholders of USI.  According to the Department, the information provided makes it clear that Mr. Fishman acted as a senior officer after the audit determination was due and payable and before USI filed for bankruptcy.  Also, the information provided does not clearly show when in 1999 Mr. Finkle lost his ability to act on behalf of the corporation for SUT matters, although his corporate authority during 1999 does not impact the Department's position that Mr. Finkle's actions were willful during the liability period.
	Lastly, the Department will not consider any adjustments to the underlying liability without documentation supporting Mr. Fishman's contention that the underlying audit liability was overstated because the recorded sales were not consummated.  Thus, the Department does not recommend any changes to either party's personal liability.
	Petitioner's Contentions not Included in the Exchanged Statements
	At the appeals conference, petitioner claimed that he and Mr. Finkle owned 96 percent of USI during the liability period, with Mr. Finkle owning one to two percent less than petitioner.  Petitioner claimed that the two principals ran the business together, and Mr. Finkle was responsible for the equipment sales to Seagate.  According to petitioner, he and Mr. Finkle met weekly throughout the liability period to go over finances and other matters.  Also, at the appeals conference, petitioner contended that when the audit determination was assessed on August 19, 1999, USI did not have any funds to pay the tax.
	Petitioner maintains in his May 2, 2008 letter that he cannot be held responsible for the portion of USI's unpaid tax liability asserted against him because he did not willfully pay or cause to be paid any taxes due from the corporation.  Petitioner insists that he did not act in a willful manner because the proposed plan of reorganization and the disclosure statement USI filed during its bankruptcy clearly indicate that USI intended to pay the sales and use tax that the audit indicated was due and owing.   
	Analysis of Section 6829 Requirements
	Revenue and Taxation Code section 6829 and Regulation 1702.5 set forth the requirements that the Department must meet in order to hold a corporate officer personally liable for unpaid taxes, interest, and penalties owed by a corporation:
	1. Termination
	For purposes of section 6829, termination of a corporate business includes discontinuance or cessation of business activities.  (Cal. Code Regs, tit. 18, § 1702.5, subd. (b)(3).)  As stated above, a bankruptcy trustee informed the Department that USI’s business discontinued or ceased to operate on April 30, 2001, which is the effective date that the Department closed USI's account.  Petitioner and Mr. Finkle each agree that this was the date the USI ceased to conduct its business activities.  At petitioner's appeals conference, he indicated that April 30, 2001, was the date that USI's bankruptcy proceeding converted from a Chapter 11 reorganization to a Chapter 7 liquidation.  Accordingly, we find that USI terminated its corporate business on April 30, 2001.   Thus, the termination of this corporate business satisfies the first criterion under section 6829 necessary to hold a responsible person liable.
	2. Sales Tax Reimbursement
	Personal liability can only be imposed to the extent that USI included or added sales tax reimbursement on its sales of tangible personal property in California, or consumed tangible personal property in California and did not pay the use tax.  (Rev. & Tax. Code, § 6829, subd. (c).)  According to the Department, petitioner was only held personally responsible for the portion of USI's audit liability relating to unreported use tax on purchases from out-of-state vendors, measured by $2,192 and the amount by which recorded taxable measure exceeded reported taxable measure, measured by $123,436.  The Department contends that the audit workpapers contain a statement that sales tax is added to the retail selling price, and therefore, sales tax reimbursement was collected on the sales that are included in the amount by which recorded taxable measure exceeded reported taxable measure.
	We note that the transaction with Seagate that petitioner discussed at the appeals conference, which is described in detail above, involves a sale of tangible personal property that was destined for shipment to Singapore.  Further, at the appeals conference the Department claimed that the sale to Seagate was recorded as a nontaxable sale for resale.  Petitioner, however, has provided no documentation supporting his contention.  Petitioner claims that he could not provide supporting 
	records because the U.S. Trustee has all of USI’s records.  Without adequate documentation establishing that the recorded sales were never consummated, we cannot recommend any adjustment to the underlying measure.  
	Based upon the foregoing information, we find that USI sold tangible personal property and its customary practice was to collect sales tax reimbursement on its taxable sales (which it did not remit) and USI also purchased tangible personal property for which it did not reimburse the seller for sales tax or self-report use tax.  Accordingly, we conclude the second criterion under section 6829 necessary to hold a responsible person liable has been satisfied with respect to the audit liability and the nonremittance return.
	3. Responsible Person
	Personal liability can be imposed only on a responsible person.  (Rev. & Tax. Code, § 6829, subd. (b).)  “Responsible person” means any officer, member, manager, employee, director, shareholder, or other person having control or supervision of, or who is charged with the responsibility for, the filing of returns or the payment of tax or who has a duty to act for the corporation in complying with any provision of the SUT Law when taxes became due.  (Rev. & Tax. Code, § 6829, subd. (a); Cal. Code Regs., tit. 18, § 1702.5, subd. (b)(1).)  The responsible person shall be liable only for taxes that became due during the periods he or she had the control, supervision, responsibility, or duty to act for the corporation, plus the interest and penalties on those taxes.  (Rev. & Tax. Code, § 6829, subd. (b).)
	The Department provided evidence showing that throughout the liability period (January 1, 1996, through December 31, 1998) petitioner was a high level officer, director, and substantial owner of USI from the time it was incorporated in 1982 until at least the time that USI ceased its business activities.  The Department also offered copies of SUTR's, a waiver agreement, a prepayment form, and letter regarding electronic transmission of sales tax, which were all signed by petitioner.
	In the declarations and statements discussed above, petitioner does not concede that he was a responsible person, nor did he contend that he was not a responsible person.  Instead, petitioner insists the Mr. Finkle is also a responsible person and petitioner asserts that by paying the portion of USI's liability asserted against Mr. Finkle, he admits that he is a responsible person.  With respect to the four elements in section 6829 that must be established to hold petitioner personally responsible, he primarily relies upon his contentions that certain recorded sales were not consummated and therefore sales tax reimbursement was not collected (discussed above) and that he did not act willfully (discussed below).
	We find that claimant was USI's president, CEO, and CFO and as one of two controlling shareholders he owned close to 50 percent of USI's outstanding stock during the liability period.  Petitioner also signed SUTR's, a waiver agreement, a prepayment form, and correspondence directed to the Board, which is clear and direct evidence that petitioner was responsible for USI's tax compliance.
	Furthermore, a president or CEO of a corporation has broad and implied actual authority to do all acts customarily connected with the business of the corporation.  (Commercial Sec. Co. v. Modesto Drug Co. (1919) 43 Cal.App. 162, 173; Corp. Code, § 312, subd. (a).)  Petitioner not only had the broad and implied authority to perform tax compliance activities, but he actually performed such activities.  Also, petitioner, as president and CEO, had a duty to act for the corporation in complying with any provision of the SUT Law when taxes became due.  Thus, we conclude that petitioner was an officer of USI and he had control of, and was charged with the responsibility for, the filing of returns or the payment of tax and who had a duty to act for the corporation in complying with any provision of the SUT Law when taxes became due.
	Thus, the second criterion under section 6829 necessary to hold a responsible person liable has been satisfied with respect to the audit liability and the nonremittance return.
	4.  Willfulness
	Personal liability can be imposed on a responsible person only if the person willfully failed to 
	pay or to cause to be paid taxes due from the corporation.  (Rev. & Tax. Code, § 6829, subd. (a).)  For these purposes, “willfully fails to pay or to cause to be paid” means that the failure was the result of an intentional, conscious, and voluntary course of action (Rev. & Tax. Code, § 6829, subd. (d)), and this failure may be willful even though it was not done with a bad purpose or evil motive.  (Cal. Code Regs., tit. 18, § 1702.5, subd. (b)(2).)  A person is willful for these purposes if he or she knew that tax was not being properly paid (or lacked knowledge in reckless disregard of his or her duty to know) and had the authority to pay taxes or cause them to be paid, but failed to do so.  The determination of willfulness is a finding of fact.
	Having determined that petitioner was a responsible person for purposes of Revenue and Taxation Code section 6829, subdivision (a), during the periods involved in this issue, we must now determine whether petitioner was willful at the time USI's liabilities became due.  As for determining when taxes became due for purposes of section 6829 liability, taxes are due and payable to the Board on or before the last day of the month following each quarterly reporting period.  (Rev. & Tax. Code, § 6451.)  Additionally, if the Board is not satisfied with the returns, it may conduct an audit and compute any additional taxes required to be paid and issue a deficiency determination.  (Rev. & Tax. Code, §§ 6481, 6486.)  A deficiency determination becomes due and payable (and final) 30 days after the NOD is issued, unless a petition for redetermination is filed within those 30 days; and, when a petition is filed as in this appeal, the determination becomes final 30 dates after the Board decision.  (Rev. & Tax. Code, §§ 6561, 6565.)  Thus, as relevant herein, there were two distinct times that the taxes at issue became due:  (1) on or before the last day of the month following each quarterly reporting period in the audit period (on April 30, 1996), and on the last day of the month following each quarterly period thereafter; and, (2) with respect to the audit period, at the time the audit determination became final on September 19, 1999.
	Petitioner contends that he did not act willfully because the proposed plan of reorganization and the disclosure statement USI filed during its bankruptcy clearly indicate that USI intended to pay the sales and use tax that the audit indicated was due and owing.  He maintains that only after the U.S. Trustee took over USI's affairs did the failure to pay the liability became possible, but never occurred.  Petitioner's contention only relates to the time period after the NOD was issued to USI and the tax and penalties had been asserted against USI.  
	Above we discuss the two time periods that we look to in order to determine whether a person acted willfully.  The first period we look to relates to the amount of tax that became due and payable to the Board on or before the last day of the month following each quarterly reporting period.  (Rev. & Tax. Code, § 6451.)  In other words, the amount of liability that was determined in the audit was due and payable at the time USI filed its quarterly returns at which time USI reported an understatement of the taxable measure and tax liability.  Thus, first we look to the period January 1, 1996, through December 31, 1998, to see whether petitioner acted willfully during that period.  
	The Department presented evidence showing that USI collected sales tax reimbursement from its customers during the liability period.  Also, the Department established that USI consumed personal property during the audit period for which it did not pay the use tax.  Petitioner was USI's president, and as such was responsible for the decision of which creditors to pay and which creditors not to pay, and petitioner was also involved in all aspects of USI's business.  USI had recorded the sales and accrued the tax liability on the sales made to Seagate and similar customers.  Thus, USI had on its books a liability for sales tax due but not paid.  As USI's president, CEO, and CFO and the person responsible for USI's sales and use tax compliance, petitioner knew or should have known that USI had this liability on its books, and that it was not properly remitting the tax reimbursement collected to the Board.  The Department also provided evidence from EDD indicating that USI paid wages from the first quarter 1996 (1Q96) through the fourth quarter 1998 (4Q98) ranging from $306,023 to $506,549 and from the first quarter 2000 (1Q00) through the fourth quarter 2000 (4Q00) ranging between $4,000 to $52,000 to as many as 38 employees during the quarters.  From this information and the fact that USI made retail sales during the entire liability period, it is reasonable to conclude that USI was operating and also paid operating expenses such as rent, utilities, office supplies, and other ordinary and necessary business expenses during the entire liability period.  Therefore, USI had the money available to pay the Board when the sales tax reimbursement was collected and became due, yet USI used the money to pay other creditors and expenses.  Accordingly, we find that petitioner intentionally, consciously, and voluntarily made or caused USI to make payments to other creditors and for operating expenses when he had knowledge of (or with reckless disregard for) the liability owed to the Board.  Thus, the fourth and final criterion under section 6829 necessary to hold a responsible person liable has been satisfied.  Accordingly, we conclude that petitioner is personally responsible for the portion of USI's audit liability that was asserted against him personally.
	Issue 2  Finality Penalty
	Whether petitioner has established that USI should be granted relief from the finality penalty that has been passed through to petitioner as a responsible person.  We recommend that the finality penalty be reduced from $5,636.49 to $934.50 for the audit period January 1, 1996, through December 31, 1998, to reflect the reduction to the amount of USI’s liabilities asserted against petitioner, as discussed in issue 1 above.  Otherwise, we conclude that petitioner has failed to establish that any further relief should be granted.
	As discussed above, finality penalties were asserted against USI for its failure to timely pay the liabilities when they became final for the audit period January 1, 1996, through December 31, 1998.  (Rev. & Tax. Code, §§ 6564, 6565.)  The Department issued the NOD to USI on August 19, 1999, which became final on September 19, 1999, because USI did not either pay the tax liability or file a timely petition for redetermination.[]  
	There is no statutory or regulatory authority for relieving finality penalties in section 6829 determinations (cf. Cal. Code Regs., tit. 18, § 1702, subd. (d)(2)), but Revenue and Taxation Code section 6592, subdivision (a), provides that these penalties may be relieved if the Board finds that a person’s failure to make a timely payment at the time a determined liability become final was due to reasonable cause and circumstances beyond the person’s control, and occurred notwithstanding the exercise of ordinary care and in the absence of willful neglect.  Thus, if reasonable cause is shown why USI failed to timely pay the taxes due when the determinations became final for the above periods, 
	then the finality penalties may be relieved and petitioner’s (derivative) liability for these penalties would, of course, be relieved.  A person seeking relief from finality penalties must submit a statement under penalty of perjury setting forth the facts on which it bases its claim for relief.  (Rev. & Tax. Code, § 6592, subd. (b).)
	On November 21, 2008, petitioner submitted the required declaration signed under penalty of perjury in which he claims that USI should have filed amended returns to reduce the reported sales which were accrued and not consummated.  Petitioner also contends that after the returns were filed it became apparent that certain customers were not going to pay for machinery USI shipped because the customers had become insolvent.  Also, according to petitioner, USI entered bankruptcy proceedings and a federal trustee controlled USI's payments and the trustee never amended returns or otherwise paid the tax due.
	We note that USI filed its bankruptcy petition on November 17, 1999, which is after USI's NOD became final.  Therefore, the actions of the bankruptcy trustee are not relevant to USI's failure to pay the final liability or file a timely petition on or before September 19, 1999.  At the appeals conference the Department asked petitioner why USI did not protest the issue involving the accrued sales which did not consummate and petitioner responded that USI thought it would ultimately sell the property that was accrued and never shipped.  We find that had a reasonable and prudent business in similar circumstances to USI believed at the time it received a NOD that it had overpaid its sales taxes due to either bad debts or the erroneous accrual of sales that did not consummate, it would have filed a timely petition or paid the tax and filed a claim for refund.  USI failed to do so.  We conclude that petitioner failed to establish that determined liability become final due to reasonable cause and circumstances beyond the it's control, and occurred notwithstanding the exercise of ordinary care and in the absence of willful neglect.  Accordingly, we find that relief of the penalty is not warranted.
	Issue 3  Statute of Limitations under Section 6829
	Whether the NOD was timely issued with respect to the liability asserted under section 6829.  We find that he NOD was timely issued for these periods.
	As stated above, USI ceased business operations on April 30, 2001, and the NOD’s were issued to petitioner on May 12, 2006.  Petitioner did not file personal SUTR’s with respect to the periods at issue.  Throughout the appeals process, petitioner has maintained that the NOD’s were issued untimely because the limitations period to make the assessments had expired.
	Section 6487, subdivision (a), provides in part, that for taxpayers filing on other than an annual basis (such as a quarterly period, as here), every notice of a deficiency determination must be mailed within three years (or eight years if a return is not filed) after the last day of the calendar month following the quarterly period for which the amount is proposed to be determined, except under certain circumstances (e.g., fraud).
	Section 6829 makes the responsible person the taxpayer liable for the debts of the organization which failed to pay the tax if all of the elements in section 6829 have been satisfied.  The taxpayer and that organization are separate persons (taxpayers) under the law.  (Rev. & Tax. Code, § 6005.)  Thus, for these purposes, the filing of a return in the company’s name is not equivalent to the responsible person’s filing of a return in his or her own name.  A person liable under section 6829 or Regulation 1702.5 is regarded as having filed a return for that period, such that the three-year limitations period is applicable, only if the person filed a return for that period under a seller’s permit he or she held as a sole proprietor.  
	With respect to the NOD for the liability period January 1, 1994, through June 30, 1999, and second quarter 1999, the liability under section 6829 (the basis of the determination against petitioner for this liability period) does not attach until the corporate business has been terminated.  (Rev. & Tax. Code, § 6829, subd. (a).)  Thus, the date by which payment of the liability under section 6829 is due is the last day of the month following the quarterly period in which the corporate business was terminated.  (Rev. & Tax. Code, § 6451.)  This means that the statute of limitations for issuing a determination under section 6829 commences on that date and runs for three years or eight years, depending on whether the responsible person filed a return for the period during which the corporate business was terminated.  (Memorandum Opinion in Hosmer Chandler McKoon (adopted 5/31/07) (McKoon).)
	Here, there is no evidence that petitioner filed SUTR’s as an individual or in connection with a sole proprietorship, and therefore the eight-year statute applies.  (Rev. & Tax. Code, § 6487, subd. (a).)
	In sum, we conclude that UGI’s business operations ceased on April 30, 2001.  The NOD was issued on May 12, 2006, well within the eight-year statute, which began to run on April 30, 2001. Accordingly, the NOD was timely issued for the liability periods at issue here.
	Recommendation
	We recommend that petitioner’s tax liability be reduced from $55,268.82 to $8,248.64 and the finality penalty be reduced from$5,636.49 to $934.50 to reduce the amount of USI’s liability to reflect the items that the Department determined could not be asserted against petitioner personally.  Otherwise, we recommend that the petition be redetermined with no further adjustment.
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