STATE BOARD OF EQUALIZATION
CIGARETTE AND TOBACCO PRODUCTS LICENSING ACT APPEAL
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CALIFORNIA STATE BOARD OF EQUALIZATION
APPEALS DIVISION FINAL ACTION SUMMARY

In the Matter of the Petition for Release of Seized
Property Under the Cigarette and Tobacco Products
Tax Law and the Cigarette and Tobacco Products
Licensing Act of 2003 of:

Account Number: LR Q ET 91-319269
Case ID 553888

)
)
)
)
)
VINAY VOHRA and VIKRAM VOHRA, )
dba Palm Bluffs Liquor g
)
)

Petitioner Fresno, Fresno County

Type of Business: Liquor store
Seizure Date: August 19, 2010
Approximate Value: $180.00*

The Board heard this petition for release of seized tobacco products on February 23, 2011. The
Board allowed petitioner 30 days to provide documentation to show that petitioner transferred two
boxes of Swisher Sweets Grape cigarillos and one box of Swisher Sweets Wine cigarillos from Fast
‘N’ Esy #4 to Palm Bluffs Liquor and the Investigations Division (ID) 30 days to respond.

On March 18, 2011, petitioner submitted a piece of paper with the following information:

8/19/10

#4 to Palm Bluff

2 Swisher Grape

1 "  Wine
Petitioner asserts that this piece of paper shows that on August 19, 2010, petitioner transferred two
boxes of Swisher Sweets Grape cigarillos and one box of Swisher Sweets Wine cigarillos from Fast
‘N’ Esy #4 to Palm Bluffs Liquor.

Transfers between one location of the retailer to another location of that very same retailer,

such as alleged here, do happen, but a person holding tobacco products received as a result of such a

transfer still has the burden of presenting actual documentation showing that the tobacco products are

tax paid. By memorandum dated April 6, 2011, ID stated that it will accept that such a transfer has

! Consisting of two 60-count boxes of Swisher Sweets Grape cigarillos and one 60-count box of Swisher Sweets Wine
cigarillos.
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occurred and the tobacco products are tax paid where the retailer makes a contemporaneous record of
the exchange showing the date of exchange, the distributor or wholesaler’s name and date the products
were purchased from the distributor or wholesaler, and a listing of the packaging, configuration, flavor
and amounts of products transferred, and retains a copy of this documentation along with a copy of the
purchase invoice evidencing a tax-paid purchase. Copies of the exchange documents should also be
retained at both the transferor location and the transferee location so that, upon inspection, there is no
dispute regarding whether they were in existence before the inspection or created because of the
inspection. Records documenting an exchange that are submitted some time after the alleged
exchange, particularly transfer records submitted after an inspection, are of little weight in establishing
that the exchange actually occurred.

While the paper petitioner provided describes Swisher products that are Grape and Wine
flavored, the paper does not contain a description of the configuration or packaging of the products
transferred. Therefore, we cannot identify exactly what tobacco products petitioner allegedly
transferred. The piece of paper also does not contain any distributor information so that piece of paper
does not specifically connect to any tobacco products listed on the invoices provided with its petition
dated October 6, 2010.% Petitioner did not retain a copy of the purchase invoice at Palm Bluffs Liquor
along with a copy of the recently submitted piece of paper.

According to ID, when it inspected petitioner’s business on August 19, 2010, it did not find any
invoices or transfer records to support any of the tobacco products in question, and partner Mr. Vikram
Vohra stated during the inspection that petitioner did not have records documenting the transfer of
products. Prior to the Board hearing, petitioner had the opportunity to make known that it had this
piece of paper when it submitted its petition for release of the seized products or its opening brief, but
did not do so until the Board hearing. For these reasons, we are unable to accept that the petitioner’s
submission validly documents the purported exchange. Rather, we find that petitioner has not

established that the seized tobacco products were tax paid, and that the tobacco products in question

? Petitioner provided three invoices from licensed distributor O.K. Sales issued to Fast ‘N’ Esy #4 containing products that
match all of the seized products, which is why ID indicated at the hearing it would accept that the disputed products were
tax-paid if petitioner could document the alleged transfer.
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thus were properly seized and must be forfeited. Accordingly, we recommend that the petition be

denied.

Summary prepared by Cindy H. Chiu, Tax Counsel 111 (Supervisor)
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