STATE BOARD OF EQUALIZATION
UNDERGROUND STORAGE TANK FEE APPEAL
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CALIFORNIA STATE BOARD OF EQUALIZATION
APPEALS DIVISION BOARD HEARING SUMMARY

In the Matter of the Claim for Refund under the g
Underground Storage Tank Maintenance Fee Law of:
ATIK AMAN AND RANGINA AMAN, dba 3 Account Number: TK MT 44-045869
. Case ID 468086
Valero Gas Station
)
Claimants g Elk Grove, Sacramento County
Type of Business: Owner of underground storage tanks
Audit Period: 02/10/05 - 09/30/07
Item Claimed Refund

Underground storage tank maintenance fees  $57,051.60
Late payment penalties $ 5,705.17
Interest $12,043.12

Claimants filed a claim for refund of underground storage tank maintenance fees, penalties, and
interest, collected by levy from the Fidelity National Title Company, which handled the escrow for the
sale of claimants’ gas station.

UNRESOLVED ISSUES

Issue 1: Whether claimants overpaid the fees at issue. We find that claimants owed the fees
and did not overpay them

Claimants applied for a seller’s permit on January 5, 2005, to operate a VValero gas station, but
did not apply for an underground storage tank maintenance (USTM) fee account number, although
they did file a permit application with the State Water Resources Control Board, listing three
underground storage tanks on the site of the gas station. The Fuel Taxes Division of the Property and
Special Taxes Department (Department) sent an ownership inquiry letter in April 2005, informing
claimants about the USTM fee, but it received no response. In September 2007, claimants completed
an application for a USTM fee account which had been sent to them by the Department. Claimants
filed a return for the third quarter 2007, indicating that the return covered only the month of September
2007, reporting $1,866.00 of fees due, which they paid. They subsequently filed an amended return

for the third quarter 2007, and the Department issued a Notice of Determination for the additional fees
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reported on the amended return of $4,045.70. Claimants also filed late returns for the first quarter
2005 through the second quarter 2007, reporting fees of $53,005.90. Claimants did not timely pay the
fees of $57,051.60 ($4,045.70 + $53,005.90). In July 2008, the Sales and Use Tax Department
received a request for a sales tax clearance related to claimants’ sale of the gas station, and a levy was
issued against the escrow account for the sale of the business for the USTM fees, penalties, and
interest. The entire amount due was collected by levy.

Claimants request a refund of all amounts paid, contending that they were not obligated to pay
the “insurance fee” for the underground storage tanks. Specifically, claimants assert that during the
period of March 2005 through August 2007, they were “not insured and protected” by the State Board
of Equalization. Claimants assert that the purpose of the fees is to protect and insure gas station
owners from damages and leaks, and they question why they should have to pay for a service that was
not rendered and whose coverage would not have been available if a leak had occurred. In addition,
claimants state that they were not notified of the “Underground Tanks Protection Tax” when they
applied for their seller’s permit or when they took their first three sales and use tax returns to the
district office for assistance in completing them.

It is undisputed that claimants owned the subject real property as well as the underground
storage tanks for the periods at issue. Accordingly, claimants are liable for the fees at issue, even if
they did not know of the obligation. (Cal. Code Regs., tit. 18, § 1212, subd. (d).) We note also that
claimants received information sufficient to notify them of their obligation to report and pay USTM
fees. Claimants’ assertion that the USTM fee represented “insurance” that they did not receive and for
which they should not have to pay is based on their misunderstanding of the fee and the purposes for
which it is collected, and does not provide a basis to avoid liability for the fees. We find there was no
overpayment.

Issue 2: Whether relief of the late-payment penalties is warranted. We find no basis to
recommend relief.

Claimants filed a request for relief of the late-payment penalties, based on the same arguments

raised regarding their liability for the fee, which we have rejected. Claimants do not articulate any
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reasonable cause of explanation for their failure to timely pay the fee. Accordingly, we find there is no
basis to recommend relief of the penalties.

Issue 3: Whether relief of interest is warranted. We find no basis for relief.

Claimants filed a request for relief of interest in which they do not allege any specific delay on
the part of a Board employee, but generally assert that they were not notified of the USTM fee until
two-and-a half years after purchasing the business. From this assertion, we infer that claimants are
arguing that they should not be liable for the interest because the Department did not timely notify
them that the fee was due.

We find the Department did timely notify claimants of the USTM fee program, at the very
beginning of the liability period, and at various times during the period at issue. Despite such
notification, claimants failed to file returns and pay the applicable fees, and we find no evidence of any
error or delay by the Department. Accordingly, we find no basis to recommend relief of interest.

OTHER DEVELOPMENTS

None.

Summary prepared by Deborah A. Cumins, Business Taxes Specialist I11
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