STATE BOARD OF EQUALIZATION
SALES AND USE TAX APPEAL

© 00 ~N o o b~ O w NP

[ T T T N T N R N R N T N S T T~ = S S S T S S T
coO N oo o M W N PP O © 00O N oo o O wWwN -~ O

CALIFORNIA STATE BOARD OF EQUALIZATION
APPEALS DIVISION BOARD HEARING SUMMARY

In the Matter of the Petition for Redetermination g
Under the Sales and Use Tax Law of:

PHILLIP C. STRICKLAND Account Number: SB G UT 84-107313
g Case ID 480561

g —

Petitioner
) Palm Desert, Riverside County

Type of Transaction: Purchase of a vessel

Date of Transaction: 05/03/06

Item Disputed Amount

Purchase of a vessel $62,976

Tax as determined and protested $5,510.00
Interest through 07/31/12 2,236.10
Total tax and interest $7,746.10
Monthly interest beginning 08/01/12 $ 27.55

This matter was scheduled for Board hearing on February 1, 2012, but petitioner did not
respond to the Notice of Hearing, and the matter was scheduled for decision on the nonappearance
calendar. Petitioner subsequently requested that the matter be rescheduled for hearing.

UNRESOLVED ISSUE

Issue: Whether petitioner’s purchase and use of the vessel is exempt from tax because the
vessel was used primarily in commercial deep sea fishing. We conclude that that petitioner has failed
to establish that the exemption applies.

Petitioner purchased the vessel May 3, 2006, from Joseph Blitt, a Florida resident located in Ft.
Myers, Florida, with BoatsMiami.com, Inc. acting as the selling broker. Since neither Mr. Blitt nor
BoatsMiami.com, Inc. is registered as a seller in California, the Sales and Use Tax Department
(Department) concluded that use tax applied. Although petitioner submitted a return indicating the
purchase was exempt from use tax based on the commercial deep-sea fishing exemption, he did not

provide supporting documents, and the Department thus assessed the tax in dispute here.
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Petitioner asserts that the sole purpose of the vessel was for commercial sport fishing off the
San Francisco Coast and thus contends that the commercial deep sea fishing exemption is applicable to
his use of the vessel. In support, he has provided vessel logs for the period April 9, 2006, through
August 8, 2007, income tax returns for 2007 that show gross receipts of $5,912, and various other
documents. To explain the minimal gross receipts, petitioner states it took him over a year to get the
vessel certified, he thereafter sustained a career-ending injury, and he sold the vessel in July 2008. The
Department requested other specific evidence which petitioner did not provide.

Petitioner has conceded that he had no gross receipts related to this business in 2006 and that
his gross receipts for 2007 were $5,912. Although petitioner states that it was his intent to someday be
regularly engaged in commercial deep-sea fishing, such intent is not the test. To qualify for the
exemption, the watercraft must be used by persons who are regularly engaged in commercial deep sea
fishing, and the watercraft itself must actually be used principally in commercial deep-sea fishing
operations outside the territorial waters of this state, using a test period of 12 consecutive months
beginning with the first operational use of the watercraft. (Cal. Code. Regs., tit. 18, § 1594, subs.
@)(2), (b)(2).) Petitioner has not provided evidence sufficient to rebut the presumption that he was not
regularly engaged in the business of commercial deep-sea fishing because his gross receipts were less
than $20,000 a year. (Rev. & Tax. Code, § 6368, subd. (b).) In addition, petitioner has not provided
evidence that the gross receipts of $5,912 for 2007 were derived from commercial deep-sea fishing,
even though the Department did request specific documents, such as commercial fishing licenses and
fish tickets. Accordingly, we find that petitioner has failed to satisfy this requirement for exemption.
As such, we find that petitioner’s use of the vessel was not exempt from tax.

OTHER MATTERS

None.

Summary prepared by Deborah A. Cumins, Business Taxes Specialist I11
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