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APPEALS DIVISION SUMMARY FOR BOARD HEARING 
 

In the Matter of the Petition for Redetermination  
Under the Sales and Use Tax Law of: 

 
JASON R. PRIDMORE 

Petitioner 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
Account Number: SA UT 84-100101 
Case ID 421508 
 
Ventura, Ventura County 

 
Type of transaction:   Purchase of recreational vehicle          

Date of purchase: 03/02/05 

Item   Disputed Amount 

Purchase price of RV     $330,901 

Tax, as determined: $23,412.00 
Adjustment  - Sales and Use Tax Department +    579.00 
Proposed redetermination, protested $23,991.00 
 
Proposed tax redetermination $23,991.00 
Interest through 6/30/10   10,995.98 
Total tax and interest $34,986.98 
 
Monthly interest beginning 7/1/10 $  139.95 

 A Notice of Appeals Conference was mailed to petitioner’s address of record on July 14, 2008, 

and petitioner responded with a request that the conference be held at a different district office.  That 

request was granted, and a second Notice of Appeals Conference was sent to petitioner at the same 

address.  That notice was not returned by the Post Office, but petitioner did not respond to the second 

notice or appear at the appeals conference, which was held as scheduled.  We thereafter sent petitioner 

a letter offering him the opportunity to provide any additional arguments and evidence in writing he 

wished us to consider.  Petitioner requested an extension of time to present documentation, which was 

granted, but petitioner has not submitted any additional evidence. 

UNRESOLVED ISSUE 

 Issue: Whether petitioner purchased a recreational vehicle (RV) for use in this state.  We 

conclude that petitioner did purchase the RV for use in this state, and that he owes use tax on that use. 

 Petitioner purchased an RV from a California dealer, who delivered the RV to petitioner in 

Arizona on March 2, 2005, as documented by a BOE-448 form that petition signed.  Petitioner also 
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signed a BOE-447 form indicating that the RV was purchased for use outside of California.  When the 

Sales and Use Tax Department (Department) received the two forms from the dealer, the Department 

requested documentation from petitioner showing that the RV had not been purchased for use in this 

state.  The Department did not receive a response, and it determined from a search of public records 

that petitioner was a California resident.  The Department also learned that the RV had been registered 

in California at the time of purchase (the dealer registered the RV with the California Department of 

Motor Vehicles under petitioner’s name and signature on March 2, 2005, and there is no indication that 

use tax was paid at that time).  As a result of these findings, the Department concluded the RV was 

acquired for storage, use, or other consumption in California, and that the purchase was subject to use 

tax.  The Department issued a Notice of Determination for tax of $23,412 based on a purchase price of 

$322,921.  After the determination was issued, the Department found that the actual purchase price 

was $330,901, and it mailed a notice of increase in the determination to petitioner. 

 Petitioner contends that his use of the RV is not subject to use tax because he purchased it for 

use outside California, and that its only entry into this state during the 12-month test period was for 

warranty repair work that lasted less than 30 days.  According to petitioner, he is a professional 

motorcycle racer, and he purchased the RV for use on the East Coast where 80 percent of his races 

occur.  Petitioner states that he never intended to bring the RV back to California because there are 

only three races in California during the racing season, and, since he resides in California, he can travel 

to those races by automobile.  Petitioner asserts the following chronology.  At the time he purchased 

the RV, he was under contract with the Jordan Motorsports team based in Mukwonago, Wisconsin.  

Following delivery of the RV on March 2, 2005, petitioner drove it to Florida for the first of the races 

scheduled for the 2005 season.  The RV was then stored in Gulfport, Mississippi from March 15, 2005, 

through April 18, 2005.  Then, petitioner was hospitalized from an April 24, 2005 accident and flew 

home to California to recover, leaving the RV in Birmingham, Alabama.  As a result of his injuries, 

petitioner was unable to participate in the California races held for the 2005 season.  The RV was 

subsequently relocated to the Jordan Motorsports headquarters in Wisconsin and remained there from 

June 6, 2005, through July 17, 2005.  On July 17, 2005, the RV was driven to Ohio for a race, then to 

Virginia, and then to Atlanta.  At the conclusion of the race season on September 4, 2005, petitioner 
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returned the RV to Mississippi, where it was stored until the second week of March 2006, when 

petitioner began the 2006 racing season. 

 At the time of petitioner’s purchase, the law and regulations established a 12-month test for 

determining whether an RV had been purchased for use in California.  If a vehicle was purchased and 

first functionally used outside of California and was brought into California within 12 months from the 

date of purchase, it is rebuttably presumed that the vehicle was acquired for storage, use, or other 

consumption in California, and is subject to use tax, if the vehicle was subject to registration during the 

first 12 months of ownership or if the vehicle was purchased by a California resident.  (Rev. & Tax. 

Code § 6248, subd. (a).)  Here, it is undisputed that the RV was purchased and first functionally used 

outside of California.  It is also undisputed that petitioner was a California resident at the time of 

purchase, that the RV was registered in California by the dealer, and, two months after purchase, 

petitioner brought the RV into California for warranty work.  Thus, it is presumed that the RV was 

purchased for use in this state because it entered California within 12 months of purchase, was 

registered in California during the first 12 months of ownership, and was purchased by a California 

resident.   

 Regarding petitioner’s assertion that the entry into California for warranty work should not be 

“counted,” petitioner relies on subdivision (f) of section 6248, which provides that the presumption of 

taxability may be controverted by documentary evidence that the vehicle was brought into this state for 

the exclusive purpose of warranty or repair service and remained in California for that purpose for a 

period of 30 days or less.  However, subdivision (f) did not become operative until September 20, 

2006, and it is not applicable to petitioner’s repair service, which occurred in May 2005.  Petitioner has 

provided limited documentation regarding the RV’s use outside California during the 12-month test 

period.  The documentation, which is described more fully in the D&R, may establish dates when 

petitioner was racing, but it does not establish that petitioner was using the RV on those dates or that 

he intended to use the RV solely outside this state during the first 12 months of ownership, particularly 

in light of petitioner’s California residence.  Further, we note that petitioner was scheduled to 

participate in three California races during the 2005 season, and we are not convinced that he did not 

intend to use the RV in California at those races.   
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 Petitioner asserts that he originally intended to use the RV during his races on the East Coast, 

but he was forced to bring the RV back to California for repair work.  However, in order to document 

that his intent changed after the purchase, petitioner must show that, at the time of purchase, he did not 

contemplate bringing the RV to California for use, and that the subsequent change of intent was 

beyond his control.  However, at the time petitioner purchased the RV, he owned a residence in 

California, held a California driver’s license, registered the RV in California, and owned and operated 

a business in California.  From these facts, we infer that petitioner was likely to continue to have a 

presence in this state and that the RV could have been used in California.  Also, while we find that the 

service requirements of the RV were beyond petitioner’s control, the choice of entering California was 

not.  Petitioner could have arranged for the warranty work to be performed outside of California.  

Therefore, we find petitioner has failed to meet either element necessary to show that his intent 

regarding use of the RV changed after the purchase.   

 Although petitioner did not raise the issue, we also have considered whether petitioner used the 

RV to travel sufficient commercial miles in interstate commerce to satisfy the alternative test to show 

that the RV was not purchased for use in California.  (Cal. Code Regs., tit. 18, § 1620, subd. (b)(5)(C).)  

The Department found that the available evidence, including the odometer readings on the purchase 

contract and the service invoices, supported a conclusion that about 21 percent of the mileage traveled 

during the six-month test period represented commercial miles traveled in interstate commerce.  The 

Department asked petitioner to submit specific types of additional documentary evidence.  We also 

wrote petitioner, enclosing the Department’s analysis, and requested additional documentation.  

Although petitioner’s representative requested an extension of time to present evidence, nothing has 

been provided.  Accordingly, our conclusion remains that the RV was purchased for use in this state, 

and that use tax applies. 

OTHER DEVELOPMENTS 

 None. 

 

Summary prepared by Deborah A. Cumins, Business Taxes Specialist III 
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	Summary prepared by Deborah A. Cumins, Business Taxes Specialist III
	This is an electronic copy of the D&R signed and dated 12/22/09
	Christian Hurley
	Tax Counsel III (Specialist)
	Board of Equalization, Appeals Division
	450 N Street – MIC:85
	PO Box 942879
	Sacramento, CA 94279-0085
	Tel:  (916) 322-7220 
	Fax: (916) 324-2618
	CALIFORNIA STATE BOARD OF EQUALIZATION
	APPEALS DIVISION
	In the Matter of the Petition for Redetermination Under the Sales and Use Tax Law of:
	JASON R. PRIDMORE
	SA UT 84-100101
	)
	)
	)
	)
	)
	)
	)
	DECISION AND RECOMMENDATION
	Case ID 421508
	Conference Date: April 1, 2009 
	Appearing for the Appeals Division: Christian Hurley, Tax Counsel III (Specialist)
	Appearing for Petitioner: No appearance 
	Appearing for the
	Sales and Use Tax Department (by telephone): Thomas Hopkins, Business Taxes Specialist 
	Nature of Transaction: Purchase of recreational vehicle (RV)
	Date of Purchase: 3/2/05
	Item Measure
	Purchase of RV $330,901
	On August 29, 2007, the Consumer Use Tax Section of the Sales and Use Tax Department (Department) issued a timely Notice of Determination (NOD) to petitioner Jason R. Pridmore (petitioner) for $23,412 tax, plus applicable interest, based on an alleged purchase for use in California of a 2005 Monaco Dynasty recreational vehicle (VIN #1RF13564051034183) (the RV) for $322,921 on March 2, 2005.  On September 18, 2007, petitioner filed a timely Petition for Redetermination (petition) contending that the RV was not purchased for use in California.
	Following the issuance of the NOD, the Department determined that the actual purchase price should have included the Cash Price Accessories ($7,935) and the Document Preparation Fee ($45), for a total purchase price of $330,901, rather than $322,921, the amount the NOD was based on.  On July 14, 2008, the Department timely mailed an increase letter to petitioner asserting an increase of $579 tax.
	Issue:  Purchase and Use of RV
	Whether petitioner’s purchase and use of the RV is subject to California use tax.  We conclude that the purchase and use of the RV is subject to use tax.
	On February 28, 2005, petitioner entered into a purchase contract with Giant RV (dealer), located in Colton, California, for the purchase of the RV for $330,901.  It is undisputed that the dealer delivered the RV to petitioner out of state in Ehrenberg, Arizona, on March 2, 2005.  Petitioner signed a “Statement Pursuant to Section 6247” (Form BOE-447), indicating that the RV was purchased for use outside of California, and a “Statement of Delivery Outside California” (Form BOE-448) dated March 2, 2005, documenting the out-of-state delivery of the RV.  The dealer registered the sale of the RV under petitioner’s name and signature with the Department of Motor Vehicles (DMV) in California on March 2, 2005.  There is no indication that use tax was paid to the DMV upon the RV’s registration.
	Upon receipt of the Forms BOE-447 and -448 from the dealer, the Department mailed correspondence dated April 7, 2006, to petitioner requesting documentation showing that the RV had not been purchased for use in this state and that the requirements for exemption from use tax had been satisfied.  The Department did not receive a response from petitioner.
	The Department determined that petitioner was a California resident based upon a public records search that indicated petitioner owned a home in California and a California business, Star Motorcycle School in Ventura, and information from the DMV indicating that petitioner had a California driver’s license and that the RV had been registered in California at the time of purchase.  As a result of these findings, the Department concluded the RV was acquired for storage, use, or other consumption in California, and therefore subject to use tax, measured by the purchase price, pursuant to Revenue and Taxation Code section 6248, subdivision (a), and California Code of Regulations, title 18, section (Regulation) 1620, subdivision (b)(5).  The Department therefore issued the aforementioned NOD to petitioner on August 29, 2007.
	Following receipt of petitioner’s petition for redetermination and supporting documentation, the Department further determined that the RV was brought into California within 12 months from the date of purchase and was used or stored for at least 29 days in California during the first 12 months of ownership based upon dealer warranty service records, which reflect warranty service on the RV at the dealer from May 2, 2005, to May 31, 2005.  The Department found this information to be additional evidence that the RV was acquired for storage, use, or other consumption in California. 
	On appeal, petitioner contends that his use of the RV is not subject to use tax because he purchased it for use on the East Coast and its only entry into this state during the 12-month test period was for warranty repair work that lasted less than 30 days.  Petitioner maintains that the dealer records establish that the RV was brought into this state for the exclusive purpose of warranty or repair service and was used or stored in this state for that purpose for 30 days or less.  Petitioner therefore argues that, pursuant to Regulation 1620, subdivision (b)(5)(B), the time the RV spent in repair should not count as use in California.  
	According to petitioner, he is a professional motorcycle racer and purchased the RV for use on the East Coast where 80 percent of his races occur.  Petitioner maintains that he never intended to take the RV back to California because there are only three races in California during the racing season and, since he resides in California, he can travel to those races by automobile.  Petitioner provided the following documents to evidence his alleged out-of-state use of the RV during the first 12 months after purchase: 1) a copy of the 2005 American Motorcycle Association Superbike Event Results Schedule (exhibit 1); 2) a copy of an undated written statement signed by Mr. Josh Hayes, petitioner’s friend and fellow motorcycle racer, stating that the RV was stored in Gulfport, Mississippi, at Mr. Hayes’s residence from March 15, 2005, through April 18, 2005, and from September 5, 2005 to March 5, 2006 (exhibit 2); 3) an undated copy of petitioner’s interview for Road Racer X Magazine; 4) copies of five receipts documenting tollage and fuel purchases for May 29, 2005, May 30, 2005, and September 1, 2005; 5) a copy of an undated letter from Mr. Pete Mauhar, manager of Jordan Motorsports, stating that petitioner’s RV was housed at Jordan Motorsports’ Mukwonago, Wisconsin race shop from June 6, 2005, to July 17, 2005, (exhibit 3); 6) a copy of the 2005 race results with overall point standings; and 7) a copy of petitioner’s insurance policy for the RV for the period March 1, 2005, to March 1, 2006. 
	Petitioner asserts the following chronology.  At the time he purchased the RV, he was under contract with the Jordan Motorsports team based in Mukwonago, Wisconsin, and he used the RV as living quarters for the 10 American Motorcyclist Association events held throughout the United States.  Following delivery of the RV on March 2, 2005, petitioner drove it to Florida for the first of the 10 races scheduled for the 2005 season.  The RV was then stored in Gulfport, Mississippi, at Mr. Hayes’s residence from March 15, 2005, through April 18, 2005.  Then, petitioner was hospitalized from an April 24, 2005 accident while at a race in Alabama and flew home to California to recover.  He left the RV in Birmingham, Alabama.  As a result of his injuries, petitioner was unable to participate in the California races held for the 2005 season.  The RV was subsequently relocated to the Jordan Motorsports headquarters in Wisconsin and remained there from June 6, 2005, through July 17, 2005.  On July 17, 2005, the RV was driven to Ohio for a race on July 22 to 24, 2005, then to Virginia (August 26 to 28, 2005 race), and then to Atlanta (September 2 to 4, 2005 race).  At the conclusion of the race season on September 4, 2005, petitioner returned the RV to Mississippi, where it was stored until the second week of March 2006, when petitioner began the 2006 racing season with a race in Daytona, Florida.
	On rebuttal, the Department does not dispute that the RV was purchased outside California and first used outside California, but maintains that petitioner’s use of the RV in California is subject to use tax because petitioner was a California resident at the time of purchase, the RV was registered in California at the time of purchase, petitioner brought the RV back into California within 12 months of its purchase, and the RV was used or stored in the state for at least 29 days during the first 12 months of ownership.  Finally, the Department contends that the use of the RV in California is not eligible for exclusion under Regulation 1620, subdivision (b)(5)(B), because this subdivision did not become operative until September 20, 2006.
	Use tax applies to the storage, use, or other consumption in this state of tangible personal property purchased for use and used in California.  (Rev. & Tax. Code, § 6201.)  The tax is owed by the person using or storing the property in California.  (Rev. & Tax. Code, § 6202, subd. (a).)  It is presumed that tangible personal property shipped or brought to this state by the purchaser was purchased for storage, use, or other consumption in this state until the contrary is established.  (Rev. & Tax. Code, § 6246.)  Thus, when a vehicle is purchased and first functionally used outside of California but later enters California, it is presumed to have been purchased for use in California unless the purchaser can rebut the presumption that the vehicle was purchased for use in California.  (Cal. Code Regs., tit. 18, § 1620, subds. (b)(3), (b)(4).)  There are two different sets of tests by which to rebut the presumption, the application of which depends on the date of purchase.  For the period prior to October 2, 2004, and after June 30, 2007, Regulation 1620, subdivision (b)(4), sets forth a 90day test and a six-month test for property purchased and first functionally used outside of California, that later enters California.  For the period October 2, 2004, through June 30, 2007, Revenue and Taxation Code section 6248, subdivision (a), and Regulation 1620, subdivision (b)(5), establish a 12month test for determining whether an RV was purchased for use in California.  
	Here, there is no dispute that the dealer delivered the RV to petitioner on March 2, 2005, in Ehrenberg, Arizona.  Since the purchase agreement did not pass title to the RV prior to delivery, we conclude that title to the RV passed to petitioner upon delivery in Arizona, and that the sale and purchase thus occurred outside California on March 2, 2005.  (See Cal. Comm. Code, § 2401, subd. (2); Cal. Code Regs., tit. 18, § 1628, subd. (b)(3)(D).)  Accordingly, the tax applicable to the transaction, if any, is use tax owed by petitioner.  
	Also, because the purchase occurred on March 2, 2005, the 12month test set forth in Revenue and Taxation Code section 6248, subdivision (a), governs.  Section 6248, subdivision (a), provides, in relevant part, that if the vehicle was purchased and first functionally used outside of California, and was brought into California within 12 months from the date of purchase, it is rebuttably presumed that the vehicle was acquired for storage, use, or other consumption in this state and is subject to use tax if the vehicle was subject to registration during the first 12 months of ownership (Rev. & Tax. Code, § 6248, subd. (a)(2)) or if the vehicle was purchased by a California resident as defined in section 516 of the Vehicle Code (Rev. & Tax. Code, § 6248, subd. (a)(1)).  This presumption may be controverted by documentary evidence that the vehicle was purchased for use outside California during the first 12 months of ownership, including by evidence of registration of the vehicle in another state.  (Rev. & Tax. Code, § 6248, subd. (b).)  Beginning September 20, 2006, this presumption also may be controverted by documentary evidence that the vehicle was brought into this state for the exclusive purpose of warranty or repair service and was used or stored in this state for that purpose for 30 days or less.  (Rev. & Tax. Code, § 6248, subd. (f).)  
	In this case, it is undisputed that the RV was purchased and first functionally used outside of California.  Following the execution of the February 28, 2005 purchase contract, petitioner took possession of the RV in Arizona on March 2, 2005, and drove it to Florida.  The RV was registered in California by the dealer on March 2, 2005.  Petitioner later brought the RV into California on or about May 2, 2005 (two months after the date of purchase), for warranty work.  In addition, it is undisputed that petitioner was a California resident at the time of purchase as petitioner owned a home in Ventura, California, held a California driver’s license, and owned and operated a motorcycle school in California.  Because the RV was registered in California during the first 12 months of ownership and petitioner was a California resident at the time of purchase, it is rebuttably presumed that the RV was acquired for storage, use, or other consumption in this state and is subject to use tax.  (Cal. Code Regs., tit.18, § 1620, subd. (b)(5)(A)1.)  
	As for petitioner’s contention that the entry into California in May 2005 should not count because it was for warranty or repair work, petitioner relies on subdivision (f) of Revenue and Taxation Code section 6248, which provides that the presumption of taxability may also be controverted by documentary evidence that the vehicle was brought into this state for the exclusive purpose of warranty or repair service and was used or stored in this state for that purpose for 30 days or less.  (See also Cal. Code Regs., tit. 18, § 1620, subd. (b)(5)(B).)  However, subdivision (f) of section 6248 was added (and the other subdivisions relettered accordingly) in 2006, and the legislative history of this provision expressly states that the provision did not become operative until September 20, 2006 (see also Cal. Code Regs., tit. 18, 1620, subd. (b)(5)(B)).  Consequently, the exception for warranty or repair service does not apply to petitioner’s repair service in May 2005.  Therefore, the RV’s entry into California on or about May 2, 2005, two months after purchase, constitutes use in California and results in a presumption that the RV was purchased for use in California.  
	As noted earlier, petitioner may rebut the presumption that the RV was purchased for use in California by submitting documentary evidence that the RV was purchased for use outside this state during the first 12 months of ownership (March 2, 2005, through March 2, 2006).  (Rev. & Tax. Code, § 6248, subd. (b).)  In this case, it is undisputed that the RV was in California for repairs in May 2005.  The dealer repair invoices indicate the RV was in California for repairs from May 2, 2005, to either May 26, 2005, May 27, 2005 or May 31, 2005.  Petitioner has provided limited documentation regarding the RV’s use outside of California during the 12-month test period: 1) three gas receipts dated May 29, 2005, for $108.15 in diesel fuel (Oklahoma), May 30, 2005, for $43.00 in fuel (Normal, Illinois), and September 1, 2005, for $258.50 in diesel fuel (Columbia, South Carolina); 2) two Oklahoma toll receipts dated May 29, 2005; and 3) statements from Mr. Hayes and Mr. Mauhar.  Taken together, this evidence accounts for only 257 days of the 12-month period following the purchase of the RV: March 15, 2005, through April 18, 2005 (the dates Mr. Hayes states the RV was located on his property in Mississippi); May 29, 2005, through May 30, 2005 (the dates the RV was in Oklahoma and Illinois per the gas and toll receipts); June 6, 2005, through July 17, 2005 (the dates Mr. Mauhar states the RV was located in the race shop in Wisconsin); September 1, 2005 (per the gas receipt from Columbia, South Carolina); and September 5, 2005, through March 5, 2006 (the dates Mr. Hayes states the RV was located on his property in Mississippi after the race season ended).  The remaining documentation submitted by petitioner consists of the race schedule, magazine interview, and race results.  Further, while petitioner claims the RV was used in Florida right after purchase, followed by use in Alabama, Ohio, Virginia, and Atlanta, petitioner provided no documentation to support that use other than his presentation of the race schedule and point standings.  The documents provided may establish dates in which petitioner was racing, but they do not establish that petitioner was using the RV on those dates or that he intended to use the RV solely outside this state during the first 12 months of ownership, particularly in light of petitioner’s California residence and the three California races he was scheduled to participate in during the 2005 season.  As such, we note that for approximately 30 percent of the applicable 12-month test period, petitioner has no evidence to show that he purchased the RV for use outside of California.  Therefore, we conclude that petitioner has not rebutted the presumption that the RV was purchased for use in California.
	The foregoing is not, however, fully dispositive of this appeal.  Petitioner contends that he originally intended to use the RV during his races on the East Coast but was forced to bring the RV back to California for warranty repair work.  Other evidence, such as evidence of change in original intent not to use property in this state, may, under appropriate circumstances, rebut the presumption of taxability.  To establish such changed intent, the following two factors must be present:  (1) at the time of purchase, the taxpayer must not contemplate bringing the property to California for use in the state, and (2) the subsequent change of intent must be beyond the control of the taxpayer.  (Western Contracting Corp. v. State Bd. of Equalization (1968) 265 Cal.App.2d 568, 575; BTLG annot. 570.0940 (3/31/1950) (tax not applicable where taxpayer had no intent at time of purchase to use car in California, even though car is used in California through subsequent change of intention).)  The requisite intent to avoid tax is that the property would never be used in California, not merely that the applicable test would be met.  (Western Contracting Corp., supra, 265 Cal.App.2d at p. 575.)  
	At the time petitioner purchased the RV, he owned a residence in California, held a California driver’s license, registered the RV in California (through the dealer), and owned and operated a business in California.  Based on these facts, it is reasonable to infer that petitioner would continue to have a presence in this state and that the RV could have been used here.  Thus, we find that the evidence supports a finding that, at the time of purchase, petitioner did not contemplate using the RV exclusively outside of California.  Also, while petitioner claims that the only reason he brought the RV back into the state was because it required warranty service, we find that the service requirements of the RV were beyond petitioner’s control but the choice of entering California was not, since petitioner could have arranged for the warranty work to be performed outside of California.  Therefore, we find that petitioner has failed to meet either element necessary for a changed circumstance to rebut the presumption of taxability.
	Finally, although not raised by petitioner, we must also determine whether petitioner’s purchase and use of the RV qualifies as an exempt purchase for use in interstate commerce.  At the appeals conference, the Department noted that petitioner’s purchase of the RV may be exempt from use tax under Regulation 1620, subdivision (b)(5)(C), if one-half or more of the miles traveled by the RV during the six-month period immediately following its entry into this state were commercial miles traveled in interstate commerce.[]  Following the conference, the Department submitted to us a memorandum dated April 6, 2009, with a copy mailed to petitioner, analyzing the mileage incurred by the RV.  The Department, using odometer readings appearing on the purchase contract and service invoices dated May 2, 2005, and May 2, 2006, found that after the RV’s entry into California on May 2, 2005, and until the next verified mileage on May 2, 2006, the RV traveled approximately 18,393 miles and that, based upon petitioner’s 2005 race schedule, at least 3,093 of the miles incurred between first entry and the May 2, 2006 service occurred outside the test period.  The Department concluded that the available evidence verified that of the total 18,393 miles, 3,872 miles of the RV’s mileage (21.05 percent) qualified as commercial miles traveled in interstate commerce during the six-month test period.  (Exhibit 4).  The Department requested that petitioner submit additional documentary evidence showing the location and use of the RV for the period May 2, 2005, through May 2, 2006, in order to substantiate the interstate commerce exemption.  Specifically, the Department requested: 1) any records of service on the RV that occurred near the end of the test period (November 2, 2005); 2) any records supporting additional interstate commerce miles during the test period; and 3) records supporting all use of the RV between November 2, 2005, and May 2, 2006, in order to verify that the unexplained miles did not occur during the test period.  On April 9, 2009, we mailed correspondence to petitioner enclosing the Department’s analysis and requested that petitioner provide any additional documents by April 24, 2009.  On April 21, 2009, petitioner’s representative requested an extension of time to May 11, 2009, to provide the requested documents, which we granted.  To date, however, we have not received any additional documentation.
	As noted by the Department, Regulation 1620, subdivision (b)(5)(C)1, provides that use tax will not apply if one-half or more of the miles traveled by the vehicle during the six-month period following its entry into this state are commercial miles traveled in interstate or foreign commerce.  Here, the six-month test period under Regulation 1620, subdivision (b)(5)(C), commenced on May 2, 2005, when the RV first entered California after purchase, and ended November 2, 2005.  According to the Department, the available documentation indicates that the RV traveled 18,393 miles between May 2, 2005, and May 2, 2006, and that the present record does not establish that 50 percent or more of the mileage was driven in commercial interstate commerce.  We find that the Department made a good faith attempt, based on petitioner’s explanations and limited documentation, to classify the miles traveled for commercial purposes and identified approximately 3,872 miles, out of the 18,393 total miles driven during the 12 months following first entry into California, as commercial miles traveled in interstate commerce, which is significantly less than 50 percent.  Absent additional evidence, previously requested from petitioner, we must find that the interstate commerce exemption does not apply because petitioner has failed to prove that one-half or more of the miles traveled by the RV during the six-month period immediately following its entry into California were commercial miles traveled in interstate commerce. 
	In sum, based on the presently available evidence, we conclude that petitioner has not overcome the statutory presumption that the RV he brought into this state was purchased for use in this state and used in this state.  Further, petitioner has not established that the RV was purchased for use in interstate commerce, in accordance with Regulation 1620, subdivision (b)(5)(C)1.  Accordingly, we find that the purchase and use of the RV is subject to use tax.
	Recommendation
	We recommend that the measure be increased from $322,921 to $330,901 as recommended by the Department and asserted in the increase letter, and that the petition otherwise be denied.
	______________________________________   December 22, 2009
	Christian P. Hurley, Tax Counsel III (Specialist)   Date
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