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APPEALS DIVISION SUMMARY FOR BOARD HEARING 
 

In the Matter of the Administrative Protest  
Under the Sales and Use Tax Law of: 

 
JOHN RAY JAMES FORD 

Taxpayer 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

Account Number: SR JH 53-002866 
Case ID 436515 
 
Eureka, Humboldt County 

 

Type of Liability:        Responsible person liability 

Liability period: 06/12/01 – 08/31/01 

Item   Disputed Amount 

Responsible person liability        $54,325 
                         Tax                     Penalty 

As determined: $71,112.00 $26,006.03 
Adjustment – Sales and Use Tax Department  - 31,787.00 -11,006.19 
Proposed redetermination, protested $39,325.00 $14,999.84 

Redetermined tax $  39,325.00 
Interest through 5/31/10 28,362.34 
Late payment penalty (6/12/01 - 6/30/01) 1,383.50 
Failure-to-file penalty (7/1/01 - 8/31/01) 3,932.50 
Finality penalty (7/1/01 – 8/31/01) 3,932.50 
Amnesty interest penalty     5,751.34 
Total tax, interest, and penalty $82,687.18 
Payments       9,733.261 
Balance Due $72,953.92 
 
Monthly interest beginning 6/1/10 $ 172.62 

 This matter was previously scheduled for Board hearing on November 18, 2009, and was 

rescheduled on March 24, 2010, but was postponed both times at the request of the Sales and Use Tax 

Department (Department) for additional investigation and review. 

                            

1 All payments were amounts collected by the Department by levy.  Taxpayer has filed a claim for refund which is timely 
for payments totaling $6,104.00.  However, the claim is not ripe for consideration because the tax due for one or more 
entire reporting periods has not been fully paid.  Taxpayer has not filed a claim for refund for the remaining payments 
(amounts collected by levy), which total $3,629.26.  The dates of those payments were June 9, 2008, November 20, 2008, 
and January 9, 2009.  In order to be timely, a claim for refund of those payments must be filed within three years from the 
date of levy.  (Rev. & Tax. Code, § 6902.3.)   
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Issue 1: Whether taxpayer is personally liable as a responsible person for the unpaid liabilities 

of Niles Nissan, dba Performance Nissan (SR JH 97-788224), pursuant to Revenue and Taxation Code 

section 6829.  We conclude taxpayer is personally liable. 

 Niles Nissan, a corporation, was a retailer of automobiles from June 12, 2001, through 

August 31, 2001.  According to Board records, prior to June 12, 2001, the business had operated under 

the same dba and at the same location as a sole proprietorship owned by Julie Pauline Fischer (SR JH 

97-718176).  However, according to the Secretary of State’s records, Niles Nissan has been 

incorporated since May 26, 1995, although its corporate status is presently suspended.   

 According to court documents provided by taxpayer, Jack Frank originally owned 100 percent 

of Niles Nissan’s stock but sold all of it to Ms. Fischer on April 17, 2000, who transferred it back to 

Mr. Frank in May 2001.  Then, in June 2001, Mr. Frank sold 100 percent of the corporate stock to 

taxpayer.  During the period she owned stock, Ms. Fischer was also an officer and director of Niles 

Nissan.  She resigned as an officer and director on June 11, 2001, the effective date of close-out for the 

seller’s permit issued to her as a sole proprietor.  After Ms. Fischer resigned, taxpayer and his wife, 

Sonia Ford, became the corporate officers for Niles Nissan, and Ms. Fischer was employed by the 

business as a bookkeeper.   

 Niles Nissan filed a return for the period June 12, 2001, through June 30, 2001, but it did not 

timely pay the tax, and the Department applied a late-payment penalty of $1,383.50.  Niles Nissan did 

not file a return for the period July 1, 2001, through August 31, 2001, and the Department issued a 

Notice of Determination for tax of $71,112.00 and a failure-to-file penalty of $7,111.20.  Since that 

determination was not paid timely, the Department applied a finality penalty of $7,111.20.  Also, an 

amnesty interest penalty of $10,400.13 was added to the determination because Niles Nissan did not 

participate in the amnesty program.  Upon further review of this matter in March 2010, the Department 

concluded that its calculation of the amount due for the period July 1, 2001, through August 31, 2001, 

included sales made in June 2001 that Niles Nissan had already reported with its second quarter 2001 

return.  Accordingly, by memorandum dated April 1, 2010, the Department recommends a reduction of 

tax and penalty from $71,112.00 and $26,006.03, respectively, to $39,325.00 and $14,999.84. 
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 The Department determined that Niles Nissan’s business was terminated on or about 

August 31, 2001, and that the business had included sales tax reimbursement in its retail sales.  These 

are two of the four conditions for imposing personal liability on taxpayer for the tax debts incurred by 

Niles Nissan, and they are undisputed.  The other two conditions, which taxpayer does dispute, are that 

taxpayer must have been responsible for sales tax compliance by Niles Nissan, and taxpayer must have 

willfully failed to pay or cause to be paid taxes due from Niles Nissan. 

 The Department concluded that taxpayer was responsible for managing financial affairs of 

Niles Nissan, including the filing of sales and use tax returns.  The Department noted that taxpayer 

signed Niles Nissan’s seller’s permit application as its owner and was listed therein as an officer.  In 

addition, taxpayer signed Niles Nissan’s Statement by Domestic Stock Corporation dated June 11, 

2001, as its president and was identified therein as its chief executive officer (CEO), chief financial 

officer (CFO), director, and agent for service of process.  Also, taxpayer was the only person 

authorized to sign checks for Niles Nissan’s corporate bank account.  The Department found that 

taxpayer had been willful in his failure to pay Niles Nissan’s outstanding sales and use tax liabilities 

because, during the period at issue, Niles Nissan’s debits and payments to various creditors, as 

recorded in its checking account, exceeded $3 million. 

 Taxpayer contends that he was not a responsible person for Niles Nissan and that he did not 

willfully fail to pay the liabilities at issue.  Although taxpayer purchased 100 percent of the common 

stock of Niles Nissan, he contends that he had never owned a business and was predominantly a 

salesperson.  It was for that reason, according to taxpayer, that Ms. Fischer remained employed by 

Niles Nissan as its bookkeeper.  Although taxpayer concedes that he was the only authorized signatory 

on Niles Nissan’s bank account, he asserts that Ms. Fischer decided which bills to pay, and he had no 

control over the company’s books.  Taxpayer asserts that Ms. Fischer and Mr. Frank were the 

responsible persons for Niles Nissan, not taxpayer.   

 Taxpayer asserts that he blew the whistle to Bank One, Arizona, N.A. (Bank One), who held a 

promissory note issued by Niles Nissan, when he discovered that the previous owners had kept two 

sets of financial statements.  Taxpayer contends that, at the end of September 2001, Bank One took 

possession of Niles Nissan’s property, leaving taxpayer unable to pay Niles Nissan’s tax liabilities.  To 

John Ray James Ford -3- 



 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

S
T

A
T

E
 B

O
A

R
D

 O
F

 E
Q

U
A

L
IZ

A
T

IO
N

 
S

A
L

E
S

 A
N

D
 U

S
E

 T
A

X
 A

PP
E

A
L
 

support his contentions that Ms. Fischer and Mr. Frank were the responsible persons and that Bank 

One seized all of Niles Nissan’s assets, taxpayer has provided various documents related to legal action 

taken by Bank One against Mr. and Mrs. Frank regarding the defaulted promissory note.   

 At the time the taxes at issue became due, taxpayer was Niles Nissan’s president, CFO, vice-

president, and treasurer.  He was the only authorized signatory on the bank account for Niles Nissan, 

he signed Niles Nissan’s seller’s permit application and a check issued on August 1, 2001, to the 

Board, and he is identified as Niles Nissan’s president, CEO, and CFO on many documents.  We find 

this evidence establishes that taxpayer was a person with the requisite control, supervision, 

responsibility, or duty to act for the corporation in sales and use tax matters when the liabilities at issue 

became due.  Further, a president has broad implied and actual authority to do all customary acts 

connected with the business, which would include the duty to ensure that the corporation was in 

compliance with the Sales and Use Tax Law.   

 We find that the evidence does not support taxpayer’s contention that Ms. Fischer and 

Mr. Frank were the persons responsible for Niles Nissan’s payment of sales and use taxes for the 

liability period at issue here.  Although Ms. Fischer may have decided which bills to pay, it was 

ultimately taxpayer’s responsibility to ensure that Niles Nissan was in compliance with the Sales and 

Use Tax Law.  As for taxpayer’s argument that Mr. Frank was a responsible person, it appears that 

taxpayer relies primarily on the fact that Bank One initiated a civil action against Mr. Frank rather than 

taxpayer.  We find that Bank One initiated that civil action because Mr. and Mrs. Frank were the 

personal guarantors on the promissory note in default.  Bank One’s action is not evidence that 

Mr. Frank was a responsible person during the period at issue.  Moreover, even if the evidence proved 

that Ms. Fischer or Mr. Frank was a responsible person for Niles Nissan, that conclusion would not 

preclude a finding that taxpayer was also a responsible person.  We find that taxpayer was a 

responsible person during the time the taxes became due. 

 With respect to the willfulness requirement, willfulness means that the failure was the result of 

an intentional, conscious, and voluntary course of action.  This failure may be willful even if it was not 

done with a bad purpose or evil motive.  A person is regarded as having willfully failed to pay taxes, or 

cause them to be paid, where he or she had knowledge that the taxes were not being paid (or lacked 
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knowledge in reckless disregard of his or her duty to know) and had the authority to pay taxes or cause 

them to be paid, but failed to do so. 

 Taxpayer was aware that Niles Nissan included sales tax reimbursement in its retail sales.  He 

had a duty to know whether the tax liabilities were being timely paid and, if he lacked such knowledge, 

it was the result of a reckless disregard of his duty to know.  The evidence supports a finding that Niles 

Nissan had funds from which to pay the taxes since it did pay for other business expenses during the 

relevant period of $3,082,405, which was in excess of the amount at issue.  We find the available 

evidence does not support taxpayer’s contention that Bank One took possession of Niles Nissan’s 

business assets in September 2001, leaving Niles Nissan unable to pay its bills, including the liabilities 

at issue.  Rather, we find that taxpayer could have caused the tax liabilities at issue here to be paid, but 

he did not do so even though funds were available and taxpayer was the only person with check-

signing authority.  Thus, we find that taxpayer willfully failed to pay or to cause to be paid the subject 

taxes due, and that he is liable under section 6829 for the liabilities at issue. 

Issue 2: Whether taxpayer has established reasonable cause sufficient to relieve the late-

payment, failure-to-file, and finality penalties assessed against Niles Nissan.  We conclude that 

taxpayer has not done so. 

 There is no basis for relief of penalties under section 6829, but if penalties owed by a 

corporation and imposed on a responsible person under section 6829 are relieved as to the corporation, 

then that relief would also inure to the benefit of the person liable under section 6829.  Thus, a person 

being held liable under section 6829 for penalties imposed on a corporation may submit a statement 

under penalty of perjury requesting relief on the corporation’s behalf pursuant to Revenue and 

Taxation Code section 6592.  Although we explained these provisions and provided a form that 

taxpayer could use to request relief of the penalties on behalf of Niles Nissan, no such request has been 

submitted.  Accordingly, we have no basis upon which to consider recommending relief of the 

penalties. 

AMNESTY 

 Whether taxpayer has established reasonable cause to relieve the amnesty interest penalty 

incurred by Niles Nissan.  We conclude that taxpayer has not. 
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 An amnesty interest penalty was imposed against Niles Nissan because the corporation failed to 

apply for amnesty, or pay the tax and interest due, by March 31, 2005.  The amount of that penalty was 

$10,400.13, and it has been reduced to $5,751.34 in the recent adjustments.  Similar to the discussion 

above, we explained how taxpayer could submit a request for relief of the amnesty interest penalty on 

behalf of Niles Nissan, but taxpayer has not done so.  Accordingly, we have no basis upon which to 

consider recommending relief of the penalties. 

OTHER DEVELOPMENTS 

 None. 

 

 

Summary prepared by Deborah A. Cumins, Business Taxes Specialist III 
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	Account Number: SR JH 53-002866
	Case ID 436515
	Eureka, Humboldt County
	Type of Liability:        Responsible person liability
	Liability period: 06/12/01 – 08/31/01
	Item   Disputed Amount
	Responsible person liability        $54,325
	                        Tax                     Penalty
	As determined: $71,112.00 $26,006.03
	Adjustment – Sales and Use Tax Department  - 31,787.00 -11,006.19
	Proposed redetermination, protested $39,325.00 $14,999.84
	Redetermined tax $  39,325.00
	Interest through 5/31/10 28,362.34
	Late payment penalty (6/12/01 - 6/30/01) 1,383.50
	Failure-to-file penalty (7/1/01 - 8/31/01) 3,932.50
	Finality penalty (7/1/01 – 8/31/01) 3,932.50
	Amnesty interest penalty     5,751.34
	Total tax, interest, and penalty $82,687.18
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	Balance Due $72,953.92
	Monthly interest beginning 6/1/10 $ 172.62
	This matter was previously scheduled for Board hearing on November 18, 2009, and was rescheduled on March 24, 2010, but was postponed both times at the request of the Sales and Use Tax Department (Department) for additional investigation and review.
	UNRESOLVED ISSUES
	Issue 1: Whether taxpayer is personally liable as a responsible person for the unpaid liabilities of Niles Nissan, dba Performance Nissan (SR JH 97-788224), pursuant to Revenue and Taxation Code section 6829.  We conclude taxpayer is personally liable.
	Niles Nissan, a corporation, was a retailer of automobiles from June 12, 2001, through August 31, 2001.  According to Board records, prior to June 12, 2001, the business had operated under the same dba and at the same location as a sole proprietorship owned by Julie Pauline Fischer (SR JH 97-718176).  However, according to the Secretary of State’s records, Niles Nissan has been incorporated since May 26, 1995, although its corporate status is presently suspended.  
	According to court documents provided by taxpayer, Jack Frank originally owned 100 percent of Niles Nissan’s stock but sold all of it to Ms. Fischer on April 17, 2000, who transferred it back to Mr. Frank in May 2001.  Then, in June 2001, Mr. Frank sold 100 percent of the corporate stock to taxpayer.  During the period she owned stock, Ms. Fischer was also an officer and director of Niles Nissan.  She resigned as an officer and director on June 11, 2001, the effective date of close-out for the seller’s permit issued to her as a sole proprietor.  After Ms. Fischer resigned, taxpayer and his wife, Sonia Ford, became the corporate officers for Niles Nissan, and Ms. Fischer was employed by the business as a bookkeeper.  
	Niles Nissan filed a return for the period June 12, 2001, through June 30, 2001, but it did not timely pay the tax, and the Department applied a late-payment penalty of $1,383.50.  Niles Nissan did not file a return for the period July 1, 2001, through August 31, 2001, and the Department issued a Notice of Determination for tax of $71,112.00 and a failure-to-file penalty of $7,111.20.  Since that determination was not paid timely, the Department applied a finality penalty of $7,111.20.  Also, an amnesty interest penalty of $10,400.13 was added to the determination because Niles Nissan did not participate in the amnesty program.  Upon further review of this matter in March 2010, the Department concluded that its calculation of the amount due for the period July 1, 2001, through August 31, 2001, included sales made in June 2001 that Niles Nissan had already reported with its second quarter 2001 return.  Accordingly, by memorandum dated April 1, 2010, the Department recommends a reduction of tax and penalty from $71,112.00 and $26,006.03, respectively, to $39,325.00 and $14,999.84.
	The Department determined that Niles Nissan’s business was terminated on or about August 31, 2001, and that the business had included sales tax reimbursement in its retail sales.  These are two of the four conditions for imposing personal liability on taxpayer for the tax debts incurred by Niles Nissan, and they are undisputed.  The other two conditions, which taxpayer does dispute, are that taxpayer must have been responsible for sales tax compliance by Niles Nissan, and taxpayer must have willfully failed to pay or cause to be paid taxes due from Niles Nissan.
	The Department concluded that taxpayer was responsible for managing financial affairs of Niles Nissan, including the filing of sales and use tax returns.  The Department noted that taxpayer signed Niles Nissan’s seller’s permit application as its owner and was listed therein as an officer.  In addition, taxpayer signed Niles Nissan’s Statement by Domestic Stock Corporation dated June 11, 2001, as its president and was identified therein as its chief executive officer (CEO), chief financial officer (CFO), director, and agent for service of process.  Also, taxpayer was the only person authorized to sign checks for Niles Nissan’s corporate bank account.  The Department found that taxpayer had been willful in his failure to pay Niles Nissan’s outstanding sales and use tax liabilities because, during the period at issue, Niles Nissan’s debits and payments to various creditors, as recorded in its checking account, exceeded $3 million.
	Taxpayer contends that he was not a responsible person for Niles Nissan and that he did not willfully fail to pay the liabilities at issue.  Although taxpayer purchased 100 percent of the common stock of Niles Nissan, he contends that he had never owned a business and was predominantly a salesperson.  It was for that reason, according to taxpayer, that Ms. Fischer remained employed by Niles Nissan as its bookkeeper.  Although taxpayer concedes that he was the only authorized signatory on Niles Nissan’s bank account, he asserts that Ms. Fischer decided which bills to pay, and he had no control over the company’s books.  Taxpayer asserts that Ms. Fischer and Mr. Frank were the responsible persons for Niles Nissan, not taxpayer.  
	Taxpayer asserts that he blew the whistle to Bank One, Arizona, N.A. (Bank One), who held a promissory note issued by Niles Nissan, when he discovered that the previous owners had kept two sets of financial statements.  Taxpayer contends that, at the end of September 2001, Bank One took possession of Niles Nissan’s property, leaving taxpayer unable to pay Niles Nissan’s tax liabilities.  To support his contentions that Ms. Fischer and Mr. Frank were the responsible persons and that Bank One seized all of Niles Nissan’s assets, taxpayer has provided various documents related to legal action taken by Bank One against Mr. and Mrs. Frank regarding the defaulted promissory note.  
	At the time the taxes at issue became due, taxpayer was Niles Nissan’s president, CFO, vice-president, and treasurer.  He was the only authorized signatory on the bank account for Niles Nissan, he signed Niles Nissan’s seller’s permit application and a check issued on August 1, 2001, to the Board, and he is identified as Niles Nissan’s president, CEO, and CFO on many documents.  We find this evidence establishes that taxpayer was a person with the requisite control, supervision, responsibility, or duty to act for the corporation in sales and use tax matters when the liabilities at issue became due.  Further, a president has broad implied and actual authority to do all customary acts connected with the business, which would include the duty to ensure that the corporation was in compliance with the Sales and Use Tax Law.  
	We find that the evidence does not support taxpayer’s contention that Ms. Fischer and Mr. Frank were the persons responsible for Niles Nissan’s payment of sales and use taxes for the liability period at issue here.  Although Ms. Fischer may have decided which bills to pay, it was ultimately taxpayer’s responsibility to ensure that Niles Nissan was in compliance with the Sales and Use Tax Law.  As for taxpayer’s argument that Mr. Frank was a responsible person, it appears that taxpayer relies primarily on the fact that Bank One initiated a civil action against Mr. Frank rather than taxpayer.  We find that Bank One initiated that civil action because Mr. and Mrs. Frank were the personal guarantors on the promissory note in default.  Bank One’s action is not evidence that Mr. Frank was a responsible person during the period at issue.  Moreover, even if the evidence proved that Ms. Fischer or Mr. Frank was a responsible person for Niles Nissan, that conclusion would not preclude a finding that taxpayer was also a responsible person.  We find that taxpayer was a responsible person during the time the taxes became due.
	With respect to the willfulness requirement, willfulness means that the failure was the result of an intentional, conscious, and voluntary course of action.  This failure may be willful even if it was not done with a bad purpose or evil motive.  A person is regarded as having willfully failed to pay taxes, or cause them to be paid, where he or she had knowledge that the taxes were not being paid (or lacked knowledge in reckless disregard of his or her duty to know) and had the authority to pay taxes or cause them to be paid, but failed to do so.
	Taxpayer was aware that Niles Nissan included sales tax reimbursement in its retail sales.  He had a duty to know whether the tax liabilities were being timely paid and, if he lacked such knowledge, it was the result of a reckless disregard of his duty to know.  The evidence supports a finding that Niles Nissan had funds from which to pay the taxes since it did pay for other business expenses during the relevant period of $3,082,405, which was in excess of the amount at issue.  We find the available evidence does not support taxpayer’s contention that Bank One took possession of Niles Nissan’s business assets in September 2001, leaving Niles Nissan unable to pay its bills, including the liabilities at issue.  Rather, we find that taxpayer could have caused the tax liabilities at issue here to be paid, but he did not do so even though funds were available and taxpayer was the only person with check-signing authority.  Thus, we find that taxpayer willfully failed to pay or to cause to be paid the subject taxes due, and that he is liable under section 6829 for the liabilities at issue.
	Issue 2: Whether taxpayer has established reasonable cause sufficient to relieve the late-payment, failure-to-file, and finality penalties assessed against Niles Nissan.  We conclude that taxpayer has not done so.
	There is no basis for relief of penalties under section 6829, but if penalties owed by a corporation and imposed on a responsible person under section 6829 are relieved as to the corporation, then that relief would also inure to the benefit of the person liable under section 6829.  Thus, a person being held liable under section 6829 for penalties imposed on a corporation may submit a statement under penalty of perjury requesting relief on the corporation’s behalf pursuant to Revenue and Taxation Code section 6592.  Although we explained these provisions and provided a form that taxpayer could use to request relief of the penalties on behalf of Niles Nissan, no such request has been submitted.  Accordingly, we have no basis upon which to consider recommending relief of the penalties.
	AMNESTY
	Whether taxpayer has established reasonable cause to relieve the amnesty interest penalty incurred by Niles Nissan.  We conclude that taxpayer has not.
	An amnesty interest penalty was imposed against Niles Nissan because the corporation failed to apply for amnesty, or pay the tax and interest due, by March 31, 2005.  The amount of that penalty was $10,400.13, and it has been reduced to $5,751.34 in the recent adjustments.  Similar to the discussion above, we explained how taxpayer could submit a request for relief of the amnesty interest penalty on behalf of Niles Nissan, but taxpayer has not done so.  Accordingly, we have no basis upon which to consider recommending relief of the penalties.
	OTHER DEVELOPMENTS
	None.
	Summary prepared by Deborah A. Cumins, Business Taxes Specialist III

	This is an electronic copy of the D&R signed and dated 5/20/09
	Shellie L. Hughes
	Tax Counsel
	Board of Equalization, Appeals Division
	450 N Street – MIC:85
	PO Box 942879
	Sacramento, CA 94279-0085
	Tel:  (916) 319-9550
	Fax: (916) 324-2618
	CALIFORNIA STATE BOARD OF EQUALIZATION
	APPEALS DIVISION
	In the Matter of the Administrative Protest Under the Sales and Use Tax Law of:
	JOHN RAY JAMES FORD
	SR JH 53-002866
	)
	)
	)
	)
	)
	)
	DECISION AND RECOMMENDATION
	Case ID 436515
	Conference Date: February 4, 2008 
	Appearing for the Appeals Division: Shellie L. Hughes, Tax Counsel
	Appearing for Taxpayer (by telephone): John Ray James Ford
	Appearing for the 
	Sales and Use Tax Department (by telephone): Darren Hoffman, Tax Compliance Supervisor Alfred Buck, Business Taxes Specialist I
	Nature of Dispute: Responsible person liability 
	Liability Period: 6/12/01 – 8/31/01
	Item Amount 
	Responsible person liability $ 97,118.03
	On February 16, 2007, the Sales and Use Tax Department (Department) issued a timely Notice of Determination (NOD) to John Ray James Ford (taxpayer) for $71,112 tax, plus applicable interest, and penalties totaling $26,006.03 for the unpaid tax, penalties, and interest incurred by Niles Nissan, a California corporation dba Performance Nissan (SR JH 97-899224), for the period June 12, 2001, through August 31, 2001.   The NOD reflects the Department’s determination that taxpayer is personally liable for the unpaid liabilities of Niles Nissan because he was a responsible person within the meaning of Revenue and Taxation Code section 6829.  Niles Nissan’s unpaid liabilities at issue herein originate from a self-assessed sales and use tax return (SUTR) filed with no remittance for the period June 12, 2001, through June 30, 2001, and an NOD issued to Niles Nissan on May 9, 2002, for the period July 1, 2001, through August 31, 2001, after Niles Nissan failed to file a SUTR for this period (the NOD became final on June 9, 2002).  On January 13, 2008, taxpayer filed an untimely petition for redetermination protesting the liability, which the Department accepted as an administrative protest.  
	Issue 1 – Responsible Person Liability

	Whether taxpayer is personally liable as a responsible person for the unpaid liabilities of Niles Nissan for the period June 12, 2001, through August 31, 2001.  We conclude that he is.
	Niles Nissan was a retailer of automobiles, dba Performance Nissan under seller’s permit SR JH 97-899224 from June 12, 2001, through August 31, 2001.  According to the Board’s records, prior to June 12, 2001, the business had been operated under the same dba and at the same location as a sole proprietorship by Julie Pauline Fischer, under seller’s permit SR JH 97-718176.  However, according to the Secretary of State’s (SOS’s) records, Niles Nissan has been incorporated since May 26, 1995 (corporation number C1940676), although its corporate status is presently suspended.  According to court documents, Jack Frank originally owned 100 percent of Niles Nissan’s stock but sold all of it to Ms. Fischer on April 17, 2000.  On May 15, 2000, Mr. Frank amended the agreement to include the franchise rights because the Department of Motor Vehicles had initiated a proceeding against him to revoke his corporate license.  In May 2001, the corporate stock was transferred back to Mr. Frank from Ms. Fisher and then, in June 2001, Mr. Frank sold 100 percent of the corporate stock to taxpayer.  
	In addition to being a shareholder of Niles Nissan from May 2000 to May 2001, Ms. Fischer was also an officer and director of Niles Nissan, but, according to a document entitled “Unanimous Written Consent of Shareholder and Directors In Lieu of Annual Minutes of Niles Nissan,” Ms. Fischer tendered her resignation as an officer and director for Niles Nissan on June 11, 2001, the same effective close-out date for her seller’s permit as a sole proprietorship.  With Ms. Fischer’s resignation, taxpayer and his wife, Sonia Ford, became the new officers for Niles Nissan, although Ms. Fischer continued to be employed as its bookkeeper.    
	After the closure of Niles Nissan’s seller’s permit and its failure to pay its liabilities for the period June 12, 2001, to August 31, 2001, the Department conducted an investigation and determined that Niles Nissan’s business was terminated on or about August 31, 2001, and that, according to a questionnaire completed by taxpayer, Niles Nissan included or added tax reimbursement on its retail sales of tangible personal property.  Also, the Department found that taxpayer was a person responsible for managing the financial affairs of Niles Nissan, including the filing of returns.  The Department 
	found, among other things, that:  1) taxpayer signed Niles Nissan’s (undated) seller’s permit application as its owner and was listed therein as an officer (the application was filed with the Board on August 1, 2001, with an effective start date of June, 12, 2001); 2) taxpayer signed Niles Nissan’s Statement by Domestic Stock Corporation dated June 11, 2001, as its president and was identified therein as its chief executive officer (CEO), chief financial officer (CFO), director, and agent for service of process; 3) taxpayer signed Niles Nissan’s “Shareholders Annual Minutes” dated June 11, 2001, as its president and was listed therein as president/CFO and vice-president/treasurer; 4) taxpayer was listed as an owner on a Certificate of Common Shares for Niles Nissan dated June 11, 2001; 5) taxpayer was identified as Niles Nissan’s CEO and agent for service of process in SOS records as of August 2, 2001; 6) taxpayer was identified as Niles Nissan’s president in the records of the Employment Development Department (EDD) effective August 1, 2001; 7) taxpayer was identified as the owner of Niles Nissan in a letter from Ms. Fischer dated June 19, 2004, addressed to the Board; and 8) taxpayer was the only person authorized to sign checks for Niles Nissan’s corporate bank account, according to a bank signature card dated June 21, 2001.  Finally, the Department found that taxpayer had been willful in his failure to pay Niles Nissan’s outstanding liabilities because, according to EDD records, Niles Nissan paid EDD $5,204.14 during the second and third quarters of 2001 (2Q01 and 3Q01) and paid wages to its employees totaling $169,758 during 2Q01.  Also, Niles Nissan’s checking account statements show that it made debits and payments totaling $3,082,405 from June to September 2001.  On the basis of the foregoing, the Department determined that taxpayer met all elements for imposing section 6829 liability and issued the NOD to him on February 16, 2007.  
	While taxpayer agrees that the business was terminated on August 31, 2001, and that sales tax reimbursement was added or included, he contends that he was not a responsible person for Niles Nissan and that he did not willfully fail to pay the liabilities at issue.  Taxpayer asserts that, sometime in 2001, Ms. Fischer and Mr. Frank approached taxpayer with an offer to sell taxpayer 100 percent of the common stock of Niles Nissan.  According to taxpayer, he decided to purchase the stock and paid for it with all of his retirement money sometime in July 2001.  Taxpayer contends that he had never owned a business and was predominantly a “sales person,” and therefore, Ms. Fischer remained employed by Niles Nissan as its bookkeeper.  Taxpayer concedes that he was the only authorized signatory on Niles Nissan’s bank account, but asserts that Ms. Fischer decided which bills to pay and handed him the checks to sign.  Taxpayer thus argues that he had no control over Niles Nissan’s books.  
	Taxpayer also contends that he discovered that the previous owners had kept two sets of financial statements, one for in-house recordkeeping and the other to present to lenders.  Taxpayer asserts that he blew the whistle to Bank One, Arizona, N.A. (Bank One), who held a promissory note issued by Niles Nissan, which had a revolving line of credit with a maximum principal limit of $2,000,000.  Taxpayer asserts that Niles Nissan’s motor vehicle inventory and personal property were pledged to Bank One to secure repayment of the note.  Taxpayer contends that at the end of September 2001, when Bank One found out about the two sets of books, the bank came to the business and took possession of all of Niles Nissan’s property, leaving taxpayer unable to pay Niles Nissan’s tax liabilities.  
	Taxpayer has provided the following documents to support his contentions that Ms. Fischer and Mr. Frank were the responsible persons for Niles Nissan, not taxpayer, and that Bank One seized all of Niles Nissan’s assets:  a “Notice of Default, Acceleration and Demand for a Cure” dated September 27, 2001, issued by an attorney for Bank One to Mr. and Mrs. Frank, which states that Niles Nissan was in default of the promissory note and that, if the Franks failed to immediately pay the unpaid principal (plus interest, late charges, and attorneys’ fees and costs), Bank One would seek an Ex Parte Writ of Possession for delivery of possession of Niles Nissan’s vehicles and personal property to the bank (exhibit 1); a court document entitled “Declaration of Paul F. Donsbach in support of Plaintiff’s Ex Parte Application for Writ of Possession” filed October 1, 2001, in a civil action filed by Bank One against Niles Nissan and Mr. and Mrs. Frank that indicates proper service was made of the ex parte application (taxpayer points out that the declaration includes a statement that the ex parte application was served on Niles Nissan “c/o North Star Auto” to the attention of Ms. Fischer) (exhibit 2); and a Proof of Service filed October 26, 2001, in the same civil action that indicates service on Niles Nissan by service on taxpayer, Niles Nissan’s agent for service of process (exhibit 3).  Taxpayer also contends that when he closed out Niles Nissan’s seller’s permit, Bank One was beside him which indicates, taxpayer argues, that Bank One had already taken control of Niles Nissan by that time.
	Revenue and Taxation Code section 6829, subdivision (a), provides that upon termination, dissolution, or abandonment of a corporate business, any officer, member, manager, partner, or other person having control or supervision of, or who was charged with the responsibility for the filing of returns or the payment of tax, or who was under a duty to act for the corporation in complying with any requirement of the Sales and Use Tax (SUT) Law, is personally liable for the corporation’s unpaid tax, interest, and penalties if the person willfully failed to pay or cause to be paid any taxes due from the corporation.  (Also see Cal. Code Regs., tit. 18, § 1702.5, subd. (a).)  Section 6829 and California Code of Regulations, title 18, section (Regulation) 1702.5, set forth the requirements for holding a responsible person personally liable for unpaid tax, interest, and penalties owed by a corporation.  The Department has the burden of proof on each element of section 6829; however, in cases such as these where all the evidence is (or should be) in the possession of others, that burden is satisfied, at least initially, by the Department’s establishing a prima facie case on each requirement.  
	Termination, Dissolution, or Abandonment of Corporate Business
	First, the corporate business must be terminated, dissolved, or abandoned.  (Rev. & Tax. Code, § 6829, subd. (a).) Termination of the corporate business includes discontinuance or cessation of the corporate business activities.  (Cal. Code Regs., tit. 18, § 1702.5, subd. (b)(3).)  In this case, there does not appear to be any dispute that the business was terminated by August 31, 2001, the effective close-out date for Niles Nissan’s seller’s permit.  Accordingly, we conclude that the business was terminated by August 31, 2001. 
	Tax Reimbursement
	Second, personal liability can be imposed only to the extent Niles Nissan included or added tax reimbursement in its sales of tangible personal property in this state or consumed tangible personal property and did not pay the tax.  (Rev. & Tax. Code, § 6829, subd. (c).)  Here, taxpayer does not dispute that Niles Nissan included tax reimbursement in the selling price of tangible personal property and, in fact, indicated the same in an officer questionnaire he completed on December 11, 2003.  Thus, we find that Niles Nissan included tax reimbursement in its sales of tangible personal property.
	Responsible Person
	Next, personal liability can be imposed only on a responsible person.  (Rev. & Tax. Code, § 6829, subd. (b).)  “Responsible person” means any officer, member, manager, employee, director, shareholder, or other person having control or supervision of, or who was charged with the responsibility for, the filing of returns or the payment of tax or who had a duty to act for corporation in complying with any provision of the SUT Law when the taxes became due.  (Cal. Code Regs., tit. 18, § 1702.5, subd. (b)(1).)  The officer, member, manager, partner, or other person shall be liable only for taxes that became due during the periods he or she had the control, supervision, responsibility, or duty to act for the corporation, plus interest and penalties on those taxes.  (Rev. & Tax. Code, § 6829, subd. (b).)
	In this case, the taxes at issue are for the period June 12, 2001, to August 31, 2001, and therefore became due on July 31, 2001 (for the period June 12, 2001, to June 30, 2001), and October 31, 2001 (for the period July 1, 2001, to August 31, 2001) (i.e., on or before the last day of the month following each quarterly reporting period).  (Rev. & Tax. Code, § 6451.)  Taxes for the period July 1, 2001, to August 31, 2001, also became due on June 9, 2002, when the NOD issued to Niles Nissan for that period became final, or due and payable.  (Rev. & Tax. Code, §§ 6561, 6565.)  Therefore, we must determine whether taxpayer was a responsible person for Niles Nissan on July 31, 2001, and October 31, 2001 (or, alternatively, on June 9, 2002).
	Niles Nissan’s Unanimous Written Consent of Shareholder and Directors In Lieu of Annual Minutes dated June 11, 2001, which was signed by taxpayer as its president, indicates that effective June 11, 2001, taxpayer and his wife, Sonia Ford, would be the only officers for Niles Nissan and that taxpayer would be Niles Nissan’s president, CFO, vice-president, and treasurer.  Thus, we believe that taxpayer was Niles Nissan’s president, CFO, vice-president, and treasurer at the time the taxes at issue became due.  Additionally, other evidence establishes that taxpayer continued to be Niles Nissan’s president through the dates the taxes at issue became due and that he was responsible for SUT matters during this time:  taxpayer signed Niles Nissan’s seller’s permit application filed on August 1, 2001, as its president and was the only officer named in the application; taxpayer signed corporate checks for Niles Nissan (including a check dated August 1, 2001, issued to the Board for $13,835 for payment of Niles Nissan’s SUTR for the period June 12, 2001, to June 30, 2001) and was, in fact, the only authorized signatory for Niles Nissan as of June 21, 2001; and taxpayer is identified as Niles Nissan’s president, CEO, and CFO on many documents, as mentioned above, about the time the taxes at issue became due (including the Statement by Domestic Stock Corporation dated June 11, 2001, and in the records of the SOS and EDD as of August 2, 2001, and August 1, 2001, respectively).  In fact, taxpayer’s signature on Niles Nissan’s seller’s permit application and on the check to the Board issued August 1, 2001, conclusively establishes that taxpayer was a person with the requisite control, supervision, responsibility, or duty to act for the corporation in SUT matters when the taxes at issue became due.  Further, a president has broad implied and actual authority to do all customary acts connected with the business.  (Commercial Sec. Co. v. Modesto Drug Co. (1919) 43 Cal.App. 162, 173.)  This would include the duty to ensure that the corporation was in compliance with the SUT Law.  For these reasons we find that taxpayer was a person responsible for ensuring Niles Nissan’s SUT compliance when the taxes at issue became due.  
	While taxpayer argues that Ms. Fischer was the person who decided which bills to pay and, therefore, was the responsible person, taxpayer, as president of Niles Nissan, had the ultimate authority to decide which bills and creditors to pay and the ultimate responsibility to ensure that Niles Nissan was in compliance with the SUT Law.  Taxpayer’s decision to delegate the day-to-day tax-related responsibilities to Ms. Fischer does not alleviate his ultimate responsibility for and duty to the corporation in complying with the SUT Law.  As for taxpayer’s argument that Mr. Frank was a responsible person for Niles Nissan (primarily, it seems, because Bank One initiated a civil action against Mr. Frank and not taxpayer), the evidence suggests that Bank One named Mr. Frank in its civil action because Mr. Frank was the person who, on behalf of Niles Nissan, entered into a Floorplan Agreement and a Promissory Note with Bank One on June 5, 2000.  (See exhibit 1.)  Additionally, Mr. and Mrs. Frank executed a Continuing Guaranty to Bank One, in which Mr. and Mrs. Frank unconditionally guaranteed that Niles Nissan would abide by the terms of the Floorplan Agreement and Promissory Note.  According to the Floorplan Agreement, when Niles Nissan sold various automobiles to third parties acquired with Bank One financing, Niles Nissan was required to remit the proceeds to Bank One.  When Niles Nissan failed to do so, it became in default under the terms of the agreement.  Bank One filed suit against the Franks, because when Niles Nissan could not abide by the terms of the agreement, the Franks, as personal guarantors of the Floorplan Agreement and Promissory Note, were required to pay the amount due.  Thus, Bank One did not initiate a civil action against Mr. Frank because he was a responsible person for Niles Nissan when the taxes at issue became due, but because Mr. Frank guaranteed the Floorplan Agreement and Promissory Note on June 5, 2000.
	Moreover, even if the evidence proved that Ms. Fischer and/or Mr. Frank was a responsible person for Niles Nissan, more than one person may be held liable under section 6829 for the same primary corporate liability, so long as the requirements for imposing such liability on each person are satisfied.  In other words, there is no requirement that there be a single responsible person for responsible person liability to be imposed, or that the Department proceed against all persons who may meet the definition of a responsible person.  The issue here is whether taxpayer was a responsible person during the time when the taxes became due.  We find that he was.
	Willful Failure to Pay
	Finally, personal liability can be imposed on a responsible person only if that person willfully failed to pay or to cause to be paid taxes due from the corporation.  (Rev. & Tax. Code, § 6829, subds. (a), (b).)  For these purposes, “willfully fails to pay or to cause to be paid” means that the failure was the result of an intentional, conscious, and voluntary course of action.  (Rev. & Tax. Code, § 6829, subd. (d).)  This failure may be willful even if it was not done with a bad purpose or evil motive.  (Cal. Code Regs., tit. 18, § 1702.5, subd. (b)(2).)  A person is regarded as having willfully failed to pay taxes, or cause them to be paid, where he or she had knowledge that the taxes were not being paid (or lacked knowledge in reckless disregard of his or her duty to know) and had the authority to pay taxes or cause them to be paid, but failed to do so.  The determination of willfulness is a finding of fact.
	As president of Niles Nissan, taxpayer had a duty to know whether Niles Nissan’s tax liabilities were being timely paid and, if he lacked such knowledge, he lacked such knowledge only as a result of a reckless disregard of his duty to know.  In this regard, we find it telling that taxpayer does not deny that he knew Niles Nissan made taxable retail sales in 2Q01 and 3Q01 and, therefore, taxes were owed to the Board for these quarters.  Additionally, since taxpayer was the only authorized signatory on Niles Nissan’s bank account, and taxpayer signed only one check for payment of taxes for the period June 12, 2001, through June 30, 2001, taxpayer was aware that 3Q01 taxes had not been paid.  Thus, the facts indicate that taxpayer was aware of the tax liability. 
	The evidence also supports a finding that Niles Nissan had funds from which to pay the taxes when they became due but that taxpayer chose to pay other debts instead.  EDD records show that Niles Nissan paid wages of $169,758 during 2Q01 and paid EDD $5,204.14 for 2Q01 and 3Q01.  Also, taxpayer, as the only authorized signatory on Niles Nissan’s checking account, authorized debits and payments from the account totaling $3,082,405 from June to September 2001 (we recognize that $13,835 may have gone to pay the taxes due for the period June 12, 2001, to June 30, 2001, which were received by the Board on August 1, 2001).  Thus, based on the payment of wages and the purchases and other debits made by taxpayer, we find that taxpayer chose to pay other creditors, rather than timely pay the taxes for the period June 12, 2001, to August 31, 2001.  
	While taxpayer contends that Bank One took possession of Niles Nissan’s business assets in September 2001, leaving Niles Nissan unable to pay its bills, including the liabilities at issue herein, the taxes for June 12, 2001, to June 30, 2001, became due July 31, 2001, before Bank One’s alleged takeover.  As for the taxes due for the period July 1, 2001, to August 31, 2001, according to the court documents provided, Bank One did not even give Niles Nissan notice of the default until September 27, 2001 (exhibit 1), and did not serve Niles Nissan with notice of the ex parte writ of application and hearing until October 1, 2001 (exhibit 3).  Taxpayer has presented no evidence as to when the hearing on the ex parte writ of application occurred, when the court approved Bank One’s alleged takeover of Niles Nissan’s assets, or when Bank One actually seized Niles Nissan’s assets.  Although taxpayer contends that Bank One was present with him when he closed out Niles Nissan’s seller’s permit and that Bank One’s presence indicated it had seized Niles Nissan’s assets by that time, we note that petitioner did not close out the permit until December 21, 2001, almost two months after the taxes at issue became due.  Thus, the evidence does not support taxpayer’s claim that he was unable to pay the taxes at issue because Bank One seized Niles Nissan’s assets.  
	Finally, the evidence is clear that taxpayer had the authority to sign checks on behalf of Niles Nissan, given that he signed a check for $13,835 issued to the Board on August 1, 2001; the signature card from National Bank of the Redwoods identifies taxpayer as Niles Nissan’s sole authorized signatory, and taxpayer admitted such at the appeals conference.  We thus find that taxpayer had the ability to write checks on behalf of Niles Nissan to pay the taxes at issue when they became due and that funds were available for the payment of those taxes when they became due, but that taxpayer elected to pay Niles Nissan’s other creditors instead.  While taxpayer argues that Ms. Fischer, as Niles Nissan’s bookkeeper, made the decision to pay other creditors instead of the Board, and that taxpayer did not have a concept of what was owed to whom, as noted earlier, taxpayer signed a check for the payment of tax for the period June 12, 2001, through June 30, 2001, and was aware that Niles Nissan was making taxable sales each month.  As the only person signing checks, taxpayer was aware or should have been aware that the tax liability for 3Q01 remained unpaid.  Further, being Niles Nissan’s president, taxpayer had the authority to direct his bookkeeper as to which liabilities to pay, including the tax liabilities due to the Board, but taxpayer failed to do so. 
	 For all the foregoing reasons, we find that taxpayer is personally liable as a responsible person within the meaning of section 6829, subdivision (a), for Niles Nissan’s unpaid tax, interest, and penalties for the period June 12, 2001, through August 31, 2001. 
	Issue 2 – Relief of Penalties Incurred by the Corporation
	Whether taxpayer has established reasonable cause to relieve the late-payment, failure-to-file, and finality penalties incurred by Niles Nissan that have been passed through to him.  We conclude that no relief is warranted.  
	Niles Nissan incurred a 10-percent late-payment penalty of $1,383.50 for the period June 12, 2001, through June 30, 2001, when it failed to make a timely payment of the tax it reported due.  (Rev. & Tax. Code, § 6591, subd. (a).)  Also, the Department assessed a 10-percent failure-to-file penalty of $7,111.20 in the NOD issued to Niles Nissan for the period July 1, 2001, through August 31, 2001, because Niles Nissan failed to file a return for this period.  (Rev. & Tax. Code, § 6591, subd. (b).)  Finally, Niles Nissan automatically incurred a 10-percent finality penalty of $7,111.20 when it failed to pay the NOD issued to it for the period July 1, 2001, to August 31, 2001, when the NOD became final on June 9, 2002.  (Rev. & Tax. Code, §§ 6561, 6565.)  The Department included these penalties in the NOD issued to taxpayer as part of Niles Nissan’s unpaid liabilities, in accordance with Revenue and Taxation Code section 6829, subdivisions (a) and (e).  
	There is no statutory or regulatory authority for relieving penalties in section 6829 determinations (cf. Cal. Code Regs., tit. 18, § 1702, subd. (d)(2)), but section 6592, subdivision (a), provides that the foregoing penalties may be relieved if the Board finds that a person’s failure to timely file a return or pay tax was due to reasonable cause and circumstances beyond the person’s control and occurred notwithstanding the exercise of ordinary care and in the absence of willful neglect.  A person seeking relief of these penalties must submit a statement under penalty of perjury setting forth the facts on which it bases its claim for relief.  (Rev. & Tax. Code, § 6592, subd. (b).)  Thus, if reasonable cause is shown why Niles Nissan failed to timely file a return or pay tax, the penalties assessed against Niles Nissan may be relieved and taxpayer’s (derivative) liability for the penalties would also be eliminated.
	At the appeals conference, I informed taxpayer that relief from these penalties might be available if he could provide reasonable cause for Niles Nissan’s failure to timely file a return and pay tax, but that a statement under penalty of perjury is required for us to consider such relief.  I then provided taxpayer with a “Request for Relief from Penalty” form to request relief from the above penalties and gave taxpayer instructions on how to complete it.  I asked taxpayer to submit the form or otherwise request relief of the penalties by February 19, 2009 (15 days from the date of the conference), if he decided to have penalty relief considered.  To date, taxpayer has not submitted a declaration under penalty of perjury or otherwise requested relief of the penalties.  Accordingly, we have no basis upon which to recommend relief.
	Issue 3 – Amnesty Interest Penalty
	Whether taxpayer has established reasonable cause to relieve the amnesty interest penalty incurred by Niles Nissan that has been passed through to him.  We conclude that no relief is warranted.  
	A 50-percent amnesty interest penalty of $10,400.13 was imposed against Niles Nissan for the period July 1, 2001, to August 31, 2001, because the unpaid tax due for this period was eligible for amnesty, but Niles Nissan failed to apply for amnesty, or pay the tax and interest due, by March 31, 2005, as required by the amnesty program.  (Rev. & Tax. Code, §§ 7071, 7073, subd. (a), 7074, subd. (a).)  As with the other penalties, the Department included Niles Nissan’s amnesty interest penalty in the NOD issued to taxpayer as part of the unpaid liabilities of Niles Nissan, in accordance with section 6829, subdivisions (a) and (e).  
	As with the other penalties discussed above, there is no statutory or regulatory authority for relieving an amnesty interest penalty in a section 6829 determination, but section 6592, subdivision (a), provides that an amnesty interest penalty may be relieved if the Board finds that a person’s failure to apply for amnesty or pay the tax and interest due for amnesty-eligible periods by March 31, 2005, was due to reasonable cause and circumstances beyond the person’s control and occurred notwithstanding the exercise of ordinary care and in the absence of willful neglect.  A person seeking relief must submit a statement under penalty of perjury setting forth the facts on which it bases the claim for relief.  (Rev. & Tax. Code, § 6592, subd. (b).)  Thus, if reasonable cause is shown why Niles Nissan failed to apply for amnesty or pay the tax and interest due by March 31, 2005, the amnesty interest penalty assessed against Niles Nissan may be relieved and taxpayer’s (derivative) liability for the penalty would also be eliminated.
	As with the other penalties, I discussed the amnesty interest penalty with taxpayer at the appeals conference and informed him that he could request relief of this penalty by submitting a statement signed under penalty of perjury establishing reasonable cause for Niles Nissan’s failure to apply for amnesty, or pay the tax and interest due, by March 31, 2005.  As with the other penalties, I provided taxpayer with a form to request relief from the amnesty interest penalty and instructions on how to complete it.  I asked taxpayer to submit the form or otherwise request relief of the amnesty interest penalty by February 19, 2009, if he decided to have penalty relief considered.  To date, taxpayer has not submitted a statement signed under penalty of perjury or otherwise requested relief of the amnesty interest penalty.  Accordingly, we have no basis upon which to recommend relief. 
	Recommendation
	We recommend that the administrative protest be denied.
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