STATE BOARD OF EQUALIZATION

CALIFORNIA STATE BOARD OF EQUALIZATION
APPEALS DIVISION SUMMARY FOR BOARD HEARING

In the Matter of the Petition for
Redetermination and Claim for Refund

Under the Sales and Use Tax Law of:

TESTOUT CORPORATION é Account Number: SC OH 100-181165
Case ID 400769, 400658

Petitioner/Claimant 3 Pleasant Grove, Utah

Type of Business: Sales of computer disks used for Information Technology training
Audit/claim period:  01/01/03 — 12/31/05"

Item Disputed Amount

Disallowed claimed nontaxable sales  $627,341

Claimed overpayment of use tax $105,602

Tax as determined $48,882.34
Adjustment - Sales and Use Tax Department - 3,400.11
Proposed redetermination, protested $45,482.23
Proposed tax redetermination $45,482.23
Interest through 3/31/10 25,284.89
Total tax and interest $70,767.12
Monthly interest beginning 4/1/10 $ 265.31

This matter was previously scheduled for Board hearing on November 17, 2009, but was

postponed for settlement consideration.

! petitioner filed a claim for refund on May 2, 2007, requesting a refund of amounts reported on and paid with its sales and
use tax returns for the period January 1, 2003, through December 31, 2005. Since the claim was for self-reported amounts
and not for amounts paid pursuant to any determination, the limitations period of six months from the date the
determination becomes final is not applicable. Since the claim was filed more than six months after each of the alleged
overpayments, the claim is not timely under the six-month limitations period from payment The claim was filed within
three years of the due date of the returns for the period April 1, 2004, through December 31, 2005, and it is thus timely for
that period. Since it was filed more than three years after the due date of the returns for the period January 1, 2003, through
March 31, 2004, the claim is not timely for that period under the general three-year limitations period. We note that, with
respect to the Notice of Determination at issue in this appeal, petitioner had waived the limitations period pursuant to
Revenue and Taxation Code section 6488 and agreed to extend to April 30, 2007, the time for issuing the determination for
the period January 1, 2003, through December 31, 2003. A claim for refund for this period would have been timely if it
had been filed prior to the expiration of the waiver period. (Rev. & Tax. Code, § 6902, subd. (b).) However, the claim was
filed after the waiver period had expired. Thus, the claim is timely only for the period April 1, 2004, through December 31,
2005.
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UNRESOLVED ISSUE

Issue: Whether petitioner was required to collect and report use tax to the Board because it held
a Certificate of Registration—Use Tax. We conclude that it was.

Petitioner, a corporation located in Utah, manufactured and sold computer-based information
technology training products on computer storage media. Petitioner has no locations in California; it
made sales through the Internet and in response to orders received by mail or by telephone. Based on
its review of a questionnaire completed by petitioner, the Sales and Use Tax Department (Department)
informed petitioner that it needed to hold a Certificate of Registration—Use Tax and sent petitioner an
application. Petitioner’s president completed and signed the application and submitted it to the
Department. The Board issued a Certificate of Registration—Use Tax to petitioner on March 12, 2003,
effective April 1, 1999, the start date of the business.”? The Department had conducted an audit of the
period January 1, 1999, through December 31, 2002, that resulted in a deficiency assessment, but
petitioner settled that determination with the Board prior to the holding of an appeals conference. For
the current audit period, the Department examined petitioner’s recorded nontaxable sales for resale to
California customers on an actual basis and disallowed sales for resale totaling $674,239 that were not
supported by resale certificates or other documentation, such as XYZ letters.> The amount disallowed
was reduced to $627,341 in a reaudit, based on additional documentation. Petitioner does not dispute
the amount of disallowed nontaxable sales for resale.

What petitioner does dispute is its obligation to collect and remit California use tax because, it
contends, it was not a retailer engaged in business in this state during the audit period. Petitioner filed
a claim for refund on the same grounds for the $105,602 use tax it collected from its California
customers and remitted to the Board for the audit period. Petitioner asserts that it was not required to
obtain a Certificate of Registration—Use Tax because it did not maintain a business location in this

state, it had no sales representatives soliciting sales in California, and it did not engage in any activities

% The registration was closed out, effective September 30, 2008, at petitioner’s request.

® For some returns, petitioner reported gross sales and deducted claimed sales for resale (i.e., the proper method), and for
other returns, petitioner netted recorded resales from its gross sales so that its reported gross sales were actually its gross
sales net of recorded resales, without separately reporting the claimed resales. Therefore, the Department reviewed the
recorded, rather than the claimed, amounts of nontaxable sales for resale.
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that would render it a retailer engaged in business in this state pursuant to Revenue and Taxation Code
section 6203. Although it acknowledges that it held the registration during the audit period, petitioner
contends that it obtained the certificate involuntarily because “it was required to” do so by the Board.
Petitioner notes that it submitted a letter on March 5, 2003, with its application, objecting to the
Board’s position that it needed to hold a Certificate of Registration—Use Tax. Petitioner also submitted
at least three other letters in 2002 and 2003 in which it strenuously disputed the Board’s jurisdiction
over petitioner and its “concomitant obligation to collect taxes.” Further, in those letters, petitioner
denies, both prospectively and historically, that “sufficient nexus between [petitioner] and California
can be established so as to create an obligation to collect taxes.” Therefore, petitioner contends it did
not voluntarily obtain the registration, but states that it filed the application because it was concerned
that if it did not obtain a certificate and collect use tax from California customers, it might have been
required to pay any tax liability from its own resources.

Petitioner is entirely correct that, had it not obtained the registration, it would not have been
authorized to collect any California use tax from its California purchasers, and thus would have been at
risk of being held liable for any use tax it was required to collect from its California consumers and
remit to the Board. Furthermore, the Department now acknowledges there is no evidence that, during
the current audit period, petitioner was a retailer engaged in business in this state. Thus, had petitioner
not applied for the registration, or had petitioner affirmatively cancelled its registration (for periods
after that cancellation), petitioner would not have been liable for tax in connection with sales for which
it collected no tax from its customers. However, petitioner did obtain the registration, and despite its
protestations that it was not required to do so, petitioner never cancelled that registration during the
audit period. We accept that petitioner’s decision to apply for and retain the Certificate of
Registration—Use Tax was based on its business determination that it was preferable to hold the
certificate and collect and remit tax than to risk owing tax without having collected such amounts from
its customers. However, that was still petitioner’s own decision and, for these purposes, clearly a
voluntary decision. Of course, had petitioner requested cancellation of the registration and the
Department refused, then, from that point, petitioner would have been regarding as holding the

registration involuntarily. There is, however, no indication or allegation that petitioner ever requested
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cancellation of the registration, and the Department has indicated that, had petitioner done so, the
registration would have been cancelled. Since petitioner did hold the registration, and obtained and
retained it voluntarily for these purposes, it was required to collect and remit California use tax on its
sales to California consumers. Thus, we conclude that the petition should be denied.

For the same reasons, we find no basis for granting the claim for refund. Furthermore, even if
petitioner had shown a basis for granting the petition, we would still find no basis for granting the
claim. For these transactions, petitioner collected California use tax that was actually due from its
California consumers, and remitted that tax to the Board. There is no evidence (or allegation) that the
tax was overpaid since the tax was actually due and was paid by the California consumers who actually
owed the tax. Furthermore, those consumers paid the tax to a retailer who was, at that time, registered
to collect that tax and who, presumably, provided them receipts excusing them from liability to the
Board for the taxes they paid to petitioner. (Rev. & Tax. Code, 88 6202, subd. (a), 6203, subd. (a);
Cal. Code Regs., tit. 18, § 1686, subd. (a).) We find that the claim for refund must be denied.

OTHER DEVELOPMENTS

None.

Summary prepared by David H. Levine, Tax Counsel 1V
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