STATE BOARD OF EQUALIZATION
SALES AND USE TAX APPEAL
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CALIFORNIA STATE BOARD OF EQUALIZATION

APPEALS DIVISION BOARD HEARING SUMMARY
In the Matter of the Claim for Refund
Under the Sales and Use Tax Law of:

Account Number: SA B UT 084-142670

RODNEY L. ODOM, Case ID’s 807267, 865046

Claimant

e N e e e N e

Riverside, Riverside County

Type of Transaction: ~ Vehicle purchase

Transaction Date: 03/20/08
Item Disputed Amount
Vehicle purchase price $18,501
Finality penalty $144
Interest relief $438

Tax Penalty
As determined $1,435.00 $143.50
Finality penalty added 143.50
Post-D&R adjustment - 00.00 -143.50
Proposed adjusted determination $1,435.00 $143.50
Proposed tax $1,435.00
Interest 438.33*
Finality penalty 143.50
Total tax, interest, and penalty $2,016.83
Payments -1,435.00
Balance Due $ 581.83

On April 14, 2014, claimant filed a timely claim for refund of payments of $170.00, $125.42,
and $93.76 collected by levies on January 6, 2012, March 10, 2014, and March 13, 2014, respectively,
and a payment of $971.73 made on April 1, 2014 (Case ID 807267). On March 25, 2015, claimant
filed an untimely claim for refund of a payment of $74.09 made on May 30, 2014 (Case ID 865046).°

! Interest has been relieved for the periods prior to August 1, 2008, and for the period August 18, 2010, through

September 14, 2011. The interest shown here is net of the interest of $270.19 that already has been relieved.

% The claim for refund was filed timely for these payments because it was filed within three years of the dates of levy. (See
Rev. & Tax. Code, § 6902.3.)

® A claim for refund would have been timely for the May 30, 2014, payment only if filed within six months from the date of
that payment, by November 30, 2014. (See Rev. & Tax. Code, 86902, subd., (a.).) Thus, the claim filed on March 25,
2015, is not timely, and, if claimant were to prevail in this matter, his payment of $74.09 would not be eligible for refund.
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UNRESOLVED ISSUES

Issue 1: Whether a reduction is warranted to the amount of use tax due on claimant’s purchase
of a vehicle. We conclude that no reduction is warranted.

Claimant held a seller’s permit (SR AA 100-075826) to operate a used car dealership from
August 2002 through September 2007. On May 12, 2007, claimant purchased the subject vehicle for
resale for $26,500. On March 19, 2008, claimant signed the vehicle’s Certificate of Title, and on
March 20, 2008, filed an Application for Transfer by New Owner with the California Department of
Motor Vehicles (DMV), registering the vehicle in his own name and reporting a vehicle purchase price
of $7,999. On April 2, 2010, the Business Tax and Fee Department (Department), formerly the Sales
and Use Tax Department, obtained a Vehicle Source Information Report from DMV, which shows that
claimant purchased the vehicle for $26,500, but remitted use tax based on a reported purchase price of
$7,999. Based on the report, the Department concluded that claimant owes use tax on the difference
between the actual vehicle purchase price and the reported purchase price, and issued a Notice of
Determination for tax on the unreported purchase price of $18,501 ($26,500 - $7,999).

Claimant concedes that his use of the vehicle is subject to tax, but contends that the use tax due
should be measured by a value of $7,999 at the time he registered it. According to claimant, the
vehicle had substantially declined in value from the time he purchased it until he registered it, and also
claims that he purchased the vehicle as a Mercedes CL600, when the vehicle actually was a Mercedes
CL500. Alternatively, claimant states that he resold the vehicle shortly after purchasing it, but was
forced to return the vehicle to his inventory when the funds he received from the sale of the vehicle did
not clear, and claims that he later sold the vehicle to himself for $7,999 because he was unable to sell it
to anyone else prior to the termination of the business. Lastly, claimant contends that at the time he
registered the vehicle, he was not a licensed vehicle dealer, and as a result, no additional tax is due
because California Code of Regulations, Title 18, section (Regulation) 1669.5, subdivision (a)(D)(8),

applies only to licensed vehicle dealers.*

* Regulation 1669.5, subdivision (a)(D)(8), requires a licensed vehicle dealer to pay use tax measured by the purchase price
of the vehicle, upon registering a vehicle purchased for resale in other than the name of the dealership.
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We note that Regulation 1669, subdivision (a), expressly states that, without exception, a
purchaser must include in the measure of tax the full purchase price of property withdrawn from resale
inventory for personal use. Therefore, regardless of the vehicle’s fair market value at the time of
registration, we find that the use tax due was measured by the price claimant paid for the vehicle.
According to claimant, he sold the vehicle, but was forced to return the vehicle to his inventory, and
then he resold the vehicle to himself for $7,999. We note that the vehicle’s Certificate of Title shows
no intervening transfers of title between claimant’s purchase of the vehicle for resale and his
registration of the vehicle for personal use, which indicates that claimant did not sell the vehicle to a
customer as he alleges. In the absence of documentary evidence showing that claimant sold the
vehicle to a customer, we conclude that the vehicle was not used, other than for demonstration and
display, from the time claimant purchased the vehicle until he withdrew it from his resale inventory.
With respect to claimant’s contention that he sold the vehicle to himself for $7,999, we note that a sale
denotes a change of ownership, and since claimant already owned the vehicle through his business,
claimant could not have sold the vehicle to himself. Lastly, we agree with claimant that Regulation
1669.5 is not applicable in this instance because claimant was not a licensed vehicle dealer at the time
he withdrew the vehicle from resale inventory for personal use. However, based on our finding that
claimant owes use tax pursuant to section 6244, subdivision (a), and Regulation 1669, rather than
Regulation 1669.5, we conclude that, when claimant withdrew the vehicle from his resale inventory for
personal use, he owed use tax measured by the price he paid for the vehicle. We note that it is
undisputed that claimant purchased the vehicle for $26,500, and remitted use tax based on a reported
price of $7,999, and we find that use tax was properly assessed on the difference of $18,501.

Issue 2: Whether relief of the finality penalty is warranted. We find that no relief is warranted.

A 10-percent penalty of $143.50 was added to claimant’s liability because claimant failed to
pay the tax before the liability became final. In a statement signed under penalty of perjury requesting
relief of the finality penalty, claimant states that he disputes the determination because the determined

tax was not applicable under Regulation 1669.5. Claimant also asserts that he asked to speak to a
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supervisor but was not afforded an opportunity to do so for three years.> Lastly, claimant argues that
the Notice of Determination (NOD) was not mailed to his current address of record, and he did not
receive it.

We find that claimant’s contentions that he disputes the NOD because tax is not due under
Regulation 1669.5, and that he was not afforded an opportunity to speak to a supervisor do not explain
why he was unable to timely pay the determined tax or to timely file a petition for redetermination.
We note that claimant currently holds a seller’s permit, which was effective beginning February 1,
2011, and that his mailing address on that permit is the same as the address to which the NOD was
mailed. Further, claimant confirmed by email dated September 16, 2015, that the current address of
record was his residence. Thus, we find that the NOD was mailed to claimant’s current address of
record, which was also his residence. Since there is no evidence that claimant did not receive the
NOD, or was otherwise precluded from either timely paying the determined tax or filing a petition, we
conclude that relief of the finality penalty is not warranted.

Issue 3: Whether relief of interest is warranted for the periods August 1, 2008, through
August 17, 2010, and September 15, 2011, through May 30, 2014. We find that additional relief of
interest is not warranted.

In a statement signed under penalty of perjury, claimant requests relief from accrued interest of
$708.52, which represents the total amount that accrued from May 12, 2007, through May 30, 2014.
In his statement, claimant contends that he is entitled to relief of interest because he does not owe the
tax, and because his appeal was not handled in a timely manner.

The Department recommended that interest be relieved for the period August 18, 2010, through
September 14, 2011, due to an inadvertent lapse in communication with claimant during this time
period, and also recommended that all of the interest that had accrued prior to August 1, 2008, be

deleted based on its concession that the tax was due in April 2008, and that interest should not begin to

®> The Board’s records indicate that, on September 14, 2011, the Department contacted claimant and informed him that he
owed use tax based on the vehicle purchase price of $26,500. Claimant asked to speak to a supervisor, and the next day, on
September 15, 2011, a Department supervisor called claimant and left a message. Thus, we reject claimant’s assertion that
he was not afforded an opportunity to speak with a supervisor for three years.
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accrue until the last day of the month following the quarterly period for which the tax was due. We
concurred with the Department’s recommendation, and interest of $270.19 was relieved, such that the
amount of accrued interest that remains was reduced to $438.33 ($708.52 - $270.19).

As discussed above, we reject claimant’s assertion that the determined tax was not due.
Regarding claimant’s argument that his appeal was not handled in a timely manner, we note that
claimant paid all but $74.09 of the tax on April 1, 2014, prior to filing his claim for refund on April 14,
2014, and paid the tax balance of $74.09 on May 30, 2014. While we reject claimant’s contention that
his appeal was not handled in a timely manner, we find that only $0.37 of interest accrued after
claimant had filed the claim for refund, and conclude that no delay in handling the appeal could have
resulted in additional accrual of interest.

In considering whether there was any unreasonable delay during the period August 1, 2008,
when interest began to accrue, and August 17, 2010, we note that the Department received the Vehicle
Source Information Report from DMV on April 2, 2010, and issued the NOD to claimant on May 6,
2010. We find that one month for the Department to review and process the information obtained from
DMV before issuing the NOD is reasonable, and conclude that there was no unreasonable delay in
issuing the NOD. Since claimant first contacted the Department on August 18, 2010, to dispute the
liability, we find that any delay from May 6, 2010, to August 17, 2010, was attributable solely to
claimant. As noted above, interest has been relieved for the period August 18, 2010, through
September 14, 2011. On September 14, 2011, the Department contacted claimant and discussed his
liability. Claimant asked to speak to a supervisor, and a supervisor called claimant and left him a
message the next day. On October 11, 2011, claimant again contacted the Department, and the
Department advised claimant of his appeal rights and sent him a form for filing a claim for refund.
Claimant did not contact the Department again until November 22, 2013, when he stated that he
believed the liability had been deleted. Since claimant failed to pay the liability based on his erroneous
and unfounded belief that his liability had been deleted, we find that any delay during this period was
attributable solely to claimant. During the period November 22, 2013, through May 30, 2014, the date
claimant paid the liability in full, the Department maintained constant contact with claimant and spoke

with him 13 times in order to explain the basis for its assessment, claimant’s appeal rights, and request
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payment of the liability. Accordingly, we find that there was no unreasonable delay on the part of the
Department, and conclude that no additional relief of interest is warranted.
RESOLVED ISSUE

The Department imposed a negligence penalty because claimant failed to report the full
purchase price of the vehicle to DMV upon registration. Claimant contends that he was not negligent
because he was proactive in attempting to resolve the disputed liability. We found that claimant’s
mistaken belief that the applicable tax should be measured by the alleged fair market value of the
vehicle at the time of registration was likely the result of a lack of knowledge or misunderstanding of
the Sales and Use Tax Law, and recommended that the negligence penalty be deleted.

In addition to recommending that interest be relieved for the period August 18, 2010, through
September 14, 2011, due to an inadvertent lapse in communication during that period, the Department
recommended that the Collection Cost Recovery Fee of $550 be relieved, and we concurred.

OTHER MATTERS

None.

Summary prepared by Lisa Burke, Business Taxes Specialist I11
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