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QUESTION: Whether appellant has shown that respondent’s proposed assessment was barred

by the statute of limitations.

HEARING SUMMARY

This appeal involves an amount in controversy that is $500,000 or more and thus is covered by

Revenue and Taxation Code (R&TC) section 40. Please see Staff Comments below for details.

! This oral hearing was originally scheduled on the June 24-26, 2014 Board meeting calendar but was postponed and
rescheduled on this calendar at respondent’s request.
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Background

Appellant, Unified Precious Metals, Inc. (appellant), is a California corporation that
elected subchapter S corporation status for federal and state tax purposes on March 10, 1989. Appellant
is in the business of buying and selling currency and collectibles. Alan Van Vliet and his wife
Kathryn Van Vliet each own a 50 percent interest in appellant and Alan is appellant’s president and
chief executive officer in charge of appellant’s marketing and business development activities.

(Resp. Op. Br., p. 1; Appeal Letter, p. 2.)

Appellant filed a timely federal tax return for tax year 2000 and reported a flow-through
loss from Elysion Limited (Elysion) in the amount of $17,136,607 which was adjusted to $14,094,254.
Appellant also filed a timely California return on or about September 15, 2001, for tax year 2000
reporting taxable net income of $84,986 and tax of $1,275. Appellant applied payments totaling
$108,860 and reported an overpayment of $107,585. Appellant requested that $1,300 of the
overpayment be applied as the first estimated tax payment for tax year 2001 and requested a refund of
the remaining amount of $106,285 which respondent issued. (Resp. Op. Br., p. 2; Appeal Letter, p. 3.)

The Internal Revenue Service (IRS) and respondent subsequently determined that
appellant was involved in a listed transaction as described in Notice 2007-57 (Loss Importation
Transaction) and both the IRS and respondent commenced audits of appellant’s returns for tax year
2000. The transaction was determined to be an abusive tax shelter which created an artificial loss used
to offset income from appellant’s business in 2000. A federal audit report dated October 7, 2009, made
adjustments to appellant’s income including the disallowance of losses from Elysion (classified as “loss
importation - Elysion”) in the amount of $17,136,607. On February 8, 2010, the Van Vliets agreed to
an assessment of additional tax based on the adjustments and the IRS concluded the audits of appellant
and the Van Vliets on April 26, 2010. Appellant’s Business Master File (BMF) and the Van Vliets’
Individual Master File (IMF) indicate the examinations were closed on April 26, 2010. (Resp. Op. Br.,
p. 3; Exhibits F and G.)

By letter dated March 10, 2011, respondent notified appellant of an examination of
appellant’s 2000 and 2001 tax year returns and that respondent had received of a copy of the Federal

Revenue Agent’s Report from the audit of appellant’s 2000 and 2001 federal returns. The letter
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requested a complete copy of appellant’s 2000 Form 100S and 2000 Federal Form 1120S by April 11,
2011. Appellant did not notify respondent of the federal adjustments to its total income and did not file
an amended California return reflecting the federal adjustments. Respondent concluded the audit of
appellant’s 2000 tax year and issued a Notice of Proposed Assessment (NPA) dated May 24, 2012, that
proposed additional tax and imposed penalties. Appellant filed a timely protest arguing that the statute
of limitations barred the assessment of additional tax. On October 11, 2012, respondent issued a Notice
of Action (NOA) affirming the NPA from which appellant filed this timely appeal.? (Resp. Op. Br.,

pp. 3-4.)

Question: Whether appellant has shown that respondent’s proposed assessment was barred by the

statute of limitations.

Contentions

Appellant’s Contentions

Appellant states that its representative received an Audit Issue Presentation Sheet
(AIPS-1) on June 10, 2005, proposing adjustments to appellant’s 2000 corporate return and to the
Van Vliets’ 2000 personal return. About the same time, appellant states that its representative received
notice from the IRS of an examination of appellant and the Van Vliets for the 2000 taxable year.
Appellant further states that its representative and respondent discussed and agreed that respondent
would not make any changes to appellant’s or the Van Vliets’ 2000 returns until the conclusion of the
IRS examination and would withdraw the AIPS-1. Appellant notes that respondent did not request an
extension of the statute of limitations. (Appeal Letter, p. 2.)

Appellant states that the IRS issued an Appeals Audit Statement for appellant and the
Van Vliets for taxable years 2000 and 2001, which list “informational notations” on appellant’s 2000
and 2001 federal returns and also resulted in additional federal tax liability for the Van Vliets.
Appellant states that on February 8, 2010, the IRS and the Van Vliets finalized a Form 870-AD, Offer
to Waive Restrictions on Assessment and Collection of Tax Deficiency and to Accept Overassessment,

for the 2000 and 2001 tax years. However, according to appellant, no Form 870-AD was issued to or

2 Respondent states that it learned of appellant’s final federal determination for the 2000 tax year on December 29, 2012,
when the Van Vliets reported the revised federal adjustments to appellant as it related to their personal income tax return.
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signed on behalf of appellant but the IRS notified appellant by letter that “the agreement . . . has been
approved” and processing would be completed. Appellant further states that on April 26, 2010, the IRS
made informational notations on appellant’s 2000 federal return but the IRS made no assessment and
closed the examination. Appellant states that the IRS assessment against the VVan Vliets and the
informational notations were reported to respondent on December 29, 2010. Finally, appellant states
that respondent issued another AIPS on July 13, 2011 (AIPS-2), determining a state income tax liability
for appellant for tax year 2000. (Appeal Letter, pp. 2-3.)

Appellant asserts that California law provides a four-year statute of limitations pursuant
to R&TC section 19057, subdivision (a), and, therefore, respondent’s authority to make a proposed
assessment expired on September 15, 2005, four years after the 2000 return was filed. Appellant
maintains that respondent did not request or receive from appellant an agreement to extend the statute
of limitations even though the AIPS-1 was issued and respondent agreed to suspend its activity until the
resolution of the IRS examination. Appellant further maintains that respondent is barred by R&TC
section 19057, subdivision (a) unless an applicable exception applies. (Appeal Letter, p. 3.)

Appellant disputes respondent’s following assertions that (1) the final federal
determination date was April 26, 2010, (2) that respondent was notified after the six-month period from
the final federal determination date pursuant to R&TC section 18622, (3) that the IRS’s actions
constituted a reportable change or correction to appellant’s return as shown by the issuance of the IRS
Form 4605-A and federal information Business Account Transcript (TDS) and (4) that the statute of
limitations for assessment expires on December 29, 2014, pursuant to R&TC section 19060,
subdivision (b). Appellant argues that there was no final federal determination under R&TC section
18622 and neither the Form 4605-A nor the TDS is recognized as a final federal determination
document. As a result, appellant contends there was no reportable change or correction to its 2000
return and the statute of limitations period pursuant to R&TC section 19060 is inapplicable. (Appeal
Letter, p. 4.)

Appellant points to the language of R&TC section 18622, subdivision (d), providing that
“the date of each final federal determination shall be the date on which each adjustment or resolution

.. . Is assessed pursuant to Section 6203 of the Internal Revenue Code.” Appellant also quotes IRC
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section 6203 which provides, in part, that “[t]he assessment shall be made by recording the liability of
the taxpayer in the office of the Secretary . . .”. Appellant maintains that the IRS did not make an
assessment and, thus, no liability was recorded and no federal Form 870-AD was issued against
appellant. Because there was no assessment made pursuant to IRC section 6203, appellant contends that
there was no final federal determination made within the meaning of R&TC section 18622,
subdivision (d). Consequently, appellant contends that there was no reportable change or correction to
appellant’s 2000 federal return for purposes of R&TC section 18622, subdivision (a), and the extension
period under R&TC section 19060, subdivision (b), is not applicable. (Appeal Letter, pp. 4-5.)
Appellant argues that the requirement that a final federal determination may only follow
a federal assessment is supported by Ordlock v. Franchise Tax Board (2006) 38 Cal.4th 897, in which
the California Supreme Court held that an alternative limitations period, which may extend the
four-year limitations period for issuing a notice of deficiency assessment, exists when “the IRS
intervenes and finally determines that the taxpayer’s federal taxable income and tax liability are greater
than reported on his or her federal return . . .”. Appellant further argues that the Board “clarified the
timing of the final federal determination” in the Appeal of Don L. and Marilu Eddlemon, 95-SBE-015,
decided by this Board on December 12, 1995 (Eddlemon),® by holding that “the date of the assessment
of the deficiency is the final federal determination date . . .” and by concluding that the statute of
limitations started running on “the date the IRS assessed the additional federal tax . . .”. Appellant notes
as significant that the Board found that the execution of a Form 870-P, but not a Form 870-AD,
constituted a final federal determination but appellant did not receive either form. Finally, appellant
quotes the Appeal of LSI Logic Corporation & Subsidiaries, Case ID No. 402104, adopted on
January 21, 2009,* in which the Board held “the date of the final federal determination is the date that
the adjusted liability of the taxpayer is recorded, not the date of either Form 870 or Form 906.”
Appellant concludes that there was no final federal determination because the IRS never made an

assessment and, thus, the extended statute of limitations pursuant to R&TC section 19060, subdivision

® Board of Equalization cases are generally available for viewing on the Board’s website (www.boe.ca.gov).
* This is a summary decision “which is not intended to set precedent.” (Cal. Code Regs., tit.18, § 5511, subd. (z).)
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(a), was not applicable. (Appeal Letter, pp. 5-7.)

Appellant takes issue with respondent’s argument that the assessment was timely under
“the new 12-year abusive tax avoidance transaction [statute of limitations]” pursuant to R&TC section
19755, subdivision (a)(2). Appellant asserts that subdivision (a)(2) is inapplicable because the AIPS-2
was dated July 13, 2011, and the 12-year statute of limitations was effective only for notices mailed on
or after August 1, 2011. (Appeal Letter, p. 7.)

In a reply brief dated April 12, 2013, appellant notes that respondent states that
appellant’s “initial foreign currency investment” that led to the audits was a “listed transaction” as
described in the IRS Notice 2007-57. However, appellant asserts that the investment transaction
occurred in 2000, seven years prior to the effective date of the Notice, and, thus, was not a listed
transaction at the time it was entered into. Appellant contends that “whatever negative connotations”
may be drawn from respondent’s characterization as a listed transaction are not relevant in view of the
fact that respondent failed to issue the NPA within the limitations period. Appellant argues that
respondent, in its opening brief, misunderstands appellant’s position that there was no final federal
determination as defined in R&TC section 18622, subdivision (d), IRC section 6203 and case law. For
that reason, appellant maintains that it had no duty to report federal changes to respondent. (App. Reply
Br., p. 2)

Respondent’s Contentions

Respondent disputes appellant’s contention that R&TC section 19060 is inapplicable
because appellant was not required by R&TC section 18622, subdivision (a), to report a federal change
or correction to respondent. Respondent notes that R&TC section 18622 was amended in 1999 to
provide that “[i]f any item required to be shown on a federal tax return . . . is changed or corrected by
the [IRS]” the taxpayer is required to report each change or correction “within six months after the date
of each final federal determination.” Respondent states that the amendment was effective for federal
determinations that became final on or after January 1, 2000, and asserts that appellant, as an
S corporation, was required to report the federal changes which increased its total income and ordinary
income. (Resp. Op. Br., pp. 4-5.)

Respondent states that R&TC section 19060, subdivision (b) provides that if a final
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federal determination is not reported within six months of the determination date, an NPA is timely if it
is mailed within four years from the date that respondent is notified of the final federal determination.
Respondent asserts that the IRS made changes to appellant’s 2000 federal return and that federal
determination was final on April 26, 2010, as shown on appellant’s BMF. Respondent explains that,
even though the federal audit resulted in an increase in appellant’s income to $23,219,652, there was no
additional federal assessment because an S corporation, such as appellant, is not subject to federal
income tax. However, respondent states that an S corporation is subject to a 1.5 percent tax under
California law and, thus, additional state tax on the increased income is due. (Resp. Op. Br., pp. 5-6.)

Respondent maintains that appellant does not dispute that the date of the final federal
determination was April 26, 2010, or that the IRS change resulted in an increase of appellant’s taxable
income which flowed through to its shareholders, the Van Vliets. However, according to respondent,
appellant argues that it was not required to notify respondent of the federal changes because there was
no assessment of additional federal tax. Because respondent asserts that it learned of the final federal
determination on December 29, 2010, more than six months after the final federal determination date of
April 26, 2010, respondent contends that pursuant to R&TC section 19060, subdivision (b), the
limitations period for issuing an NPA expires on December 29, 2014. Respondent adds that under
R&TC section 18622, subdivision (a), appellant is required either to concede the accuracy of the federal
determination or to prove that it was erroneous. Respondent states that appellant has not challenged and
the IRS has not revised or revoked that determination. (Resp. Op. Br., pp. 6-7.)

Respondent states that under R&TC section 19755, subdivision (a)(2), for notices
mailed on or after August 1, 2011, respondent is required to mail an NPA within 12 years from the date
the return was filed if the deficiency is related to an abusive tax avoidance transaction (ATAT).
Respondent further states that subdivision (b) of R&TC section 19775 provides that subdivision (a)(2)
applies to any return filed on or after January 1, 2000, that has not been closed by the statute of
limitations, res judicata, or otherwise as of August 1, 2011. Finally, respondent notes that R&TC
section 19777, subdivision (b)(3), defines a “Listed Transaction” as an ATAT. (Resp. Op. Br., p. 7.)

Respondent asserts that appellant participated in a listed transaction as described in IRS

Notice 2007-57 and reported flow-through losses from Elysion Limited for the principal purpose of tax
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avoidance and that appellant does not dispute the federal and state adjustments resulted from
participation in an ATAT. Respondent states that appellant erroneously argues that the 12-year
limitations period does not apply because respondent mailed a notice on July 13, 2011, prior to the
August 1, 2011, effective date of the amendment to R&TC section 19755. Respondent contends that the
document dated July 13, 2011, is the AIPS-2 whereas the NPA, which is the proper notice for purposes
of R&TC section 19755, was mailed on May 24, 2012, and, therefore, was timely under subdivisions
(a)(2) and (b) so as to trigger the 12-year statute of limitations. (Resp. Op. Br., pp. 7-8.)

Additional Briefing Request

By letter dated September 5, 2013, the Appeals Division requested additional briefing
related to the applicable legal authority and the arguments made by the parties and parties’ replies are
set forth below.

Appellant’s Additional Brief

Appellant attaches as an exhibit its reply to the AIPS-2 in which appellant makes
substantially the same argument regarding the inapplicability of R&TC section 19060 as it makes in the
prior briefing. With respect to statutory interpretation, appellant states the judicial principle that the
plain meaning of statutory language is conclusive and argues that the language of R&TC section 18622
unambiguously defines a final federal determination by reference to IRC section 6203 which provides
that a final federal determination only follows a federal assessment. In view of this unambiguous
language, appellant contends that R&TC section 18622 must be interpreted and applied without resort
to its legislative history. Appellant also argues that California Code of Regulations, title 18, section
19059, subdivision (e), which defines a final determination, does not apply because appellant is not
subject to federal income tax and thus has no federal tax liability. Appellant concludes that the
four year statute of limitations under R&TC section 19057, subdivision (a), is applicable and that the
limitations period expired on September 15, 2005, four years after appellant’s 2000 return was filed.
Appellant also asserts that based on the Board’s holding in Eddlemon a formal settlement agreement or
closing agreement would constitute a final federal determination for an S corporation. (App. Add’l Br.,
pp. 1-3)

1
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Respondent’s Additional Brief

Respondent asserts that the 12-year statute of limitations under R&TC section 19755
was applicable at the time the NPA was issued because the statute of limitations for issuing an NPA
was still open under R&TC section 19060. However, even if the Board holds that R&TC section 19755
was not applicable, respondent contends that the NPA was timely within the limitations period pursuant
to R&TC sections 18622 and 19060. With respect to appellant’s argument that the transaction occurred
prior to IRS Notice 2007-57, respondent states that appellant’s assertion that it had no knowledge of
whether it was considered a sham transaction until 2007 is not related to the issue on appeal - the
applicable statute of limitations. Nonetheless, respondent argues that appellant’s assertion is “specious”
because at least as early as 2004, when the IRS and respondent commenced audits of the purchase of
the controlling interest in Elysion in 2000, appellant was on notice that the validity of the transaction
was in question. Respondent notes that the U.S. Tax Court defined a listed transaction as one that is the
same as or substantially similar to a type of transaction that the IRS determined to be a tax avoidance
transaction and has identified it as a listed transaction. Respondent further notes that a consequence of a
listed transaction is the creation of artificial losses used to offset other income. Based on the reported
substantial loss in 2000 which was in excess of the initial capital investment, respondent concludes that
appellant should have been aware that these foreign transactions were creating artificial losses and had
no economic substance or business purpose other than tax avoidance. (Resp. Add’l Br., pp. 2-3.)

Respondent contends that appellant’s reading of Ordlock and Eddlemon produces an
absurd result in that whenever the IRS audits a pass through entity and determines additional taxable
income, respondent would never be able to impose the California tax on that additional income because
there is no federal income tax imposed on such an entity. Respondent notes that under R&TC section
18622, a taxpayer is required to report changes in “any item required to be shown on a federal tax
return . . .” whereas prior to the amendments to that section enacted in 1999, a taxpayer was required to
report only changes in “gross income or deductions for any year . . .”. Respondent also asserts that prior
to the 1999 amendments, both corporate and individual taxpayers were required to report federal
changes only if those changes increased the amount of tax payable at the state level whereas after the

amendments corporations are required to report all federal changes regardless of whether they increase
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the state tax. (Resp. Add’l Br., pp. 3-4.)

Respondent attaches copies of versions of its Publication 1008 from 2000, 2006, 2007
and 2013 and states that as early as January of 2000 respondent published the 1999 amendments and
explained that corporations were required to report any federal changes or corrections to gross income
or deductions. Respondent also contends that R&TC section 18622 does not provide, contrary to
appellant’s position, that additional federal tax must be due to trigger the reporting requirement.
Respondent concludes that appellant considered the federal audit to be final on April 26, 2010, when
respondent assessed additional tax on the pass-through income to the Van Vliets based upon the final
federal determination of the audit of appellant’s 2000 tax year. (Resp. Add’1 Br., p. 4.)

Applicable Law

Statute of Limitations

R&TC section 19057, subdivision (a), provides generally that every NPA shall be
mailed to the taxpayer within four years after the return was filed. An exception to the general
limitations period exists for proposed deficiency assessments based on federal adjustments as set forth
in R&TC sections 19059 and 19060, and those alternative statutes of limitations depend on when or
whether the federal adjustments are reported to respondent.

R&TC section 18622, subdivision (a), provides, in pertinent part, that:

If any item required to be shown on a federal tax return, including any gross income,
deduction, penalty, credit, or tax for any year of any taxpayer is changed or corrected by
the Commissioner of Internal Revenue or other officer of the United States or other
competent authority, . . . that taxpayer shall report each change or correction, . . . within
six months after the date of each final federal determination of the change or correction
or renegotiation, or as required by the Franchise Tax Board, and shall concede the
accuracy of the determination or state wherein it is erroneous.

R&TC section 18622, subdivision (d), provides that “the date of each final federal determination shall
be the date on which each adjustment or resolution resulting from an [IRS] examination is assessed
pursuant to Section 6203 of the [IRC].” IRC section 6203 provides that “[t]he assessment shall be made
by recording the liability of the taxpayer in the office of the Secretary in accordance with rules or

regulations prescribed by the Secretary.”

R&TC section 19059, subdivision (a), provides a two-year statute of limitations for
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respondent to issue a deficiency when a taxpayer or the IRS reports federal changes to respondent, as
required by R&TC section 18622, within six months of the final federal determination. R&TC section
19060, subdivision (b), provides in pertinent part that, if a taxpayer or the IRS reports federal changes
or corrections to respondent after the six-month period from the date of the final federal determination,
respondent may issue an NPA to the taxpayer within four years from the date of notification. Finally,
R&TC section 19060, subdivision (a), provides in pertinent part that, if a taxpayer fails to report
changes or fails to file an amended return as required by R&TC section 18622, a notice of deficiency
may be mailed to the taxpayer at any time.

In Ordlock, supra, the California Supreme Court held that, when respondent issues a
deficiency assessment notice based on a change or correction made by the IRS, the specific statute of
limitations in R&TC section 19059 and 19060 apply, rather than the general statute of limitations in
R&TC section 19057. Thus, the Court concluded that where taxpayers failed to report to respondent a
final federal determination that resulted in an increase of their California tax liability, R&TC section
19060, subdivision (a) authorized respondent to issue a deficiency assessment notice at any time to the
taxpayers. (Ordlock, supra at 910.) In Eddlemon, supra, the Board concluded that, where a Form
870-AD has been executed mutually by the IRS and the taxpayer, the date the deficiency is assessed by
the IRS is the final federal determination date.

The R&TC also prescribes a statute of limitations for filing a claim for refund based on a
federal adjustment. Under the general statute of limitations provided by R&TC section 19306, a refund
claim is timely if made within: (1) four years from the date the return was timely filed or four years
from the last day prescribed for filing the return (determined without regard to any extension of time
for filing the return); or (2) one year from the date of the payment sought to be refunded. However,
R&TC section 19311, subdivision (a)(1), provides, in relevant part, that “[i]f a change or correction is
made or allowed” by the IRS “a claim for credit or refund resulting from the adjustment may be filed
by the taxpayer within two years from the date of the final federal determination (as defined in Section
18622), or within the period provided in Section 19306 . . . , whichever period expires later.”

Under R&TC section 19755, subdivision (a)(2), if respondent makes a proposed

deficiency assessment related to an abusive tax avoidance transaction and the NPA is mailed on or after
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August 1, 2011, the limitations period for issuing such an NPA is “12 years after the return was filed, or
within the period otherwise provided in Article 3 (commencing with Section 19031) of Chapter 4 of
this part, whichever expires later.” Subdivision (b) of that section also provides that subdivision (a)(2)
“shall apply to taxable years that have not been closed by a statute of limitations, res judicata, or
otherwise, as of August 1, 2011.”

Statutory Construction

In construing a statute, a court must ascertain the intent of the Legislature so as to
effectuate the purpose of the law. To determine legislative intent, a court will first examine the words of
the statute and if there is no ambiguity in the language of the statute, “then the Legislature is presumed
to have meant what it said, and the plain meaning of the language governs.” (People v. Coronado
(1995) 12 Cal.4th 145, 151.) Thus, a court will generally only engage in judicial construction when
statutory language is uncertain and ambiguous and there is no doubt or uncertainty of the legislative
intent. (See, e.g., Solberg v. Superior Court (1977) 19 Cal.3d 182, 199.)

However, ambiguity is not always a necessary condition precedent to statutory
construction, and the otherwise unambiguous literal meaning of the words of a statute may be
disregarded to avoid absurd results or to give effect to manifest purposes that, in light of the statute’s
legislative history, appear from its provisions considered as a whole. (County of Sacramento v.
Hickman (1967) 66 Cal.2d 841, 849, fn. 6.) In addition, statutory language that appears unambiguous
on its face may be shown to have a latent ambiguity. (Noel v. River Hills Wilsons, Inc. (2003)

113 Cal.App.4th 1363.) A latent ambiguity exists where the language is clear and intelligible and
suggests only one meaning, but some extrinsic evidence creates a necessity for interpretation or a
choice among two or more possible meanings. (Mosk v. Superior Court (1979) 25 Cal.3d 474, 495,
fn. 18.)

STAFF COMMENTS

It appears to staff that the Board need not rule on whether the 12-year statute of
limitations under R&TC section 19755, subdivision (a)(2), applies. Pursuant to subdivision (b) of
R&TC section 19755, subdivision (a)(2) of R&TC section 19755 only applies to tax years that remain
open as of August 1, 2011. Here, appellant’s 2000 tax year was open as of August 1, 2011, only if the
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extended statute of limitations under R&TC section 19060 applies, and if R&TC section 19060 applies,
the NPA was timely issued regardless of whether appellant’s transaction was an abusive tax avoidance
transaction under the 12-year statute of limitations provided by R&TC section 19755, subdivision
(@)(2). Therefore, the relevant inquiry is whether the extended statute of limitations provided by R&TC
section 19060 is applicable.

R&TC section 19060 provides an extended statute of limitations where there is a
“change or correction” by the IRS or an amended tax return is required to be filed by R&TC section
18622. R&TC section 18622, subdivision (a), provides that “if any item required to be shown on a
federal tax return, including any gross income, deduction, penalty, credit, or tax . . . is changed or
corrected by the [IRS] . . ., that taxpayer shall report each change or correction . . . within six months
after the date of each final federal determination . . . [emphasis added]” R&TC section 18622,
subdivision (d), defines the date of a final federal determination as the date on which each IRS
adjustment or resolution is “assessed pursuant to Section 6203 of the Internal Revenue Code.” IRC
section 6203 provides in part that an assessment “shall be made by recording the liability of the
taxpayer . ..”

It appears that under appellant’s interpretation the relevant provisions only require the
reporting of a federal adjustment when the adjustment results in an increase in federal tax liability.
However, R&TC section 18622, subdivision (d), does not refer to an “increase” in tax liability, and
R&TC section 18622, subdivision (a), expressly requires the reporting of changes in “any item” shown
on the federal return including any change to “gross income” among other items. A federal
determination could adjust the amount of gross income, deductions or carry-over items, with
ramifications for state tax purposes, even if it does not result in an increase in federal tax. Here, because
appellant is an S corporation and S corporations are not generally subject to tax at the federal level, the
federal determination which increased appellant’s gross income did not increase the federal tax liability
of appellant. However, the additional income determined by the IRS did increase appellant’s state tax
liability, and staff questions whether the relevant provisions can be read as narrowly as appellant
suggests.

Such an interpretation apparently conflicts with R&TC section 19060 which does not
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provide for an exception to the prescribed limitations period for issuing a notice of proposed deficiency
assessment to certain taxpayers, such as an S corporation. Moreover, this narrow interpretation of a
change or correction appears inconsistent with R&TC section 19311, which provides an extended
statute of limitations for taxpayers to file refund claims based on a federal adjustment and also
references a final federal determination under R&TC section 18622. If the extension of the statute of
limitations under R&TC section 19311 required that the federal determination impose additional
federal tax, a taxpayer who received a final federal determination in its favor would not benefit from
the extended statute of limitations for a refund claim as provided by R&TC section 19311. It seems
unlikely that the Legislature could have intended such a result, which would grant additional time to
file a refund claim for taxpayers who received an adverse federal determination, but would deny
additional time to file a refund claim for taxpayers who received a favorable federal determination. Any
ambiguity in the language of the relevant provisions should be resolved with consideration of related
provisions and the overall purpose of the relevant provisions. At the hearing, the parties should be
prepared to discuss and present any relevant evidence with respect to whether appellant’s interpretation
of a final federal determination can be reconciled with the language, purpose and intent of R&TC
sections 19060 and 19311.

Staff notes that a Board Member inquiry for additional information from respondent was
sent to the parties on January 2, 2015, and the response will be distributed separately concurrent with
the distribution of this hearing summary.

Pursuant to California Code of Regulations, title 18, section 5523.6, if either party
wishes to provide additional evidence, they should provide any additional documentation or exhibits to
this Board’s Board Proceedings Division at least 14 days prior to the oral hearing.’

Section 40 Matter

As noted above, this matter is subject to Revenue and Taxation Code section 40.
Therefore, within 120 days from the date the Board’s vote to decide the appeal becomes final, a written

opinion (i.e., Summary Decision or Formal Opinion) must be published on the Board’s website.

® Exhibits should be sent to: Khaaliq Abd’Allah, Appeals Analyst, Board Proceedings Division, State Board of Equalization,
P.O. Box 942879 MIC: 80, Sacramento, California, 94279-0080.
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(Cal. Code Regs., tit. 18, § 5552, subds. (b), (f).) The Board’s vote to decide the appeal will become
final 30 days following the date of the Board’s vote, except when a petition for rehearing is filed within
that period.® (Cal. Code Regs., tit. 18, § 5460, subd. (a).)

Following the conclusion of this hearing, if the Board votes to decide the appeal, but
does not specify whether a Summary Decision or a Formal Opinion should be prepared, staff will
expeditiously prepare a nonprecedential Summary Decision and submit it to the Board for
consideration at a subsequent meeting. (Cal. Code Regs., tit. 18, § 5551, subd. (b)(2).) Unless the Board
directs otherwise, the proposed Summary Decision would not be confidential pending its consideration
by the Board (Cal. Code Regs., tit. 18 8 5551, subd. (b)(5)); accordingly, it would be posted on the
Public Agenda Notice for the meeting at which the Board will consider and vote on the Summary
Decision.

A taxpayer may request that the Board hold in abeyance its vote to decide the appeal so
the taxpayer may review the Board’s written opinion prior to the expiration of the 30-day period for the
filing of a petition for rehearing. If the vote is held in abeyance, the proposed Summary Decision will
be confidential until it is adopted by the Board. (Cal. Code Regs., tit. 18, 8§ 5551, subd. (b)(5).) Any
request that the Board’s vote be held in abeyance should be made in writing to the Board Proceedings
Division prior to the hearing or as part of oral argument at the hearing. Any such request would then be
considered by the Board during its deliberations on the appeal.

I
I
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® If a petition for rehearing is filed, the Board’s decision will not become final, and no written opinion under Section 40 will
be considered until after the petition for rehearing is decided.
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