STATE BOARD OF EQUALIZATION
SALES AND USE TAX APPEAL
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CALIFORNIA STATE BOARD OF EQUALIZATION
APPEALS DIVISION BOARD HEARING SUMMARY

In the Matter of the Petition for Redetermination
Under the Sales and Use Tax Law of:

ROBERT GAGE LESNETT REVOCABLE TRUST ase ID 625811

Petitioner

)
)
; Account Number SB G UT 84-155173
) C
)
g Novato, Marin County

Type of Transaction: Purchase of a vessel

Date of Transaction: 04/21/10

Item Disputed Amount

Purchase of vessel $82,000

Tax as determined $10,239.00
Post-D&R adjustment - 2,244.00
Proposed tax redetermination, protested $ 7,995.00
Interest through 09/30/14 1,559.20
Total tax and interest $ 9,5654.20
Monthly interest beginning 10/01/14 $ 39.98

UNRESOLVED ISSUES

Issue 1: Whether petitioner owes use tax on its purchase and subsequent use of the vessel. We
find that it does.

Petitioner purchased the vessel in Richmond, California on April 21, 2010, from a seller who
was not registered with the Board as a seller of vessels. On May 7, 2010, petitioner paid to enter a
rally, an annual event, in which approximately 200 boats would sail to Mexico. The vessel remained
in a slip at the Richmond Yacht Club until August 2010. Petitioner has provided invoices for repairs
dated August 19, 2010, September 11, 2010, September 24, 2010, and September 30, 2010. On
October 5, 2010, petitioner returned the vessel to a slip at the Richmond Yacht Club, where petitioner
continued to make repairs. On October 7, 2010, the vessel left for San Diego to enter the
aforementioned rally, captained by Robert Lesnett (petitioner’s trustee), with two friends who acted as
crew. The vessel developed motor problems, and it was anchored at Santa Catalina Island for three

days; it arrived in San Diego October 15, 2010, and remained in San Diego through October 25, 2010.
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On October 25, 2010, petitioner departed San Diego for Mexico as part of the rally. The vessel was
then moored in and around Puerto Vallarta, Mexico until petitioner sold the vessel in November 2011.

The Sales and Use Tax Department (Department) sent petitioner a Combined State and Local
Consumer Use Tax Return for Vessel. Petitioner filed the return, which was received by the
Department on April 14, 2011, claiming that its purchase of the vessel was exempt from tax because
petitioner intended to use the vessel only outside of California. On April 28, 2011, petitioner
completed, signed, and mailed an amended return, claiming that the purchase was exempt from tax
because it qualified for an “other” exemption, which petitioner did not specify.

Since the sale of the vessel occurred in California, and the vessel was used or stored in
California for approximately six months following the date of purchase, the Department concluded that
the purchase was subject to use tax. Accordingly, the Department issued the Notice of Determination
(NOD) in dispute. The amount of tax determined in the NOD is based on an estimated purchase price
of $105,000. After the appeals conference, petitioner provided a bill of sale to show that the purchase
price was $82,000, and the amount of determined tax has been adjusted accordingly.

Petitioner contends that use tax is not applicable because petitioner intended to use the vessel in
Mexico. Petitioner states that the object of participating in the aforementioned rally was to reposition
the vessel to Puerto Vallarta, Mexico, where petitioner’s trustee intended to enjoy the vessel with
family and friends. In essence, petitioner argues that it did not use the vessel between the date it
purchased the vessel (April 21, 2010) and the date it entered Mexico (October 25, 2010).

It is undisputed that petitioner purchased the vessel in California and that the vessel did not
leave California from April 21, 2010, until October 25, 2010. We find that petitioner’s use of the
vessel in California constitutes storage, use, or other consumption in this state that is subject to use tax.
(Rev. & Tax. Code, §§ 6008, 6201.)" Also, we find no further adjustment is warranted to the
determined tax.

Issue 2: Whether petitioner’s failure to report and pay the tax was the result of its reliance on

erroneous written advice from the Board. We find that it was not.
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Petitioner’s trustee states that he contacted a Board employee in the San Francisco District
Office prior to purchasing the vessel to ask how to effectuate the transaction without owing California
use tax. The trustee alleges that the Board employee told him petitioner would not owe use tax on the
purchase as long as it removed the vessel from California within 90 days following the date of
purchase. Revenue and Taxation Code section 6596 provides that a person may be relieved of sales or
use tax, as well as related interest and penalties, if his or her failure to pay the tax was the result of
reliance on erroneous written advice from the Board. However, there is no statutory provision for
relief based on reliance on alleged incorrect oral advice. Since there is no evidence or argument that
petitioner received any written advice from the Board, we find relief is not warranted.

OTHER MATTERS

None.

Summary prepared by Deborah A. Cumins, Business Taxes Specialist I11

! Although repair does not constitute a taxable use under certain circumstances, those exclusions are applicable only when a
vessel is brought into California after a purchase outside this State, which is not the case here.
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