STATE BOARD OF EQUALIZATION
SALES AND USE TAX APPEAL
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CALIFORNIA STATE BOARD OF EQUALIZATION
APPEALS DIVISION BOARD HEARING SUMMARY

In the Matter of the Petition for Redetermination )
Under the Sales and Use Tax Law of: )
dba Luke’s Grill y CaselD 571124
)
Petitioner San Leandro, Alameda County
Type of Business: Restaurant

Liability period: 07/01/07 — 06/30/10

Item Disputed Amount

Unreported taxable sales $204,336

Negligence penalty $ 1,89

Tax as determined and protested $18,942.27
Interest through 03/31/14 6,036.08
Negligence penalty 1,894.23
Total tax, interest, and penalty $26,872.58
Monthly interest beginning 04/01/14 $ 94.71

This matter was scheduled for Board hearing in January 2013, and again in March 2013, but
was postponed both times at petitioner’s request due to illness. It was then rescheduled for Board
hearing in May 2013, but was deferred for settlement consideration.

UNRESOLVED ISSUES

Issue 1: Whether adjustments are warranted to the amount of unreported taxable sales. We
find no adjustments are warranted.

Petitioner operated a restaurant from March 1999 through December 2011. The Sales and Use
Tax Department (Department) analyzed petitioner’s guest checks and daily credit card reports for
October 19, 2010, and calculated that approximately 88 percent of petitioner’s recorded sales for that
day were paid for with credit cards. However, since some of the guest checks were missing and the
credit card sales ratio was higher than the credit card sales ratios of 72 percent and 78 percent
computed from two observation tests in the prior audit, the Department questioned the reliability of its

test. The Department performed an observation test on December 22, 2010, from 11:00 a.m. to
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9:00 p.m., which showed that 80 percent of petitioner’s sales, including sales tax reimbursement and
gratuities, were paid for with credit cards. Results of this test also showed that voluntary gratuities
added by customers to their credit card receipts constituted 8 percent of petitioner’s total sales and
mandatory gratuities added to the sale price by petitioner constituted 3 percent of total sales. The
Department used those percentages to compute total sales of $965,548, including sales tax
reimbursement, voluntary gratuities of $76,030, and mandatory gratuities of $28,067 for the audit
period. The Department removed sales tax reimbursement and voluntary gratuities to establish audited
taxable sales $817,443, which exceeded reported taxable sales by $204,336.

Petitioner contends that the observation test date of December 22, 2010, was not representative
of the audit period because the credit card sales ratio of 80 percent for that day was lower than the
average ratio of 90 percent that petitioner claims was typical. However, petitioner has not established
that the results of the observation test are not representative of his sales throughout the audit period or
otherwise shown that his average credit card sales ratio was higher than 80 percent. We therefore
conclude that no adjustments are warranted.

Issue 2: Whether petitioner was negligent. We conclude that he was.

The Department imposed the penalty because the same types of errors were noted in the prior
audit and the amount of unreported taxable sales is substantial. Petitioner contends that the penalty is
not applicable because he reported his sales correctly.

A comparison of unreported taxable sales of $204,336 with reported taxable sales of $613,106
for the audit period shows a reporting error rate of 33 percent. The understatement results from the
same types of errors found in petitioner’s prior audit, in which a deficiency measure of $175,522 for
unreported taxable sales was established. Due to the magnitude of the reporting error rate and
petitioner’s failure to correct the errors he was making in the prior audit in order to report more
accurately, we conclude that petitioner was negligent and the penalty was properly imposed.

OTHER MATTERS

None.

Summary prepared by Lisa Burke, Business Taxes Specialist I11
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