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Grant S. Thompson, Tax Counsel IV

State Board of Equalization, Appeals Division
450 N Street, MIC: 85

PO Box 942879

Sacramento, CA 95814

Tel: (916) 205-1644

Fax: (916) 324-2618

Attorney for the Appeals Division
BOARD OF EQUALIZATION
STATE OF CALIFORNIA
In the Matter of the Appeal of: ) HEARING SUMMARY
g PERSONAL INCOME TAX APPEAL
PAULA TRUST § Case No. 759422
|

Claim for Refund
Year Amount
2007 $150,655.00
Representing the Parties:
For Appellant: Edwin P. Antolin, Silverstein and Pomerantz, LLP

Amy L. Silverstein, Silverstein and Pomerantz, LLP

For Franchise Tax Board: Sonia Woodruff, Tax Counsel 1t

QUESTION: Whether appellant Paula Trust was subject to California income tax on all of its
income as California source income, as contended by respondent Franchise Tax
Board (FTB), or, alternatively, whether appellant’s amended return correctly
apportioned 50 percent of its income to California on the basis that only one of its

two fiduciaries was a California resident.

! Respondent’s counsel was formerly known as Sonia C. Deshmukh.
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HEARING SUMMARY

Background
Paula Trust is an irrevocable trust created in 1971. During the year at issue, the trust had

two co-trustees. One of the trustees was a California resident and the other was a resident of another
state. The trust has a single beneficiary, who is a California resident. The trustees have authority to
distribute net income or principal to the beneficiary as they deem to be in his best interests. (App. Op.
Br., p. 2; Resp. Op. Br., p. 2.)

During the 2007 tax year, Paula Trust recognized a substantial amount of income as a
result of the sale of stock in Century Theatres, Inc. by a partnership in which it was a limited partner. It
also recognized income from the sale in its capacity as a shareholder in an S corporation that served as
the general partner of the partnership. (App. Op. Br., p. 3; Resp. Op. Br., p. 3.)

Appellant states that, for purposes of this appeal, it has agreed not to dispute whether all
of its income was from a California source. (App. Reply Br., p. 7, fn. 4; see Resp. Op. Br., pp. 3-4.)

On its original 2007 California income tax return, Paula Trust apportioned all of its
income to California. In 2012, appellant filed an amended tax return that apportioned only half of its
income to California on the ground that only one of its two fiduciaries resided in California.> This
amended tax return sets forth the refund claim at issue in this appeal. (App. Op. Br., pp. 2 -3;

Resp. Op. Br. p. 3.)

On August 30, 2013, appellant filed this timely appeal pursuant to Revenue and Taxation
Code (R&TC) 19331 on the basis that its refund claim should be deemed denied as respondent had not
mailed a notice of action on the refund claim within six months after the claim had been filed.

(App. Op. Br., p. 3.)
Contentions

Key Statutory and Requlatory Provisions

To assist in reviewing the contentions of the parties, the key statutory provisions and key

2 Appellant notes that its amended tax return also included other changes which, among other things, corrected its reporting
of tax-exempt interest income. (App. Op. Br., p. 3 and Exhibit D [copy of amended return].) In its briefing, respondent has
not disputed these other changes, which appear to be relatively minor.

Appeal of Paula Trust NOT TO BE CITED AS PRECEDENT - Document prepared for
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regulation are set forth below. The Applicable Law section of this Hearing Summary sets forth these
provisions again, together with relevant portions of associated regulations and case law.

R&TC Section 17742. (a) Except as otherwise provided in this chapter, the income of an
estate or trust is taxable to the estate or trust. The tax applies to the entire taxable income
of an estate, if the decedent was a resident, regardless of the residence of the fiduciary or
beneficiary, and to the entire taxable income of a trust, if the fiduciary or beneficiary
(other than a beneficiary whose interest in such trust is contingent) is a resident,
regardless of the residence of the settlor. . ..

R&TC section 17743. Where the taxability of income under this chapter depends on the
residence of the fiduciary and there are two or more fiduciaries for the trust, the income
taxable under Section 17742 shall be apportioned according to the number of fiduciaries
resident in this state pursuant to rules and regulations prescribed by the Franchise Tax
Board.

Regulation 17743. Taxability of Trust Dependent upon Residence of Fiduciary.

If there are two or more fiduciaries of a trust, and one or more are residents and one or
more are nonresidents, and all the beneficiaries are nonresidents, the trust is taxable upon
(@ all net income (less the deductions allowed under Article 1 of Chapter 9
(Section 17731 and following)) from business carried on within this State, from real or
tangible personal property located in this State, and from intangible personal property
having a business or taxable situs in this State (see Reg. 17952); and (b) that proportion
of the net income (less the deductions allowed under Article 1 of Chapter 9
(Section 17731 and following)) from all other sources which the number of fiduciaries
who are residents of this State bears to the total number of fiduciaries.

... [see Applicable Law for examples provided by the regulation]

Summary of Contentions

Appellant argues that the plain language of R&TC section 17743 requires that taxable
income be apportioned “. . . according to the number of fiduciaries resident in this state pursuant to
rules and regulations prescribed by the [FTB]. [emphasis added]” Appellant therefore argues that
California Code of Regulations, title 18, section (Regulation) 17743 is invalid to the extent that it
determines taxable income by first taxing all income from sources within the state (such as income from
a sale of California property) and only then apportions non-California source income according to the
number of fiduciaries resident in the state. Appellant contends that respondent is applying a sourcing
methodology that the Legislature removed from the statute in 1937. Appellant also contends that, in any

event, Regulation 17743 does not apply to appellant by its terms as the regulation only addresses

Appeal of Paula Trust NOT TO BE CITED AS PRECEDENT - Document prepared for
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situations where there is no California beneficiary and, here, appellant’s beneficiary is a California
resident.

Respondent argues that R&TC section 17743 is ambiguous and contends that the statute
provides a broad grant of rule-making authority by providing that taxable income will be apportioned
“, .. according to the number of fiduciaries resident in this state pursuant to rules and regulations
prescribed by the [FTB]. [emphasis added]” Respondent argues that, in light of the foregoing,
Regulation 17743 reasonably applies a sourcing methodology that is consistent with general sourcing
principles reflected throughout the Revenue and Taxation Code and has been consistently applied since
1935. Respondent contends that appellant’s interpretation of R&TC section 17743 would lead to absurd
results and potential abuse. Respondent further contends that the Legislature’s 1937 amendment did not
change the law and likely reflected a determination that the deleted sourcing language was no longer
necessary. Respondent argues that Regulation 17743 applies to appellant because the intent of the
regulation is to address situations where the residence of beneficiaries is not relevant to determining the
tax and the regulation language pre-dates a 1963 change to R&TC section 17742 that distinguishes
between contingent and noncontingent beneficiaries.

Appellant’s Opening Brief

Appellant first notes that R&TC section 17742, subdivision (a), states that the tax on a
trust applies “. . . to the entire taxable income of a trust, if the fiduciary or beneficiary (other than a
beneficiary whose interest in such trust is contingent) is a resident . . . .” Appellant argues that it cannot
be taxed on the basis of the residence of its beneficiary on the ground that its beneficiary has only a
contingent interest in trust income and principal. It therefore contends that its taxation is dependent on
the residence of its fiduciary. (App. Op. Br., p. 4.)

Appellant then notes that R&TC section 17743 applies by its terms “[w]here the
taxability . . . depends on the residence of the fiduciary” and provides that if there are two or more
fiduciaries, taxable income “shall be apportioned according to the number of fiduciaries resident in this
state pursuant to rules and regulations prescribed by the [FTB]. [appellant’s emphasis]” Appellant
argues that, under this provision, 50 percent of its income is taxable by California because it has only

two fiduciaries and only one of these fiduciaries is a California resident, citing McCulloch v. FTB (1964)
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61 Cal.2d 186, 191, footnote 5. (App. Op. Br., pp. 4-5.)

Appellant argues that Regulation 17743 does not apply for two reasons. First, appellant
contends, the regulation does not apply by its terms because the regulation states that it applies where
“all the beneficiaries are nonresidents[,]” and here the sole beneficiary is a California resident.
Appellant further notes that both examples provided by the regulation expressly specify a situation in
which all beneficiaries are nonresidents. (App. Op. Br., pp. 5-6.)

Second, appellant argues, if the FTB contends that the regulation applies even though its
beneficiary is not a nonresident, “then the provisions in Reg. 17743 relating to sourcing of income not
based on apportionment are invalid because they conflict with express statutory language of
Section 17743, the statute it purports to implement.” Appellant contends that, where taxation is based
solely on the residence of multiple fiduciaries, the plain language of R&TC section 17743 requires
apportionment based on the number and residence of fiduciaries, rather than sourcing on the basis of
presence of property in the state, etc., as the regulation provides. Citing Government Code
section 11342.2 and Nortel Networks, Inc. v. SBE (2011) 191 Cal.App.4th 1259, 1276-78 (Nortel),
appellant argues that Regulation 17743 is invalid because it conflicts with R&TC section 17743.

(App. Op. Br., pp. 6 -7.)

Appellant further contends that the legislative history of R&TC section 17743 confirms
its interpretation of the provision. Appellant notes that the predecessor to R&TC section 17743,
Section 12(b), expressly provided that the taxable income of a trust included income from sources within

the state, as follows:

The taxable income of the estate or trust shall include the following:

(1) The income from real property and tangible personal property located and from
business transacted in this State.

(2) The income from intangible property with a situs in this State.

(3) The income from real property and tangible personal property located outside this
State and the income from intangible property with a situs outside this State in the
following cases: [Where the beneficiary, the fiduciary, or the settlor are California
residents.]

I
I
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Where the taxability of income under this section depends on the residence of the
fiduciary and there are two more fiduciaries for the estate or trust, the income taxable
under this section shall be apportioned according to the number of fiduciaries resident in
this State, such apportionment being determined according to rules and regulations
prescribed by the commissioner.

... [App. Op. Br., p. 7 and exhibit E.)

Appellant further notes that Section 12 was substantially amended in 1937. Appellant
contends that the 1937 amendment “repealed the dual sourcing method” and provided for taxation
“based only on the residence of the fiduciary or beneficiary, as is the case today . .. .” In support,
appellant notes that the revised version of the statute provided in Section 12(c) that:

(c) Except as otherwise provided in subsections (d), (g) and (h) of this section, the
income of an estate or trust shall be taxable to the estate or trust. The tax shall apply to
the entire net income if . . . in the case of both estates and trusts, if the fiduciary or
beneficiary is a resident, regardless of the residence of the settlor.

Where the taxability of income under this subsection depends on the residence of
the fiduciary and there are two or more fiduciaries for the estate or trust, the income
taxable under this subsection shall be apportioned according to the number of fiduciaries
resident in this State, such apportionment being determined according to rules and
regulations prescribed by the commissioner.

... [App. Op. Br., p. 8.]

Appellant argues that, by deleting the provisions relating to California source income, the
Legislature adopted a methodology that apportioned income solely on the basis of the residence of
fiduciaries or beneficiaries. Appellant further argues that the 1937 amendment shows that the
Legislature intentionally “barred taxation based on sourcing income according to the nature of the
income earned[,]” and cites Eu v. Chacon (1976) 16 Cal.3d 465, 470 for the position that an amendment
indicates an intent to change prior law. (App. Op. Br., p. 8.)

Respondent’s Opening Brief

As background, respondent explains that, under both Federal and California law,
non-grantor trusts are taxable at the trust level on accumulated income. Respondent states that, in
general, trusts receive a deduction for income distributed to beneficiaries with the result that tax paid by
a trust will be a tax on accumulated income. (Resp. Op. Br., p. 4.)

Respondent states that, if all fiduciaries or all “non-contingent beneficiaries of a trust are

California residents, then the trust’s income will be wholly taxable in California[,]” citing R&TC
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section 17742. Respondent further explains that “[a] contingent beneficiary is one whose interest . . . is
subject to a condition precedent, such as the exercise of the sole discretion of the trustee in making trust
distributions[,]” citing FTB Technical Advice Memorandum 2006-2. Respondent contends that, here,

appellants® «

allege that the only beneficiary of the trust has a contingent interest and accordingly, that
the trust will only be taxable based on the proportion of resident and nonresident trustees.” (Resp. Op.
Br., pp. 4-5.)

Respondent contends that: “[a]lthough not explicitly stated in the relevant statutes,
California has long treated [rules taxing income based on the proportion of resident trustees as compared
to non-resident trustees] as applying only to income that is not from a California source, pursuant to
regulations issued by the [FTB] ... [,]” citing Regulation 17442 and 17743. As a result, respondent
contends, a trust is first taxable on its California source income and then next taxable on a portion of its
non-California source income that reflects the proportion of California-resident fiduciaries and
non-resident fiduciaries.” (Resp. Op. Br., p. 5.)

Respondent argues that the Board of Equalization has upheld this “longstanding rule[,]”
citing the Appeal of the First National Bank of Chicago, 60-SBE-039, decided December 13, 1960.
Respondent also argues that this treatment is “consistent with the tax treatment of all other individuals
and entities under general principles of California income taxation[,]” citing R&TC sections
17041(i)(1)(B) and 17951. (Resp. Op. Br., p.5.)

Respondent contends that the current language of R&TC sections 17742 and 17743
derive from language enacted in 1935 and amended in 1937. Respondent notes that, “[p]rior to 1937,
taxes were expressly imposed on the California source income of a trust by Section 12 .. ..”
Respondent further notes that taxes were also imposed on non-California source income if a beneficiary,
fiduciary, or settlor was a California resident. Respondent argues that then, as now, the statute provided
for the apportionment of income in cases of multiple fiduciaries or beneficiaries and further provided
that apportionment would be determined according to rules and regulations prescribed by the FTB.

(Resp. Op. Br., pp.5-6.)

® Respondent’s references to appellants (plural) are references to the trustees of the Paula Trust.
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Respondent states that its regulations interpreting Section 12 “remained the same with
regard to California source income” both before and after the 1937 amendments and continue in the
current regulations.* Respondent states that “[t]here appears to be no record of any explanation for the
Legislature’s changes to California’s taxation of trusts in 1937.” Respondent contends that “[a]ppellants
erroneously argue that, because the Legislature removed the express reference to California source
income, they must have intended to tax trusts solely on an apportionment [basis] that takes into account
only the residence of the fiduciaries.” (Resp. Op. Br., p. 6.)

Respondent first contends that appellants’ argument is incorrect because “[t]he drafters
most likely intended to remove superfluous language with regard to an issue that had become a
well-established legal principle by 1937: that states had jurisdiction to tax non-residents on income
from a source within the state, including trusts with non-resident fiduciaries[,]” citing in support a 1937
law review article by Roger John Traynor (hereinafter referred to as “the Traynor article”).> Respondent
argues that “the drafters of the 1937 amendment . . . were likely well aware of the prevailing legal theory
on trust taxation and there is no reason to conclude that they determined to depart significantly from this
reasonable and well established principle.” (Resp. Op. Br., pp. 6 —7.)

Respondent further contends that the drafters of the 1937 language “can be charged with
knowledge” of its 1935 regulations, which were similar to the current regulations in providing that trusts
with both resident and non-resident fiduciaries would first be subject to tax on all income from a
California source. Respondent concludes that, when the drafters continued to include statutory language
giving it broad powers to adopt regulations “[t]his continued grant of quasi-legislative power without an
express statement to the contrary amounts to a tacit approval by the Legislature of the existing
regulations regarding California source income.” Respondent contends that “most likely the only
change intended by the drafters of the 1937 amendment” was to provide that taxation would no longer

be taxed based on the residence of the settlor of the trust. (Resp. Op. Br., p. 7.)

* A copy of the 1935 regulations is attached to respondent’s opening brief as exhibit E, and a copy of the 1937 regulations is
attached to its brief as exhibit F.

® The article is attached as exhibit G to respondent’s opening brief. The FTB cites in particular to pages 272 and 274 of the
article.
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Respondent contends that “. . . the removal of the reference to California-source income
[by the 1937 amendments] did not alter the effect of the statute . . . .” Respondent argues that, because
both the 1935 statute and the 1937 statute referred only to income taxable “under this section” the
apportionment rule in 1935 *“appears to have been applicable to all of the income described under
Section 12, or all of the taxable income of an estate or trust.” “Accordingly,” respondent asserts, “the
removal of the references to California-source income . . . did not change the existing rule with regard to
source and apportionment as appellants claim.” Rather, respondent contends, “[i]f anything, the
removal of the description . . . of California-source income suggests that the Legislature intended to
clarify that the apportionment rule did not apply to California source income.” (Resp. Op. Br., p. 8.)

Respondent argues that it acted within its authority when, effective September 17, 1982,
it adopted the current regulation pursuant to the California Administrative Procedure Act. Respondent
further argues that the regulation was enacted pursuant to a quasi-legislative power granted by the
language of R&TC section 17743, citing Yamaha Corp. of America v. SBE (1998) 19 Cal.4th 1
(Yamaha). Citing Yamaha at pages seven and ten, respondent contends that quasi-legislative regulations
are granted substantial deference and “will bind a court “as firmly as the statutes themselves.””
Respondent further contends that a court’s review of a quasi-legislative regulation would be limited to
whether the regulation was (1) within the scope of authority conferred and (2) reasonably necessary to
effect the purpose of the statute, with the inquiry limited to whether the regulation is “arbitrary,
capricious, or without reasonable or rational basis.” (Resp. Op. Br., pp. 8-9.)

Here, respondent argues, its regulation “clearly falls within the scope of authority
conferred” by the statute. Respondent contends that R&TC section 17743 is “both broad and vague”
because it refers to, but does not define, “[w]here the taxability of the income under this chapter depends
on the residence of the fiduciary.” Also, respondent states, the statute “does not clarify the amount, type
or character of income that is to be included in its application.” Respondent states that the statute refers
to R&TC section 17742, but R&TC section 17442 does not indicate whether R&TC section 17743 was
intended to apply to all taxable income of the trust or some other portion of its income. Respondent
argues that, in light of the broadness of the language and the grant to the FTB of quasi-legislative power,

the Legislature intended for respondent to have “substantial interpretive power to effectuate the general
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policy of the law.” (Resp. Op. Br., p. 9.)

Respondent contends that the regulation is “necessary to effectuate the purpose of the
statute because the statute is ambiguous as to when and how it is likely to apply.” Respondent further
contends that “[i]t appears likely that the statute is intended to apply to income that has not already been
sourced to a particular state” and that respondent exercised its regulatory power “to tax California source
income consistent with the treatment of California-source income for all other individuals and entities.”®
(Resp. Op. Br., p. 10.)

Respondent argues that it has “consistently taxed trusts on California source income since
1935” and quotes the Appeal of Apple Computer, Inc., 2006-SBE-002 (Appeal of Apple Computer, Inc.),
decided November 20, 2006 (which itself cites Ordlock v. FTB (2006) 38 Cal.4th 897, 910) in stating
that California affords “significant weight and respect to a longstanding statutory construction — whether
in the form of a policy or a rule — by the agency charged with the enforcement of the statute.

Respondent argues that factors listed by the Appeal of Apple Computer, Inc., as weighing in favor of
deference, apply here, including agency expertise in a complex matter, the consistency of its application,
and the adoption of a formal regulation. Since its interpretation has been applied for more than 75 years,
respondent argues that “the Legislature is presumed aware of this longstanding administrative
practice[,]” again citing the Appeal of Apple Computer, Inc. (Resp. Op. Br., pp. 10 - 11.)

Respondent contends that no statute or constitutional provision confers upon the
Board of Equalization the power to invalidate a regulation adopted by the FTB. Respondent further
contends that, while the Board is authorized to interpret statutes and regulations and make a
determination based on that interpretation, California’s Administrative Procedure Act governs the
adoption, amendment, and repeal of regulations and does not authorize the Board of Equalization to
invalidate respondent’s regulation. (Resp. Op. Br., p. 11.)

Respondent argues that there is no basis for the argument that the Legislature intended to

discontinue or limit the practice of taxing California source income earned by a trust. Respondent

® As examples of the “well established treatment of California source income,” respondent cites R&TC sections
17041(i)(1)(B) and 17951, Valentino v. FTB (2001) 87 Cal.App.4th 1284, and Appeal of Lore Pick, 85-SBE-066, decided
June 25, 1985.
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reiterates its view that the Legislature “most likely” excluded language regarding California source
income as “superfluous and unnecessary, in light of recent legal developments and the prevailing
theories regarding trust taxation” at that time. (Resp. Op. Br., p. 11.)

Respondent disputes appellants’ contention that Regulation 17743 does not apply to the
Trust because the contingent beneficiary is a California resident. Respondent argues that the language
of the regulation precedes the 1963 amendment to R&TC section 17742 that excluded contingent
beneficiaries from taxation based on residency. Respondent contends that, because the regulation
language predates this statutory amendment, the regulation “describes only the situation where all the
beneficiaries are non-residents.” However, respondent argues, “[t]he purpose and intent of [the
regulatory language providing for the sourcing of income] is to include all situations where a trust is
taxable based on the residence of the fiduciaries and where the residence of the beneficiaries is not
relevant to determining the tax of the trust, such as here.” Further, respondent asserts, if a trust with
only nonresident beneficiaries is taxable on California source income, “then it follows that a trust with
contingent resident beneficiaries should also be taxable” on California source income. (Resp. Op. Br.,
p. 12.)

Respondent argues that there is no evidence to support appellants’ suggestion that the
Legislature “intended to exempt certain trusts (those with multiple fiduciaries residing in and out of
California) from tax on California source income.” Respondent contends that this suggestion “not only
contradicts general principles of California taxation, but it directly conflicts with other statutory and
regulatory provisions of the Revenue & Taxation Code, such as [R&TC] sections 17041 and 17951,
which impose tax [on California source income of nonresidents].” On this basis, respondent argues
that“[e]ven if the Regulation were somehow found inapplicable to appellants, the Trust would still be
taxable on all of its [California-source income].” (Resp. Op. Br., p. 13.)

Respondent argues that not taxing Paula Trust on its California-source income would lead
to absurd results. Respondent further contends that such an approach would conflict with the principle
that, while trust structures may be complicated, such complication should not hinder the ability of the
state to tax income that could be taxed in the absence of the trust, citing McCulloch v. FTB (1964)

61 Cal.2d 186 at page 197, footnote 9 (which in turn cites the Traynor article previously cited by

Appeal of Paula Trust NOT TO BE CITED AS PRECEDENT - Document prepared for
Board review. It does not represent the Board’s decision or opinion.
-11- Rev. 1. 9-19-14




© 00 N oo o B~ W N P

-
w N -, O

e e e O i o
o o b

STATE BOARD OF EQUALIZATION
PERSONAL INCOME TAX APPEAL
NN NN DN NN PR
~ o o B~ W N P O © 0 N

N
oo

respondent). (Resp. Op. Br., p. 13.)

Respondent argues that appellants’ approach would exempt beneficiaries from
recognizing California-source income “because the trust had already paid California income tax and
beneficiaries are not subject to an additional layer of tax upon distribution.” Respondent contends that
this result would treat a trust with contingent beneficiaries and multiple fiduciaries residing in and out of
California, such as Paula Trust, more favorably than a trust or estate with all nonresident fiduciaries and
beneficiaries, which would have even less connection to California then Paula Trust. Respondent notes
that R&TC section 17734 and Regulation 17951-1(c) both expressly provide that nonresident
beneficiaries must pay tax on trust income from a California source. Respondent also notes that
Regulation 17742, subdivision (a), provides that a trust with nonresident fiduciaries and beneficiaries
“must still pay tax on California source income.” (Resp. Op. Br., p. 14.)

Discussing the Appeal of Marilyn Monroe, 75-SBE-032, April 22, 1975, respondent
argues that the Board of Equalization has “long found that an estate of a nonresident decedent is still
taxable . . . on its California source income, even when none of the beneficiaries of the estate reside in
California.” Respondent notes that the Board, in that appeal, taxed an estate on California-source
income that would have been taxable if received by an individual. (Resp. Op. Br., pp. 14 - 15.)

Respondent contends that “. . . California taxes the California source income of all other
individuals, partners, members of an LLC, corporations and businesses.” Respondent further contends
that treating trusts with multiple fiduciaries residing in and out of California differently would result in
“substantial injustice.” Respondent argues that appellants’ interpretation would provide “ample
opportunity for abuse” by allowing trusts to avoid taxation of California source income simply by
establishing a trust with trustees residing outside of the state and including language that distributions
are subject to the discretion of the trustee. (Resp. Op. Br., p. 15.)

Appellant’s Reply Brief

Appellant argues that the R&TC section 17743 plainly and unambiguously provides that
“income taxable under Section 17742 shall be apportioned according to the number of fiduciaries in this
state.” Appellant contends that it followed the statute by apportioning one-half of its income to

California and that respondent’s Regulation 17743 conflicts with and “improperly expands” R&TC
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section 17743 by first taxing California source income and then apportioning remaining non-California
source income based on the residence of fiduciaries. (App. Reply Br., p. 2.)

Appellant argues that the FTB erroneously asserts that the Legislature “did not really
mean what it said in Section 17743.” Appellant contends that the statute is “clear and unambiguous”
and that “there is no legislative history that supports the FTB’s conflicting interpretation.” Appellant
further contends that quasi-legislative regulations “cannot expand the scope of the relevant statute and
are entitled to no deference by a court or this Board.” (App. Reply Br., pp. 2-3.)

Appellant argues that the words of the statute are the best evidence of legislative intent
and that, “when a statute is ‘clear and unambiguous there is no need for construction[,]” quoting In re
Lance W. (1987) 37 Cal.3d 873, 886 and citing Murphy v. Kenneth Cole Productions, Inc. (2007)

40 Cal.4th 1094, 1103, and other cases. Appellant contends that R&TC section 17743 is clear, stating
that “the income taxable under Section 17742 shall be apportioned according to the number of
fiduciaries resident in this state.” Appellant notes that, by its terms, R&TC section 17742 applies to “the
entire taxable income of a trust.” Thus, appellant argues, the entire taxable income of the trust,
including California source income, “is apportioned according to the number of fiduciaries resident in
the state.” (App. Reply Br., pp. 3-4.)

Appellant argues that its interpretation is confirmed by the fact that, in 1937, the
Legislature deleted language in the statute that sourced the income of trusts based on property or
business activity in the state. Appellant further argues that, by deleting the language, “the Legislature
clearly communicated its intent to change the sourcing rules that were enacted in 1935.” Appellant
provides quotes from several cases and authorities, including United States v. American Trucking
Association (1940) 310 U.S. 534, 543 and Ennabe v. Manosa (2014) 58 Cal.4th 697, 714-715 (Ennabe),
which state that the words of a statute best express legislative intent and that, when the Legislature
changes a statute, it can be presumed it intended to change the law. (App. Reply Br., pp. 4-5.)

Appellant contends that the FTB wrongly argues, on page 5 of its opening brief, that the
income referred to and apportioned in R&TC section 17743 is only non-California source income.
Appellant asserts that this argument is incorrect for two reasons. First, appellant argues, the argument is

incorrect because, quoting from the FTB’s brief, the limitation is “not explicitly stated in the relevant
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statutes.” Appellant argues that a court or a quasi-judicial body such as the Board of Equalization “may
not add to or alter [terms of a statute] to accomplish a purpose that does not appear on the face of the
statute or from its legislative history[,]”” quoting Ennabe, supra, 58 Cal.4th at 719. Here, appellant
argues, the FTB’s interpretation does not appear in the statute and, as FTB admits, there is no legislative
history, other than the 1937 amendments. Second, appellant contends, “the FTB’s interpretation would
require a separate statute authorizing taxation of trust income with contingent beneficiaries based on
income from the property or business activity in the state.” Appellant argues that “[t]here is no such
statutory authority.” (App. Reply Br., pp. 5-6.)

Appellant further contends that, even if R&TC section 17743 were ambiguous,
appellant’s statutory interpretation is correct under principles of statutory construction. First, appellant
argues that “the FTB’s interpretation must be rejected because a tax imposition statute must be strictly
construed in favor of the taxpayer and against the FTB[,]” citing Whitmore v. Brown (1929)

207 Cal. 473, 482-483 (Whitmore). Second, appellant argues that “the FTB’s interpretation must be
rejected because it would render the tax facially unconstitutional, and statutes must be construed to
preserve constitutionality[,]” citing People v. Roder (1983) 33 Cal.3d 491, 505. Appellant provides the
following quotation from Container Corp. of America v. FTB (1983) 463 U.S. 159, 164: “[u]nder both
the Due Process and the Commerce Clauses of the Constitution, a state may not, when imposing an
income-based tax, ‘tax value earned outside its borders.” [internal citation omitted]” Appellant argues
that the FTB cannot constitutionally first tax based on property and business activity in the state and
then apply a second method to the non-California source income, which, appellants contend, “has
already been identified as income outside the constitutional reach of the state.” Appellant asserts that
“[b]y definition, the income to which the FTB would apply the second apportionment method is
non-taxable, extraterritorial income.” Appellant further asserts that applying the two methods
sequentially violates the Constitution and that the Legislature could have eliminated either method “[t]o
restore the constitutionality of the original version of Section 17743 in 1937[.]” Appellant argues that
the Legislature chose to eliminate the sourcing method, “and the FTB is bound by the Legislature’s
choice.” (App. Reply Br., pp.6-7.)

Appellant further contends that Regulation 17743 is invalid to the extent it is inconsistent
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with R&TC section 17743. Appellant quotes Government Code section 11342.2, which provides that no
regulation is valid “unless consistent and not in conflict with the statute and reasonably necessary to
effectuate the purposes of the statute.” Appellant further quotes several cases and authorities to the
same effect, including Nortel, supra, 191 Cal.App.4th at 1276-78 (stating that an agency may not
promulgate a regulation that is inconsistent with the statute or alters it), and Association for

Retarded Citizens v. Department of Developmental Services (1985) 38 Cal.3d 384, 391 (Assoc. for
Retarded Citizens). (App. Reply Br., p. 8.)

Appellant argues that Regulation 17743 conflicts with R&TC section 17743 because “the
regulation applies income sourcing methods that are not present in the statute.” Appellant contends that
the statute only authorizes apportionment based on the number of fiduciaries, while Regulation 17743
“adds a second and entirely different sourcing or apportionment method” that is based on whether the
income is from business carried on in the state or property located or having a situs in the state.
Appellant further contends that Regulation 17743 “adds back the provision making taxable income from
property and business in the state, treating the 1937 amendment as though it never occurred . . . .”
Appellant argues that, while the statute grants authority to the FTB to make rules, the statutory language
only authorizes rules “related to implementing the apportionment of trust income according to the
residence of fiduciaries.” (App. Reply Br., pp. 9-10.)

Moreover, appellant contends, the relevant portions of Regulation 17743 “were not even
promulgated under the current Section 17743.” Appellant argues that the FTB “never went through the
process of interpreting the sourcing rules in current Section 17743, and drafting a regulation to carry
[out] the authority granted under Section 17743 relating to regulations.” (App. Reply Br., p. 10.)

Quoting from the FTB’s brief, appellant contends that the FTB is incorrect to argue that
the Legislature granted it “substantial interpretive power to effectuate the general policy of law.”
Appellant further contends that a grant of quasi-legislative authority does not provide authority to
promulgate a regulation that expands on the scope of a regulation, citing Colmenares v.

Braemer Country Club, Inc. (2003) 29 Cal.4th 1019, 1029. Appellant argues that a court, or, in this
case, the Board, “exercises its own independent judgment to evaluate the propriety of the regulation[,]”

citing Aguiar v. Superior Court (2009) 170 Cal.App.4th 313, 323 and Assoc. for Retarded Citizens,
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supra, 38 Cal.3d at 391. (App. Reply Br., pp. 10 - 11.)

Appellant further contends that the Board “has already considered and rejected the
argument that it lacks authority to invalidate a regulation promulgated by the FTB[,]” citing the Appeal
of Standard Oil Co. of California, 1983-SBE-068, 1983 Cal. Tax LEXIS 223, decided March 3, 1983,
and the Appeal of Save Mart Supermarkets, 2002-SBE-002, 2002 Cal. Tax LEXIS 80, decided
February 6, 2002. (App. Reply Br., p. 11.)

Appellant notes that the FTB stated it could find no legislative history or explanation for
the Legislature’s 1937 amendments to R&TC section 17743. Appellant disputes the FTB’s argument
that the sourcing rules were removed because California source income was not subject to
apportionment. Appellant argues that, if this were the case, there would have to be some other statute
authorizing the taxation of California source income *“after the provision for doing so was deleted from
Section 17743.” Appellant contends that “no such statute exists” and that the FTB is attempting to apply
a sourcing provision that was deleted. (App. Reply Br., pp. 12 - 13.)

Appellant argues that a “more compelling explanation for the 1937 amendment” is that
the 1935 version of R&TC section 17743 was unconstitutional because it applied “two sequential
methods of sourcing/apportionment . . ..” Appellant argues that the Traynor article cited by the FTB
supports this interpretation because it reports that there was “much uncertainty” with regard to
jurisdictional issues regarding the taxation of nonresidents on source income while also taxing residents
on income from activities in other states. (App. Reply Br., p. 13.)

Appellant dismisses the FTB’s argument that the drafters of the 1937 amendment “tacitly
approved” its regulation. Appellant argues that, even if the Legislature can be assumed to have
knowledge of the regulation when it enacted the 1937 amendment, “such knowledge establishes that the
Legislature disapproved of the California sourcing rules in the regulation because it deleted those rules
from the statute.” Citing Nortel, in which a regulation that had been in effect for seven years was
invalidated, appellant argues that “[e]ven a long-standing regulation is void if inconsistent with the
statute.” (App. Reply Br., pp. 14 - 15.)

Appellant disputes the FTB’s contention that appellant’s interpretation of R&TC

section 17743 would produce “absurd results.” First, appellant contests the FTB’s argument that its
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interpretation would result in beneficiaries not recognizing income from a California source. Appellant
argues that R&TC section 17745, subdivision (b), addresses this situation, and removes any potential for
a “windfall,” by providing that: “If no taxes have been paid on the current or accumulated income of the
trust because the resident beneficiary’s interest in the trust was contingent such income shall be taxable
to the beneficiary when distributed or distributable to him or her.” Appellant further argues that,
contrary to the FTB’s assertion, it is not claiming a “tax exemption” but is only arguing that the taxing
statutes should be “applied as enacted by the Legislature.” (App. Reply Br., pp. 15 -16.)

Second, appellant contests the FTB’s arguments that its beneficiaries would be treated
“more favorably” than other beneficiaries or trusts. Appellant argues that “[t]he Legislature enacted
Section 17734 to address the specific situation involving a non-resident beneficiary who receives estate
or trust income from California sources.” Appellant notes that this provision provides that income
received by a nonresident from a trust will be included in the tax calculation “only to the extent that the
income . . . is derived by the estate or trust from sources within this state.” Appellant contends that there
IS no inconsistency in treating nonresident beneficiaries differently from trusts and that this “is the
Legislature’s intended result.” (App. Reply Br., pp. 16 — 17.)

Third, appellant disputes the FTB’s argument that its position provides an opportunity for
abuse through the establishment of a trust with contingent beneficiaries and non-California resident
trustees “so that income would be apportioned based on the residence of the trustees.” Appellant notes
the FTB does not claim any abuse occurred here and contends that, even if one assumes “potential for
abuse, an administrative agency does not have the power to enforce a statute in a manner contrary to its
plain terms.” Appellant argues that this is a “policy judgment that only the Legislature can make” by
amending the statute, citing Methodist Hosp. of Sacramento v. Saylor (1971) 5 Cal.3d 685, 691, and
Carr v. Kingsbury (1931) 111 Cal.App. 165, 168. (App. Reply Br., pp. 17 —18.)

Respondent’s Reply Brief

Respondent argues that the Board cannot consider appellant’s argument that respondent’s
interpretation would render the tax unconstitutional, citing section 3.5 of Article 11 of the
California Constitution and the Appeal of Aimor Corp., 83-SBE-221, decided October 26, 1983.

Respondent contends that, even if the Board were to consider such arguments, “[i]t is well established
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that California has the right to tax trusts on California source income[,]” citing Schaffer v. Carter (1919)
252 U.S. 37 and the Traynor article. Respondent further contends that a state may tax all income,
including income from extraterritorial sources, of residents, citing Lawrence v. State Tax Commission
(1932) 286 U.S. 276 and Guaranty Trust Co. v. Virginia (1938) 305 U.S. 19. (Resp. Reply Br.,
pp.1-2)

Respondent further contends that “[t]here is no authority for appellants” argument that a
state must choose between taxing only income produced within its borders or a portion of the intangible
income of a trust with a California trustee . . . .” Respondent argues that it is incorrect to argue that
intangible income is “non-taxable extraterritorial income.” Respondent contends that “none of the
authority cited by appellants supports their argument that taxing both income earned inside
[California’s] borders, as well as a proportion of other income bearing to the number of California
resident trustees, violates Due Process and the Commerce Clause.” With regard to appellants” quotation
from Container Corp., supra, that a state may not tax value earned outside its borders, respondent argues
that appellants “conveniently ignore” the court went on to state that allocating value is an “elusive goal”
and therefore the Constitution “imposes no single formula on the States” and “the taxpayer has the
‘distinct burden of showing by clear and cogent evidence’ that [the state tax] results in extraterritorial
values being taxed.” Respondent contends that appellants have failed to meet that burden. (Resp.
Reply Br., pp. 2-3.)

Respondent reiterates that R&TC section 17743 is vague and ambiguous as, among other
things, it does not clarify how much income is to be allocated to each resident fiduciary. Respondent
argues that the statute’s “reference to ‘the income taxable under Section 17742’ appears to reference
indirectly the “entire taxable income of a trust’ reflected in Section 17742, however the language of
Section 17743 fails to specify how this income should be apportioned . . . .” Respondent further argues
that, in light of the vague statutory language, and the broad grant of rule-making authority, the FTB
acted within the scope of it authority. (Resp. Reply Br., p. 4.)

With regard to appellants’ argument that a tax imposition statute must be strictly
construed in favor of the taxpayer, respondent notes the case cited by appellants, Whitmore, supra, states

that a “statute will not be held to have imposed a tax unless it is clear and explicit.” (Whitmore, supra,
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207 Cal. at 483.) Respondent argues that the decision does not support appellants’ position because it is
uncontested “that R&TC section 17743 imposes a tax on appellants[,]” and the only issue presented “is
whether the implementation of that tax as directed by the associated regulation is correct.” (Resp. Reply
Br., p. 4.

Respondent reiterates that Regulation 17743 is consistent with R&TC section 17743.
With regard to appellants’ argument that it did not go through the process of interpreting the statute,
respondent argues that the regulation was promulgated appropriately and the fact that the language
remained similar to prior versions of the regulation “is a reflection only of the fact that the law in this
area has not changed as appellants contend.” (Resp. Reply Br., p. 5.)

Respondent disputes appellants’ contention that R&TC section 17745 (which provides
for the taxation of beneficiaries on amounts not previously taxed) eliminates any windfall. Respondent
argues that, if R&TC section 17745 was “California’s only means to tax trust income earned from a
California source for trusts with multiple trustees residing in and out of California, beneficiaries would
receive the significant benefits of tax deferral and potential income shifting to lower tax rates.” (Resp.
Reply Br., pp. 5-6.)

Respondent contends that other trusts would be treated disparately creating a “windfall”
for some trust beneficiaries and “potentially impermissible constitutional violations.” Respondent
argues that “a trust with one California resident trustee that sold California real property and
accumulated the income would have to pay California income tax on the gain from that sale in the
current year at rates applicable to trusts.” Similarly, respondent argues, “pursuant to Section 17742 and
the regulation thereunder, which is not being challenged in this appeal, a trust with only out of state
trustees and beneficiaries would also have to pay California income tax on the very same income in the
year that it was earned.” (Resp. Reply Br., p. 6.)

Appellant’s Supplemental Brief

With regard to respondent’s argument that the Board may not determine whether
respondent’s method of taxing trusts is constitutional, appellant notes that section 3.5 of Article 111 of the
California Constitution limits the power of an agency “to declare a statute unconstitutional [appellant’s

emphasis].” Appellant contends that it is not arguing that the statute is unconstitutional; instead, it is
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arguing “that the statute must be applied as written” and that respondent’s “regulation, if upheld, would
unconstitutionally tax extraterritorial trust income . . . . [appellant’s emphasis]” Appellant argues that
the cases cited by the FTB regarding California’s jurisdiction to tax are irrelevant because the issue on
appeal “is not whether California has jurisdiction to tax Appellant but how much of Appellant’s income
it may tax.” (App. Supp. Br., p. 1.)

Appellant reiterates that the language of R&TC section 17743 is not ambiguous on the
ground that the statute “plainly states” that “the income taxable under Section 17742 shall be
apportioned according to the number of fiduciaries in the state.” Appellant cites in support Lennane v.
FTB (1994) 9 Cal.4th 263, 268, noting that the court in Lennane stated “Where the statute is clear, courts
will not interpret away clear language in favor of an ambiguity that does not exist.” Appellant contends
that, even if the statute were ambiguous, “FTB would be empowered at most to address that particular
ambiguity [cited by FTB], namely what it means to apportion according to the number of fiduciaries
resident in the state[,]” rather than adding “entirely new sourcing rules.” Appellant further contends that
respondent cannot avoid the rule that tax statutes should be strictly construed by “merely conceding that
the statute imposes a tax.” (App. Supp. Br., pp. 2-3.)

Appellant argues that the FTB’s reply brief offered “no new argument or evidence” to
support the FTB’s position that Regulation 17743 is not inconsistent with the statute. With regard to
whether Regulation 17743 was properly issued, appellant argues that the FTB “does not reconcile the
fact that the 1937 Act deleted from the statute the sourcing rules relied upon by the FTB ... .”

(App. Supp. Br., p. 3.)

Appellant contends that “there is no windfall” when taxpayers “simply follow the express
terms of the statute, and . . . even if there was a windfall, only the Legislature can amend the statute to
avoid the alleged windfall.” Appellant further contends that the two windfalls identified by the FTB,
deferral of tax and a beneficiary paying lower rates than the trust would have paid, “apply to any
1
1
1
1
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complex trust’ with a California beneficiary and income from non-California sources.” Appellant
reiterates that R&TC section 17745 (regarding the taxation of beneficiaries) addresses any potential
windfall. (App. Supp. Br., p. 4.)

Appellant disputes the FTB’s assertion that similarly-situated taxpayers would be treated
differently. Appellant argues that both examples cited by the FTB do not involve similarly-situated
taxpayers. First, appellant contends that a trust with one trustee who is a California resident is not
similarly situated to appellant, “which has one California trustee and one non-California trustee.”
Appellant notes that such a trust would be taxed on all of its income pursuant to R&TC section 17742.
Second, appellant contends that a trust with no California trustees or beneficiaries is not similarly
situated to appellant. Appellant further argues that the Board should disregard respondent’s argument
that disparate treatment might create constitutional violations on the ground that the FTB did not
“explain or cite any cases to support [its] claim.” (App. Supp. Br., pp. 4-5.)

Applicable Law

General Trust Taxation Rules

In general, nongrantor trusts are subject to income tax. (See Int.Rev. Code, § 641; Rev.
& Tax. Code, 88 17731 & 17742.) As set forth below, the portion of trust income taxable in California
depends upon whether beneficiaries and/or fiduciaries reside in California and, under respondent’s
regulations, on whether the income is California source income. It should be noted that the bullet points
below summarize the state of the law as it is interpreted and reflected in the FTB’s regulations.®
« Ifall of the trust’s fiduciaries are California residents, then all trust income is taxable in
California without regard to income source or the residence of the settlor. (Rev. & Tax.
Code, 8 17742, subd. (a).)
« If all noncontingent beneficiaries are California residents, then all trust income is taxable in

California without regard to income source or the residence of the settlor. (Rev. & Tax.

" Generally, a trust may be a “simple trust” if, among other things, it requires that all income be distributed currently. A
“complex trust” is a trust that does not qualify as a simple trust. (See
http://www.irs.gov/instructions/i1041/ch02.html#d0e2658.)

& Appellant contests in this appeal whether respondent has statutory authority to impose taxation based on the source of
income, at least in certain circumstances.
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Code, § 17742, subd. (a).)

« If all fiduciaries and all noncontingent beneficiaries are not residents of California, then trust
income is taxable in California only to the extent that it is derived from a California source.
(Cal. Code Regs., tit. 18, § 17742, subd. (a).)

« If all beneficiaries are nonresidents, and some fiduciaries are California residents while
others are nonresidents, the trust is taxed on all California-source income plus a proportionate
share of non-California-source income based on the ratio of resident to nonresident
fiduciaries. (Rev. & Tax. Code, § 17743; Cal. Code Regs., tit. 18, § 17743.)

« Ifall fiduciaries are nonresidents, and some beneficiaries are California residents while
others are nonresidents, the trust is taxed on all California-source income plus a proportionate
share of non-California-source income based on the ratio of resident to nonresident
beneficiaries. (Rev. & Tax. Code, § 17744; Cal. Code Regs., tit. 18, 8§ 17744.)

« Asimilar apportionment rule applies where the trust has some California-resident
beneficiaries and some nonresident beneficiaries. (Rev. & Tax. Code, § 17744; Cal. Code
Regs., tit. 18, § 17744.)

Relevant Statutes and Requlations

The following are the key statutes and regulations discussed by the parties:

R&TC Section 17742. (a) Except as otherwise provided in this chapter, the income of an
estate or trust is taxable to the estate or trust. The tax applies to the entire taxable income
of an estate, if the decedent was a resident, regardless of the residence of the fiduciary or
beneficiary, and to the entire taxable income of a trust, if the fiduciary or beneficiary
(other than a beneficiary whose interest in such trust is contingent) is a resident,
regardless of the residence of the settlor.

(b)....
Regulation 17742. Taxability of Estates.

(@) . .. in the case of a trust, if the fiduciaries and noncontingent beneficiaries are all
nonresidents of this State, only income from real or personal property located in this State
(see Reg. 17951-3), business carried on within this State (see Reg. 17951-4), and
intangible personal property having a business or taxable situs in this State (see
Section 17952) is taxable.
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In computing the taxable income from these sources, only the gross income from these
sources is considered. From such gross income, the deductions allowed by the law are
subtracted. See Sections 17301-17303 and Section 17734. The amount remaining is
taxable income of the estate or trust to which the rates of tax specified in Section 17041

apply.

EXAMPLE. B is the executor of the estate of A, who was a nonresident of this State at
the time of death. All the beneficiaries are likewise nonresidents. During the year 1980,
the gross income of the estate from all sources amounted to $100,000, $50,000 of which
was derived from real and personal property located, and from business transacted, in this
State. The losses, depreciation, and depletion sustained with respect to the property in
California, and the taxes, licenses, expenses, bad debts, etc., properly deductible from the
California income amounted to $40,000. Thus, the income from California sources, prior
to deducting amounts distributed to beneficiaries, amounted to $10,000. Of this amount,
$6,000 was distributed to beneficiaries during the year pursuant to a partial distribution of
the estate. The remaining $4,000 is the net income of the estate, as defined in
Section 18411.

(b) A noncontingent beneficiary is one whose interest is not subject to a condition
precedent.

©...

R&TC section 17743. Where the taxability of income under this chapter depends on the
residence of the fiduciary and there are two or more fiduciaries for the trust, the income
taxable under Section 17742 shall be apportioned according to the number of fiduciaries
resident in this state pursuant to rules and regulations prescribed by the Franchise Tax
Board.

Regulation 17743. Taxability of Trust Dependent upon Residence of Fiduciary.

If there are two or more fiduciaries of a trust, and one or more are residents and one or
more are nonresidents, and all the beneficiaries are nonresidents, the trust is taxable upon
(@ all net income (less the deductions allowed under Article 1 of Chapter 9
(Section 17731 and following)) from business carried on within this State, from real or
tangible personal property located in this State, and from intangible personal property
having a business or taxable situs in this State (see Reg. 17952); and (b) that proportion
of the net income (less the deductions allowed under Article 1 of Chapter 9
(Section 17731 and following)) from all other sources which the number of fiduciaries
who are residents of this State bears to the total number of fiduciaries.

EXAMPLE (1). B, aresident, and C, a nonresident of this State, are the trustees of a trust
created by A. All the beneficiaries are nonresidents. During the year 1980, the trust
received $60,000 as rent from real and tangible personal property located in, and from
business carried on in this State, from which expenses of $10,000 were deducted,
$60,000 from real and personal property located, and business carried on, outside this
State from which expenses of $10,000 were deducted, and $50,200 income from stocks
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and bonds, none of which had a business or taxable situs in this State. None of the
income was paid or credited to the beneficiaries during the year. The $50,000 income
from real and personal property located in, and business transacted in this State is taxable.
Since there are two fiduciaries, one of which is a resident of this State, one-half of the
balance of the income of the trust is likewise taxable to the trust. Thus, the taxable
income amounts to $100,100 ($50,000 from property located in this State, plus one-half
of $100,200 which is the remainder of the trust’s income).

EXAMPLE (2). E, aresident, and F and G, nonresidents of this State, are the trustees of
a trust created by D. All of the beneficiaries are nonresidents. The corpus of the trust
consists entirely of stocks and bonds and property located outside this State. One-third of
the income taxable under Section 17742 (i.e., net income less the deductions allowed
under Article 1 of Chapter 9), which is the proportion of total income taxable which the
number of fiduciaries who are residents of this State bears to the total number of
fiduciaries, is taxable to the trust.

Statutory Interpretation

The goal of statutory construction is to determine legislative intent, and the first step in
doing so is to look to the words of the statute. (Ordlock, supra, 38 Cal.4th at pp. 909 — 910; Lennane v.
FTB, supra, 9 Cal.4th 263, 268; Lungren v. Deukmejian (1988) 45 Cal.3d 727, 737.) The words of the
statute are given their ordinary meaning but considered in the context of the relevant statutory scheme.
(Ordlock, supra, 38 Cal.4th at pp. 909-910 [citing Lungren, supra, at p. 735].) “If the statutory language
is clear and unambiguous, then we need go no further.” (Hoechst Celanese Corp. v. FTB (2001)
25 Cal.4th 508, 557 [citing Lungren, supra, at p. 735]; see also Lennane, supra, 9 Cal.4th at p. 268.) In
determining a statute’s meaning, “. . . courts should, if possible, accord meaning to every word and
phrase in a statute so as to better effectuate the Legislature’s intent.” (Ste. Marie v. Riverside County
Regional Park & Open-Space District (2009) 46 Cal.4th 282, 289 (Ste. Marie).) “As a general
proposition the courts have held that ‘the very fact that the prior act is amended demonstrates the intent
to change the pre-existing law . . . .” [citations omitted]” (Eu v. Chacon, supra, 16 Cal.3d 465, 470.)

While an agency’s construction of a statute is reviewed independently, “significant
weight” is given to long-standing agency constructions of a statute. (Hoechst Celanese Corp. v. FTB
(2001) 25 Cal.4th 508, 557 [citing Agnew v. State Bd. of Equalization (1999) 21 Cal.4th 310, 322 and
other cases]; see also Ste. Marie, supra, 46 Cal.4th at pp. 292 — 293.) In St. Marie, the California

Supreme Court explained that ““When an administrative interpretation is of long standing and has
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remained uniform, it is likely that numerous transactions have been entered into in reliance thereon, and
it could be invalidated only at the cost of major readjustments and extensive litigation.”” (St. Marie,
supra, at p. 293 [quoting Whitcomb Hotel Inc. v. Cal. Emp. Com. (1944) 24 Cal.2d 753, 757].)

In Lungren v. Deukmejian (1988) 45 Cal.3d 727, at page 737, the California
Supreme Court explained as follows:

Words used in a statute or constitutional provision should be given the meaning
they bear in ordinary use. (In re Rojas (1979) 23 Cal.3d 152, 155; [additional citation
omitted].) If the language is clear and unambiguous there is no need for construction, nor
IS it necessary to resort to indicia of the intent of the Legislature . . .. (In re Lance W.
(1985) 37 Cal.3d 873, 886; State Board of Education v. Levit (1959) 52 Cal.2d 441, 462.)

But the “plain meaning” rule does not prohibit a court from determining whether
the literal meaning of a statute comports with its purpose or whether such a construction
of one provision is consistent with other provisions of the statute. The meaning of a
statute may not be determined from a single word or sentence; the words must be
construed in context, and provisions relating to the same subject matter must be
harmonized to the extent possible. (Dyna-Med, Inc. v. Fair Employment & Housing
Com. (1987) 43 Cal.3d 1379, 1386-1387.) Literal construction should not prevail if it is
contrary to the legislative intent apparent in the statute. The intent prevails over the
letter, and the letter will, if possible, be so read as to conform to the spirit of the act.
(People v. Belton (1979) 23 Cal.3d 516, 526; [additional citation omitted].) An
interpretation that renders related provisions nugatory must be avoided (People v. Craft
(1986) 41 Cal.3d 554, 561); each sentence must be read not in isolation but in the light of
the statutory scheme (In re Catalano (1981) 29 Cal.3d 1, 10-11); and if a statute is
amenable to two alternative interpretations, the one that leads to the more reasonable
result will be followed (Metropolitan Water Dist. v. Adams (1948) 32 Cal.2d 620,
630-631).

Review of Agency Regulations

In Yamaha, supra, 19 Cal.4th at pages 10 to 13, the California Supreme Court explained
as follows:

. . . [Q]uasi-legislative rules--represents an authentic form of substantive lawmaking:
Within its jurisdiction, the agency has been delegated the Legislature’s lawmaking
power. [citations omitted] Because agencies granted such substantive rulemaking power
are truly “making law,” their quasi-legislative rules have the dignity of statutes. When a
court assesses the validity of such rules, the scope of its review is narrow. If satisfied that
the rule in question lay within the lawmaking authority delegated by the Legislature, and
that it is reasonably necessary to implement the purpose of the statute, judicial review is
at an end.
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We summarized this characteristic of quasi-legislative rules in Wallace Berrie &
Co. v. State Bd. of Equalization (1985) 40 Cal.3d 60, 65 . . .. “*[I]n reviewing the legality
of a regulation adopted pursuant to a delegation of legislative power, the judicial function
is limited to determining whether the regulation (1) is “within the scope of the authority
conferred” [citation omitted] and (2) is “reasonably necessary to effectuate the purpose of
the statute” [citation omitted].” [citation omitted] ‘These issues do not present a matter
for the independent judgment of an appellate tribunal; rather, both come to this court
freighted with [a] strong presumption of regularity . . . .” [citation omitted] Our inquiry
necessarily is confined to the question whether the classification is ‘arbitrary, capricious
or [without] reasonable or rational basis.” (Culligan, supra, 17 Cal.3d at p. 93, fn. 4
[additional citations omitted].)”

[Footnote 4] In one respect, our opinion in Wallace Berrie may overstate the level of
deference--even quasi-legislative rules are reviewed independently for consistency with
controlling law. A court does not, in other words, defer to an agency’s view when
deciding whether a regulation lies within the scope of the authority delegated by the
Legislature. The court, not the agency, has “final responsibility for the interpretation of
the law” under which the regulation was issued. (Whitcomb Hotel, Inc. v.
Cal. Emp. Com. (1944) 24 Cal.2d 753, 757; [additional citations omitted].)

STAFF COMMENTS

It appears to staff that the first issue is whether Regulation 17743 applies to appellant. If
the Board finds that the regulation does not apply to appellant, it would not need to reach the subsequent
issue of whether the application of the regulation to the facts of this appeal would exceed the statutory
authority granted by R&TC section 17743.

As background, R&TC section 17742 provides that trusts with a California beneficiary,
other than a contingent beneficiary, are subject to California income tax on their entire taxable income.
Appellant argues that R&TC section 17742 does not apply because its beneficiary is contingent. Unlike
R&TC section 17742 and Regulation 17742, Regulation 17743 does not distinguish between contingent
and noncontingent beneficiaries. Regulation 17743 states that it applies where there are multiple
fiduciaries, including both resident and nonresident fiduciaries, and “all the beneficiaries are
nonresidents.” Appellant therefore contends that, because its only beneficiary is a California resident, it
is not covered by Regulation 17743. Respondent argues that the regulation should apply on the ground
that the purpose of the regulation is to cover situations where taxation depends on the residence of the
fiduciaries (such as where all beneficiaries are nonresidents or the only California beneficiary is a

contingent beneficiary).
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As a threshold matter, staff notes that, while respondent’s argument appears to accept that
appellant’s sole beneficiary is a contingent beneficiary, respondent has not expressly confirmed whether
it agrees that appellant’s only beneficiary is contingent. For example, on pages four to five of its
opening brief, respondent states that appellant “allege[s] that the only beneficiary of the trust has a
contingent interest . . . .” At the hearing, respondent should be prepared to confirm whether it agrees
that appellant’s beneficiary is contingent and to discuss further its position that Regulation 17743 should
apply to appellant based on the purpose of the regulation.®

If the Board determines that Regulation 17743 applies to appellant, the next issue would
be whether the application of the regulation to appellant would exceed the statutory authority granted by
R&TC section 17743. Respondent will want to demonstrate that its interpretation of R&TC
section 17743 is consistent with the plain language of the statute when considered in the context of the
overall statutory scheme. As noted above, when construing statutes, courts strive to give meaning and
effect to every word in the statute. (See, e.g., Ste. Marie, supra, 46 Cal.4th at p. 289.) Respondent
should be prepared to address the purpose and effect of the phrase “according to the number of
fiduciaries resident in this state[,]” which is used in the statute in the following context: “. .. the income
taxable under Section 17742 shall be apportioned according to the number of fiduciaries resident in this
state pursuant to rules and regulations prescribed by the [FTB].” Here, appellant has one resident
fiduciary and one nonresident fiduciary, and respondent has determined that all of appellant’s income is
taxable on the ground that the income arises from a California source. Respondent should be prepared
to explain how its application of the statute to the facts here apportions taxable income “according to the
number of [resident] fiduciaries.”

Respondent should also be prepared to discuss further the 1937 amendment to a
predecessor of R&TC section 17743 (Section 12). The statute originally applied a methodology in
which all California source income was taxed and only non-California source income was apportioned
based on the residence of fiduciaries. Respondent’s original regulation followed that methodology. In

1937, the Legislature amended the statute to remove the language that provided for the taxation of

® Staff notes that, according to the Franchise Tax Board’s Technical Advice Memorandum 2006-2, “[a] resident beneficiary
whose interest in a trust is subject to the sole and absolute discretion of the trustee holds a contingent interest in the trust.”
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California source income, but respondent’s regulation continued to apply (and continues to apply) a
methodology that first taxes all California source income before then apportioning non-California source
income on the basis of the number of resident fiduciaries.'

Appellant will want to address the fact that respondent has consistently applied its
interpretation of R&TC section 17743 for more than 75 years, and staff is not aware of any cases or
authorities that have questioned the validity of respondent’s position that all California source income of
trusts is subject to tax without apportionment based on the residence of fiduciaries or beneficiaries, and
with only non-California source income apportioned based on the residence of fiduciaries or
beneficiaries. Appellant should be prepared to discuss the Appeal of Marilyn Monroe, 75-SBE-032,
April 22, 1975, and the Appeal of the First National Bank of Chicago, 60-SBE-039, decided
December 13, 1960. In the former appeal, the Board found that the estate, which was not resident in
California, was taxable on California source income.

Both parties should be prepared to discuss the relevance, if any, of the statement in
former R&TC section 12, subdivision (a), as in effect in both 1935 and after the 1937 amendments, that
“[t]he taxes imposed by this act upon individuals shall apply to, and be imposed upon, the income of
estates or of any kind of property held in trust . . . including . . . (4) income which, in the discretion of
the fiduciary[,] may be either distributed . . . or accumulated.” Does this subdivision suggest, perhaps,
that the intent of the Legislature was to tax trusts to the same extent individuals were subject to tax,
including, when applicable, tax based on source? Or, does the provision suggest, perhaps, that the
individual income tax rate shall apply to trusts, but leave the determination of what income is taxable to
subsequent subdivisions of Section 12?

Staff further requests that the parties be prepared to address the relevance, if any, of the
following in determining the Legislative intent behind the 1937 amendments and the current statutory
regime:

I

10 Staff notes that the Preface to the 1938 amended regulations, written by the Franchise Tax Commissioner (the predecessor
to the FTB), describes the Legislature’s 1937 amendments to the statute’s trust provisions as “minor.” (See App. Op. Br.,
exhibit H, p. 2.) Thus, it appears the Commissioner considered the 1937 statutory amendments to the trust provisions prior to
promulgating the 1938 amended regulations, which retained a source-based taxation rule for trusts.
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e Both the 1935 version of the Personal Income Tax Act and the 1937 version state that “[t]he
net income of the estate or trust shall be computed in the same manner and on the same basis
as in the case of an individual, except that . . . .”** IRC section 641, subsection (b), states that
“[t]he taxable income of an estate or trust shall be computed in the same manner as in the
case of an individual, except as otherwise provided in this part.”** Both the 1935 version and
the 1937 version further state, in part, that net income is determined by taking deductions
from gross income, and that gross income of nonresidents includes only California-source
income, with gross income from sources within and without the state “allocated and
apportioned under rules and regulations to be prescribed by the commissioner.”** Similarly,
under R&TC sections 17041 and 17951, nonresidents (and part-year residents while not a
resident) are taxed on California-source income, and, under R&TC section 17954,
gross income from sources within and without the state is “allocated and apportioned under
rules and regulations prescribed by the Franchise Tax Board.”

e The 1937 amendments added a provision in subsection (c) of Section 12 stating that
beneficiaries will be taxed on distributable income of trusts if the trust did not pay tax that
was owed on the basis of the fiduciary or beneficiary being a California resident,** except
that nonresident beneficiaries would only be subject to tax on California source income
(compare current R&TC section 17745). (See Exhibit B, p. 15.) This subsection (c) of

Section 12 cross-references to subsection (f) of Section 7, which, in additional language

! The Personal Income Tax Act of 1935 is attached as Exhibit A. The 1937 amendments are attached as Exhibit B. The
quoted language is set forth in subsection (c) of Section 12 of the 1935 act (p. 17 of Exhibit A). The language is set forth in
subsection (d) of Section 12 as amended in 1937 (p. 16 of Exhibit B).

12 pyrsuant to R&TC section 17731, California generally conforms to the federal trust provisions.

13 See Section 6 (defining “net income™) of the 1935 act and, in both versions of the act, Section 7 (defining “gross income”)
and subsection (f) of Section 7 (providing that gross income of nonresidents includes only California-source income with
gross income from sources within and without California allocated and apportioned according to regulations). (For the 1935
version, see pp. 6 — 7 of Exhibit A; for the 1937 amendments, see pp. 5 — 6 of Exhibit B (the 1937 amendments do not amend
Section 6).)

 The parties may wish to discuss the purpose of the language of this provision, and in the current version of R&TC
section 17745, which appears to limit the application of the provisions to situations in which the basis for taxing the trust is
the residence of the fiduciary or beneficiary.
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added by the 1937 amendments, sets forth rules for sourcing of intangibles and states that
income received by nonresident beneficiaries from trusts constitutes California source
income if the trust derived the income from sources within the state (compare current R&TC
section 17734). (See Exhibit B, p. 6.)

It appears that R&TC section 17743 and predecessor statutes with similar language were
reenacted multiple times. The parties should address whether such reenactments suggest that the
Legislature has accepted respondent’s interpretation. (See Western Qil & Gas Assn. v. Air Resources
Board (1984) 37 Cal.3d 502, 520; Division of Industrial Safety v. Municipal Court (1976)

61 Cal.App.3d 696, 701.) Both parties should address, and provide any available evidence regarding,
whether the Legislature considered respondent’s interpretation of trust-sourcing rules when R&TC
section 17743 or predecessor statutes were reenacted. Staff notes that there are 171 other appeals
pending at the Board that involve similar issues and related facts. With the consent of the parties to
those appeals, those appeals are currently deferred pending the outcome of this appeal.

If either party has any additional evidentiary exhibits to provide, any such materials
should be provided at least 14 days prior to the oral hearing pursuant to Regulation 5523.6,
subdivision (b), in order to facilitate an orderly and productive hearing.

7
7
7

Paula Trust_gst
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BTATUTES OF OALIFORNLA [Ch. 320
CHIHAPTER 326,

An act to provide for the levy and collection of a tas wpon
the wncomes of indwiduals, estates and trusis, and fo pro-
vide for the disposition of the revenues therefrom, and o
provide thai this aet shall {ake effect immediately.

[Approved by the Govermor Juae 18, [836. In effect Immediately.]
The people of the Btate of Californie do enact as follows:

Seorron 1. Short title. This act shall be known and may
be cited as ‘‘The Personal Income "Jax Act of 1935.”

Sec. 2. Definiticns. For the purposes of this act and
unless otherwise required by the contex:—

(a) The word ‘‘commissioner’’ as used in this act and the
word ‘‘commissioner’” as used in the ‘‘Ruavenue Act of 1984,
when any part of that aet is ncorporated herein by reference,
mean the Bank and Corporation Franchise 'Tax Commissioner.

(b) The word ‘“taxpayer’’ includes any individual, fidu-
ciary, estate, or trust subject to the tax imposed by this act.

(¢} The word ‘‘individual’’ means & naiural person.

(d4) The word *‘fiduciary’ means a puardian, trustee,
excentor, admiristrator, receiver, conservator, or any persoen,
whether individual or corpovate, acting in any fiduciary
capacity for any person, estate or trust.

(¢) The word ‘‘person’’ includes inclividuals, fiduciaries,
partnerships ard corporations.

(£} The term ‘‘partnership’’ ireludes a syndicate, group,
pool, joint venture, or other unincorporated organization,
through or by means of which any business, financial
operation, or venture is carried on, and which is not, within
tho meaning of this aet, a trust or estate or a corporation; and
the term ‘‘partner’ includes a member in such a syndicate,
group, pool, joint ventnre, or organization.

(g) The word *eorporation’’ inelnces joint-stock com.
panies or associations, insurance companies, business trusts or
so-called ‘‘Blassachusetis trusts.”’

(h) The words ‘‘taxable year” mean the calendar year
or the fiscal year, upon the basis of which the net income is
computed m}lder this aet; if 10 fiseal year has heen established
they mean the calender year.

“Paxable year’’ includes, in the case of & retwn made for a
fractional part of a year under the provisions of this aet or
gnder regulations preseribed 1by the commissioner, the period

or which sueh return is made,

(i) The words ‘“fiscal year’’ mean an accounting period

of twelve months ending on the last day of any month other

than December

(i) The words “*paid or incurred” and ““paid or acerued’’
shall be ecnstrued according to the method of acconnting
uﬁ)on the basis of which the net income is ecomputed under
thiz act,
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(k) The word ‘‘resident’’ includes every naztural person
domiciled in the State of California and every other natural
person who maintains a permanent place of abode within this
State or spends in the aggregate more thanp siz months of the
taxable vear within this State, The word °‘‘nonresident’
ineludes every natural person other than a resident.

(1) The words ‘‘foreign couniry’’ mean any jurisdic-
tion other than one embraced within the United States. The
words ‘‘United States,”” when used in a geographical sense,
include the States, the Territories of Alaska and Hawali, the
Distriet of Columbia and the possessions of the United States,

(m) The words ‘“Revenue Act of 1934’’ mean the act of
Congresas of the United States, spproved May 10,1934, and
known and eited as the ““Revenue Act of 1934.7!

(ny The words ‘‘trade or business’’ include the perform-
ance of the fuuctions of a publie office,

- (o) The words ““personal holding company’’ means any
corporation (other than a corporation exempt from taxation
under seetion 101 of the Federal Revenue Act of 1934, and
other than a bank or trust company incorporated under the
laws of the United States or of any State or Territory, a
substantial part of whose business is the receipt of deposits,
and other than a life insurance company or surety company)
if (1) at least eighty per centum of its gross inecome for the
taxable year iz derived from royalties, dividends, interest,
annuities, and (exeept in the case of regular dealers in stock or
securities) gains from the sale of stock or securities, and (2) at
any time during the last half of the taxable year more than
fifty per centom in value of its outstanding stoek Iz owned,
direetly or indirectly, by or for not more than five individuals.
For the purpose of determining the ownership of stock in a
personal holding eompany—(8) stock owned, directly or indi-
rectly, by a corporation, partnership, estate, or trust shall be
considered as being owned proportionately by its shareholders,
partners or beneficiaries; (4) an individual shall be eonsidered
as owning, to the exclusion of any other individual, the stock
owned, direetly or indirectly, by his family, and this rule shall
be applied in such manner as to produce the smallest possible
number of individuals owning, directly or indirectly, more
than fifty per centum in value of the outstanding stock; and
(5) the family of an individual shall inelude only his brothers
and sisters (whether by the whole or half hlood) spouse,
ancestors, and Hneal deseendants.

(p) The words ‘“State board’’ mean the State Board of
HEqualizaiion.

1091

Seo. 8. Who Shall File Returns. {a) Every person tax- whe i

able under this act shall make a refurn to the commissioner,
stating specifieally the item of his gross income and the

deductions and ecredits allowed by this act, if having a net
income of—

(1) $1,000 or over, if single, or if married and not living

with husband or wife;

file returna,
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(2) $2,503 ov ¢ver, if married and liv.ng wita husband or
wife; or

(3) If haviag a gross income of $5,000 or over, regardless
of the amount of net income.

{b) If a hushand and wife living together have an aggrepate
net income for the taxable year of $2,5J0 or over, or an aggre-
gate gross income for such yeer of 45,030 or over—

(1) Each shall male such a return, or

(2) The incone of eaeh shall be included in g single joint
return, in which case the tax shall be computed on the aggre-
gate income.

{c) If the taxpayer is unable to make his own return, the
return shall be mace by & duly anthorized agent or by the
guardian or other person charged +with tle care of the person
or property of such taxpayer

(d) Every resident or norresident, taxable under this aet,
who is a beneficiary of an estate or trust taxable hereunder,
shall ineJude in his gross income, the distributive share of the
net income of the estate or trust received by him or distrib.
ntable te him during the taxable year; provided, however, the
income of an estate or trust with respeet to which the tax is
imposed upon the estate or trust shall not be so ineluded when

' distributed to the beneficiary.

Fuduciiry Sec. 4. Fidveiary Returns. (a) Fvery flduciary (except
" a receiver appointed by authority of lew in possession of part
only of the property of an individual) shall make a return for
any of the following individuels, estates or trusts, taxable
hereunder, for which be aets, stating specifically the items of
gross income thereof and the deduetions and credits allowed

under this act—

(1) Every individual having a net income for the taxable
year of $1,000 or over, if single, or if merried and not living
with hugband or wife;

(2) Bvery individual having a net income for the taxable
year of $2,500 cr over, if mavried and living with husband or
wile;

{3) Hvery individual having a gross income for the taxable
vear of $5,000 or over, regardless of the amount of his net
inecome;

(4) Ewvery ostate or trust the net income of which for the
taxable year i1s $1,000 or over:

(6) Every estate or trust the gross income of which for the
taxable year is $5,000 or over, regardless of the amount of the
net ineome.

(b} Under such rules and regulations as the commissioner
may preseribe, a return filed by one of two or more joint fiduei-
aries shall be suffieient compliance with the above require-
ment. Buch fiduelary shall state under oath (1) that he has
sulficient knowledge of the affairs of the :ndividual, estate, or
trust, for which the return is made, to enable him to make the
return, and (2) that the return is, to the best of his knowledge
and belief, true and eorreet,
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(e) Any fidueiary required to make a return under this act
ghall be subject to all the provisions of this aet which apply
to individuals,

SEc. 5. Imposition of Tax on Residents and Nonresidents.

(a) There shall be levied, colleeted and paid for each tax-
able year upon the entire net income of every resident of this
State and npon the net inecome of every nonresident which is
derived from gourees within this State, taxes in the following
amounts and at the following rates upon the amount of net
Ineome in excess of eredits against net income provided in
section 10:

1003

Tnsyinsivien
of Lt on
eesLfonls and
nenresidents

Upon net ineomes not in excess of $5,000, 1 per centum of

sueh net incomes.

$30 upon net inecomes of $3,000; and upon net incomes in
execess of $5.000 and not in exeess of $10,000, 2 per eentum in
addition of such excess, ,

$170 upon net incomes of $10,000; and upon net incomes in

‘excesg of $10,000 and not in exvess of $15,000, 3 per eontum

in addiftion of such exeess.

$300 upen net incomes of $13.000; and upon net incomes in
excess of $13,000 and not in escess of $20,000, ¢ per centum in
addition of sueh exeess. '

#5500 upon net incomes of $20,000; and upon net incomes in
excess of $20,000 and not in excess of $25,000, 5 per centum in
addition of sueh excess. - :

760 upon net incomes of $25,000; and upon net incomes in
excens of $20,000 and not in excess of $30,000, 6 per centum in
addition of sueh execess,

#1.050 upon net ineomes of $30,000; and upon mef incomes

in excess of $30.000 and not in excess of $40,000, 7 per centum

n addition of such excess.

$1.750 wpon net incomes of $40,000; and upon net incomes
in excess of $40,000 and not in excess of $50.000, 8 per ecentum
in addition to such excess.

$2.550 upon net ineomes of $30,000; and upon net incomes
in excess of $30,000 and not in execess of $60,000, 9 per ecentum
in addition of sueh excess, ‘ '

$3,450 upen net incomes of $60,000; and upon net ineomes
in exeess of $60.000 and not in excess of $70.000, 10 per centum
in addition of sueh exoess.

$4,450 upon net incomes of $70,000; and upon net incomes
in excess of 870,000 and not in excess of $80,000, 11 per centum
in addition of sueh excess.

%5,550 upon net ineomes of $80,000; and upon net incomes
in excess of H80,000 and not in exeess of $100,000, 12 per
centum in addifion of such excess,

$7,950 upon net incomes of $100,000; and upon net incomes
in excess of $100,000 and not in escess of $150,000, 18 per
centum in addition of such escess.

$14,450 upon net incomes of $150,000; and upon net incomes
in exeess of $150.000 and not in excess of $250,000, 14 per
centum in addition of sneh exeess.
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$28,450 upon net incomes o.! $250,000; and upon net incomes
in excess of $Z50,000, 15 per eerturn in addition of such
BXCess.

Sme. 6. Net Income. The words '‘nel, income’ mean the
gross income ccmputed under section 7 of this aet less the
deductions allowed by section 8 of tais act. '

Sec. 7. Gross Income. (z) Gross income includes gains,
profits, and ineome derived from salaries, wages, or compensa-
tion for personal serviee, of whatever kind and in whatever
form paid, or from professions, vocations, trades, businesses,
commeree, or seles, or dealings in property, whether real or
personal growing out of the ownership or use of or interest in
such property; alsc from interest, rent, dividends, securities,
or the transacticn of any business earried on for gain or profit,
or gains or profits and income derived from any source what-
ever, and Includes any salary, wages or compensation of any
officer or employee of this Slate, or any political subdivision,
distriet or mun-cipality thereof.

(b) The: following items shall not bz included in gross
income and shail be exempt from taxation under this act:

(1) Amounis received under a life insurenece contract paid
by reason of the death of the insured, whether in a single sum
or otherwise (hut if such amounts are held by the insurer
under an agreement to pay interest thereon, the interest pay-
ments shall be ineluded in gross income) ;

(2) Amounts received (other than amounts paid by reason
of the death of the insured and interest payments on such
amounts and otaer than amounts received as annuities) under
a life insurance or endewment contract, but if sueh amounts
(when added to amounts reeeived before the taxable year
under such con.ract) exceed the aggregate premiums or con-
sideration paid (whether or not paid during the taxable year)
then the excess shall be included in gross income. Amounts
received as an annuity under an annuity or endowment eon.
tract shall be included in gross income ; exeept that there shall
be excluded from gross income the exeess of the amount
received in the taxable year over an amount equal to 8 per
centum of the apggregate premiums or consideration paid for
sach annuity (whether or not paid during such year), until
the aggregate amount excluded from gross income under this
act in respect of such annuity increased by the amount which
would have been excluded from gross income in respect of
such annuity had this act been in effect continuously from
and after the date at whic: payments urder such annuity
were first received equals the agpregate premiums or considara-
tion paid for such annuity. In the case of & transfer for a
valuable consideration, by assignment or otherwise, of a life
insurance, endowment, or annuity contraet, or any interest
therein, only the aetual valne of such consideration and the
amount of the premiums and other sums subsequently peid
by the tramsferee shall be exempt from taxation under para-
graph (1) or tais paragrapk;
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(3) The value of property acquired by gift, bequest, devise,
or inheritanee (but the income from such property shall he
" included in gross income) ; , _

{4) Amounts received, through aceident or health insurance
or nnder workmen’s compensation acts, as compensation for
personal injuries or sickness, plus the amount of any damages
received whether by suit or agreement on aceount of such
injuries or sickness;

{5) The rental value of a dwelling house and appurtenances
thereof furnished tc s minister of the gospel as part of his
compensation;

(6) Income whieh this State is prohibited from taxing under
the Constitution or laws of the United States of Ameries or
under the Constitution of this State.

(e) Whenever in the opinion of the commissioner the use of
inventories is necessary in order clearlv to determine the
income of any taxpayer, inventories shall he taken by such

1095
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laxpayer upon such basis as the eommissioner may preseribe -

as conforming as nearly as may be to the best aceounting
practice in the trade or business and as most clearly reflecting
the income, :

(d) In the ease of a sale or other disposition of property,
the gain or Joss shall be computed as provided in sections 111,
112, and 113 of the Revenue Act of 1934 which seetions and
the sections referred to therein are hereby referred to and
incorporated with the same force and effest as though fully
set forth hercinj provided, however, that the words ‘‘with the
approval of the secretary’ in said sections shall be deemed
omitted. ‘

{e) In the case of sales or exchanges of capital assets, the
gain or loss shall be taken into account in ecomputing net
income in the manner provided in section 117 of the Revenue
Act of 1934 which section and the sections of the Revenue
Aet of 1934 referred to therein are herchy referred to and
ineorporated with the same force and effect as though fully
get forth herein.

(£) In the case of taxpayers other than residents the gross
income includes only the gross income from sources within
this State. Gross inecome from sources within and without
this State shall be allocated and apportiened under rules and
regulations to be preseribed by the commissioner.

(g} {1) The term ‘‘dividend”” when used in this act weans
any distribution made by a corporation to ite shareholders,
whether in money or in other property, out of its earpings or
profits accumulated after Fehruary 28, 1913.

(2) For the purposes of this act every distribution is made
out of earnings or profits to the extent thereof, and from the
most recently accumulated earnings or profits, Auy eaATnINgs
or profits accumulated. or inecrease in value of property
acerued, before March 1, 1913, may be distributed exempt
from tax, after the earnings and profits accummlated after
February 28, 1913, have been distributed, but any sueh tax-

Computztion
of gain or
Joss

Gross
anceme of
ngtresijents

hvidends
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Diideads.  free distributicn shall be epplied against and reduce the
adjusted hasis ef the stock providec in subsection (d) of this
section. _

- (8) Amounts disrvibuted n complete ligudation of a cor-
poration shall Te treated as in full peynent in exchange for
the stock and amounts distribuied in pavtial liguidation of
a corporation shall be treated as ia part or full payment in
exchange for tne stock. The pain or loss to the distributee
resulting from sueh exehange shall he determined under sub-
seetion (d) of this section, but shall be reeognized only to the
extent provided in subseeticn (d) of this section. Despite
the provisions.o! subseetion (e) of this section, 100 per centum
of the gain so tecogized shall he taken into aceournt in eom-
puting met income. In the case of amounts distributed
(whether before Januarv 1, 1934, or on or after such date)
in partial liquidation (other than a distribofion within the
provisions of subdivision (8) of this subseetion or stoek or
seeurities in coumection with a reorganization) the part of
such distribution which is properly chargeable to ecapital
aceount shall rot he considered a distribution of earnings
or profits within the meaning of subdivision (2) of this sub-
section for the purpose of determining the taxability of sub-
sequent distributions by the corporation.

(4) If any distrihution (not in partial or eomplete liguida-
tion) made by a eovporation to its shareholders is not out of
inerease in valie of property acerued before March 1, 1918,
and is not out of earnings or profits, then the amount of sueh
distribution shall be applied agatnst and reduce the adjusted
bagis of the stock provided in subseation (d) of this section.
and if in excess of such basis, such excess shall be taxable in
the sawe manner as a gain from the sale or exchange of prop-
erty.

(b)) Any distribution made by a coryoration, which was
classified as a personal service corporarion under the pro-
visions of the FPederal Revenue Aet of 1918 or the Federal
Revenue Act of 1921, out of ity earnings or profits which were
taxable in accordance with the provisions of section 218 of
the Federal Revenue Act of 1921, shall be exempt from tax
to the distributzes.

(6) A stock dividend shall not he subject to tax.

(7) If a corporation cancels or redeems its stook (whether
or not such stoek was issued as a stock dividend) at sueh time
and in such manner as to make the distribution and eancella-
tion or redemption in whole or in part essentially equivalent
to the distribution of a taxable dividend, the amount so dis-
tributed in redemption or ecancellation of the stoek, to the
extent that it represents a distribution of earnings or profits
accumulated after Webruary 28, 1913, shall be treated as a
taxable dividend. :

(8) The distvithution before canuary 1, 1934, in pursuance
ol a plap of veorganization, by or on behalf of a corporation
a party to the reorganization, of its stock cr securities or
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stock or seeurities in a corporation a party to the reorganiza.
tion, if no gain to the distributee from the receipt of such
stock or seeurities was recognized under the Federal Revenue
Aet applicable to sueh distribution, shall not be considersd a
distribution of earnings ov profits within the meaning of this

" subsection for the purpose of determining the taxability of

subsequent distributions hyv thoe corporvation, As used in this
subdivision, the terms “‘reorganization’ and ‘‘party to the
reorganization’’ shall have the meanings assigned to such terms
in seetion 112 of the Federal Revenue Act of 1932,

(9) As used in this subsection the term ““amount distrib-
nted in partial liquidation’’ means a distribution by a cor
poration in complete eancellation or redemption of a part of
its stoek, or one of a series of Qistrilutions in ecomplete can-
cellafion or redemption of all or a portion of its stoek.

Src. 8. Deductions from Gross Ineome In computing
net income there shall be allowed as deductions:

(a) All the ordinary amd necessary expenses paid or
Inenrred during the taxable year in carrying on any trade or
business. including a reasonable allowanee for salaries or other
compensation for personal serviees aetually rendered; travel-
ing cxpenses {ineluding the entire amount expended for meals
and lodging) while away from home in the pursuit of a trade
or business; and reutals or other payments required to be
made as a coundition to the eontinued wse or possession, for
purposes of the trade or business, of property to which the
taxpayer has not taken or is not taking title or in which he
has no equity.

In the case of any taxpayer the deductions permitted by
this subsection shall not be allowed if, and to the extent that
they are connected with the produetion of income not tazable
under this aef, and proper apportionment and alloecation of
such deduetions with respeet to taxable and nontazable income
shall be determined under rules and regulations to be pre-
seribed by the eommissiener. .

(b) All interest paid or accrued within the taxable year
on indebtedness of the taxpaver; provided, however, in the
case of any taxpayer the deduetion permitted by this sub.
division shall not be allowed if, and to the extent that such
deduction is counected with income not taxable under this
act; and provided further, no sueh deduction shall be allowed
or taken for interest paid or acerued within the tasable vear
or indebtedness incurred or continued to purchase or carry
obligations, the inferest upon which is wholly exempt from
taxes imposed by this act. The proper apportionment and
allocation of such deductions with respeet to taxable and
nontaxable income shall be determined under rules and regun-
lations to be preseribed by the commissioner.

(¢} Taxes or licenses paid or acorned during the taxable
year, other than taxes paid to the State under this aet, and
other than taxes on or according to or measured by income or
profits paid or acerued within the taxable year imposed by the

I6-A=—e22080
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authority of {1) the Government of the United States or any
foreign corntry, (2) any State, Ter:itery, county, city and
county, sehoe? distriet, municipality or other taxing subdivi-
sion of any Stite cr Territory, and cther than estate, inheri.
tance, legacy, nuccession and gi't taxes, and other than taxes
tssessed againat lozal Deneflts of a kind tending to increase
the value of the property assessed, but ~his shall not exclude
the allowance £s a deduetion of so imuch of said taxes assessed
against loeal benefits as is properly allceable to mainienance
or inferest charges.

{(d) Losses sustained during the taxable year and not eowm-
pensated for by insurance or otherwise:

(1) If incurred in trade or business; or

(2) If ineurred in any transaetion entered into for profit,

though not conneeted with the trade or business; or

(3) Of property not connected with tFe trade or business, if
the loss arises from fires, stons, shipwreck, or other casualty,
or from theft,

The basis for determining the amount of deduction for
losses sustained, to be allowed under this subsection shall be
the adjusted basis provided in section 7 of this aet for deter-
mining the loss from the sale or other disposition of property.

(e} Losscs from wagering transactions shall be allowed only
to the extent of the gains from such trensactions.

(f) Debts aseertained to be worthless and charged off within
the taxable year (or in the discretion of the commissioner a
reasonable addition to a reserve for bad debts) and when
satisfied that = debt is recoverable only in part, the commis-
sioner may allow such debt, in an amount not in excess of the
part charged off within the taxable year, as a deduction,

{e) In the case of any loss elaimed to have been sustained
from any sale or other disposition of shares of stock or secur-
ities where it appears that, within a pericd heginning thirty
days before the date of such sale or disposition and ending
thirty days alter such date, the taxpager has acquired (by
purchase or by an exchange upon which the entire amount of
gain or loss was recognized by law) or has enzered inte 2 con-
tract or option so to acquire, substantially identical stock or
sccurities, then no deduetion for the loss shall be allowed, If
the amount of stock or securities acquired (or covered by the
contract or opiion to acquire) is less than ihe amount of stock
or securities scld or otherwise disposed of, then the particnlar
shares of stock or securities the loss from the sale or other
disposition of which is not deduetible shall be determined
under rules and regnlations preseribed by the eommissioner.

1f the amowat of stock or seeurities acquired (or covered by
the contract or option to acquire) is nol less than the amount
of steck or sceurities sold or otherwise disposed of, then the
particular shares of stoek or seeurities the aequisition of which
(or the contrzet or option to acquire which) resulted in the
nondeductibilisy of the loss shall be determined wnder the rules
and regulations prescribed by the commissioner.
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(h) Liosses from sales or exchanges of capital asseis shall be Deductions.

allowed only to the extent provided in subsection (d) of section
X17 of the Revenue Act of 1934 which subsection is hereby
referred to and incorporated with the same force and effect as
though fully set forth herein.

(i) A reasonable allowance for the exhaustion, wear and
tear of property used in the trade or busimess, including a
reasonable allowance for obsolescence. In the ease of property
held by one person for life with remainder to another person,
the deduction shell be computed as if the life tenant were the
absolute owner of the property and shall be allowed to the life
tenant, In the case of property held in trust the allowable
deduction shall be apportioned between the income benefiei-
aries and the trustes in accordance with the pertinent pro-
visions of the instrument creating the trust, or, in the absence
of such provisions, on the basis of the trust ineome allocable
to each.

(j} In the case of mines, oil and gas wells, other natural
deposits, and timber, a reasonable allowanee for depletion and
for depreciation of improvements, according to the peculiar
conditions in each case; such yeasonable allowance in all cases
to be macdle under rules and regulations to be preseribed by the
commissioner. In any case in which it is ascertained as a result
of operations or of development work that the recoverable
units are greater or less than the prior estimate thercof, then
such prior estimate (but not the basis for depletion) shall be
revised and the allowance under this subsection for subsequent
taxable years shall be based upon such revised estimate. In the
case of leases the deductions shall be equitably apportioned
between the lessor and the lessee. In the case of property
held by one person for life with remainder to another person,
the deduction shall be computed as if the life tenant were the
absolute owner of the property and shall be allowed to the life
tenant. In the case of property held in trust the allowable
deduction shall be apportioned between the income bene-
ficlaries and the trustee in accordance with the pertinent pro-
visions of the instrument ereating the trust, or, in the absence
of such provisions, on the basis of the trust inecome allocable
to each., The percentage of depletion sllowable under this
subsgection shall be computed in accordance with the provisions
of subdivisions (3) and (4) of subsection (b) of section 114
of the Revenue Aet of 1934 which subidivisions and the
sections of said revenue act referred to therein are hereby
referred to and incorporated with the same forece and effect
as though fully set forth herein.

(k) The basis upon which depletion, exhaustion, wear and
tear, and obsolescence are to be allowed in respeet of any prop-
erty shall be as provided in section 114 of the Revenue Aet of
1934 which section and all sections of said revenue act referred
to therein are hereby referred to and incorporated with the
seme foree and effect as though fully set forth herein, provided,
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however, that tie words ‘*with the aowroval of the secretary”
shall be deemec omitted.

(17 In the case of an indiv.dual, cortributions or gifts made
within the taxable yezr to or for the vse of

{1) The United iitates, any Siate, Territory or any politieal
subdivision thereof, or the District of Columbia. for exclusively
publie purposes;

(2) A corporation, or trust, or comm-nity chest, fund, or

foundation, organized and operated exelusively for religious,

charitable, scieatific, Jiterary, or edvestional purposes, or for
the prevention of cruelty fo children or animals, no part of
the net carnings of whieh inures to the benefit of any private
shareholder or individual, and no substan .ial part of the activi-
ties of whiclh is carrying on propaganca, or otherwise attempt-
ing to influenec legislation; :

(3) The special fund for vocational rehabilitation anthor-
ized by seetion 12 of the Werld War Velerans' Act, 1024,

(4) Posts o1 orpanizations of war vaferaps, or anxiliary

units or soeictics of any sneh posts or organizations, if such

posts, organizations, units, or soeieties are organized in the
United States cr any of its possessions, aad if no part of their
net earnings irures to the benefit of anv private shareholder
or individual; or :

(5) A fraternal society, order, or association; operating
under the ledge system, but only if such eoutributions or gifts
are to be used exclusively for religious, charitable, scientifie,
literary, or educational purpeses, or for the prevention of
erueity to children or amimals. The deductions under this
subsection shall be allowed to ar amount which in all the
above cases combined does not exceed fifteen per centum of the
taxpayer’s net income as computed without the benefii of this
subseetion, Such eontributions ov gifts shall be allowed as
deductions only if verified under rules and regulations pre-
seribed by the commissioner.

In the case of an individual if in the taxadle year and in
each of the ten preeeding taxable years the amount of the
contribntions or gifts deseribed in this subsection plus the
amount of ineome, war profits, or excess profits taxes paid
during such year in respeet of preceding taxable years,
exceeds ninety per centum of the taxpayer’s net income for
each such year, as computed without the benefit of this sub-
seetlon then the fifteen per sentum limit imposed herein shall
not be applicable, ’

In the case of a taxpayer other than a resident the deduetions

- under this subsecetion shall be allowed only as to eontributions

or gifts to eorporations or associations incorporated by or
organized urnder the laws of this State or to the vocational
rehabilitation ‘und above mentioned or to this State or any
political subdivision thereof for exclusively public purposes.

(m) An employer establishing or maintaining a pension
trust to provida for the payment of reasonable pensions to his
omployees (if such trust is exemps from tax under subsection
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(£) of section 12, relating to trusts created for the exclusive
benefit of employees) shall he allowed #s a deduetion (in
addition to the coniributions to such trust during the taxable
year to cover the pension liability aceruing during the year,
allowed as a deduetion under subsection (8) of this sestion)
4 reasonable amount transferred or paid into such trust dur-
ing the taxable year in excess of such contributions, but
only if such amonnt (1) has not theretofore been allowable
as a deduction, and (2) is apportioned in equal parts over a
peried of ten consecutive years beginning with the year in
which the transfer or payment is made. :

{n) In the case of a faxpaver other than a resident the
deductions allowed by this section shall unless otherwise pro-
vided in this section be allowed only if and to the extent that
they are eonnected with the income arising from sources within
this State and taxable under this act to a nonresident taxpayer,
and the proper apportionment and allocation of the deduetions
with respect to sourees of income within and without the State
shall be defermined under rules and regulations to be pre-
seribed by the commissioner.

Smc. 9. Ttems Not Deductible.

(a) In computing net income no deduetion shall in any case
be allowed in respect of—

(1) Personal, living. or family expenses:

(2) Any amount paid out for new buildings or for perma-
nent improvements or betterments made to inerease the value
of any property or estate,

(8) Any amonut expended in restoring property or in mak-
ing mood the exhaustion thereof for which an allowance is or
has heen made;

(4) Premiums paid on any life insurance poliey covering
the lifc of any offieer or employes, or of any person finaneially
mnterested in any trade or business carried on by the takpayer,
when the taspayer is direetly or indirectly 2 beneficiary under
such poliey;

{5) Any amount otherwise allowable as a deduction which
is alloeable to one or more classes of income other than interest
(whether or not any amount of income of that class or classes
is received or acerned) wholly exempt from the taxes imposed
by this act; or ‘

(6) Lioss from sales or excbanges of property, directly or
indireetly. (A} between members of a family, or (B) exeept in
the case of distributions in liguidation, between an individual
and a cerporation in which such individual owns, direetly or
indirectly, more than fifty per centam in value of the outstand-
ing stock. TFor the purpose of this paragraph—((C) an indi-
vidual shall be considered as owning the stoek owned, directly
or indirectly, by his family; and (D) the family of an indi-
vidual shall inelude only his brothers and sisters (whether by
the whole or half blood), spouse, ancestors, and lineal descend.
ants.
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(b) Amouxnts paid under the laws of any S-ate, Territory,
Distriet of Columbia, possession of tae United States, or foreign
eountry as income to the holder of a life cr terminable interest
acquired by gift, bequest, or inheritance shall not be reduced
or diminisked by any deduction for shrinkage (by whatever
name called) i the value of such interest due to the lapse of
time, nor by aay deduction allowed hy this act (except the
dednctions provided for in subsections (i) and (i) of see-
tion 8) for the purpose of computing the nel income of an
estate or trust out not allowed under the laws of such State,
Territory, District of Columbia, possession of the United
States, or foreign country for tae purpcese of computing the
income to which sucl holder is entitled,

(¢} The obligor of a covenant bond shall not be allowed a
dedunetion for the payment of the lax imposed by this act, or
any other tax pursuant to the tax-free covenant clauss, nor
shall such tax be ineTwcled in the gross income of the obligea.
 Cratts of Sec. 10, Credits of Individual Agains; Net Izeome.
sgeinstnee  There shall be allowed for the purpose of the tax herein
neeme imposed : '

(a) Personal Exemptions~—TIn the case of a single person,
a personal exemption of $1,000; or in case of the head of a
family or a married person living with husband or wife, a
personal exemption of $2,500. A husband and wife living
together shall receive but one personal exemption. The
amount of suck personal exempiion shall be £2,500. If such
husband and wife make separate returns, the personal exemp-
tion may be taken by either or divided between them;

Gedyter,  (b) Credit for Dependents.~$400 for each person (other
than husband or wife) dependent wpon and receiving his chief
support from tae texpayer if such dependent person is tnder
eighteen years of age or is incapeble of self-support bepause
mentally or physically defective;

Lhange of (e} Change of Status—If the status of the tazpayer, in so
far as if affeets the personal exemption or eredit for depend-
ents changes during the taxable year, the personal exemption
and eredit shall be apportioned, under snek rules and resula-
tions as are preseribzd by the commissioner, in accordance
with the number of months before and after such change.
For the parpose of sueh apportionment a fractional part of
a month shall he disregarded unless it amounts to more than

steliment half a month in which ease it shall be ecnsidered as a month.

hasis Sec. 11. Installment Bas's.

(2) Under regulations preseribed by the commissioner a
person who regularly sells or ofherwise disposes of personal
properfy on {he installment plan may return as income there-
from in any texable year that proportion of the installment
payments actielly received in that year which the gross profit
realized or to be realized when payment is completed, bears to
the total contraet price. :

{b} In the case (1) of a easnal saie or other casunl dispo-
sition of personal property (other than property of a kind
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whiech would properly be included in the inventory of the
taxpayer if on hand at the close of the taxable year), for a
price exeeeding one thousand dollars, or (2) of a sale or other
fisposition of real property, if in either case the initial pay-
ments do not exceed thirty per centum of the selling price, the
income may, under regulations prescribed by the commis-
sioner be returned on the basis and in the manner prescribed
by this section. As used in this section the term *‘initial pay-
ment’’ means the payments received in eash or property other
than evidence of indebtedness of the purcheser during the
taxable period in which the sale or other disposition is made.

(e¢) If a taxpayer entitled to the benefits of subsection (a)
of this section clects for any taxable wear fo report his net
ingome on the installment basis, then in computing his income
for the year of change or any subsequent year, amounts
actually recetved during any suneh vear on acconnt of sales or
other dispositions of property made in any prior year shall
not be excluded. :

(d) If an installment obligation is satisfied at other than iis
face value or distributed, transmitted, sold or otherwise dis-
posed of, gain or loss shall result to the extent of the difference
between the basis of the obligation and (1) in the case of satis-
faction at other than face value or a sale or exchange—the
amount realized, or (2) in case of a distribution, transmission,
or dispesition otherwise than Ly sale or exchange—the fair
market value of the obligation at the time of such distribution,
transmission or disposition. Any gain or loss so resulting
shall he considered as resulting from the sale or exchange of
the property in respect of which the installment obligation was
received. The basis of the obligation shall be the execess of
the face value of the obligation over an amount equal to the
ineome which would be returnable were the pbligation satisfied
in foll. This subsection shall not apply to the transmission at
death of installment obligations if there is filed with the com-
missioner at such time as he may by vegulation preseribe, a
bond in sueh amount and with such sureties as he may deem
necessary, conditioned upon the return as income, by the per-
son receiving any payment on such obligations, of the same
proportion of sueh payment as would be returnable as income
by the decedent if he had lived and had received such
payment, '

See. 12, TImposition of Tax on Estates and Trusts.

{a) The taxes imposed by this act upon individnals shall
apply to, and be imposed upon, the income of estates or of any
kind of property held in trust (other than so.called Massa-
chusetts trusts), inchiding— ‘

(1) Income accumulated in tfrust for the benefit of unborn
or unascertained person or persons with contingent juterests,
and income accumulated or hield for future distribution under
the terms of the will or trust; '

{2) Ineome which is to be distributed currently by the
fiduciary to the beneficiaries, and income collected by a
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guardian of an Infant whieh is to be held or distributed as
the court may direet; '

(8) Income reccived by estates of deceased persoms during
the period of rdwiaistration or settiemeat of the estate; and

(4} Income which, in the diseretion of the Gdneiary may
be either distrisuted to the beneficiaries or accumulated.

(b) The tax shall be computed apon the net income of the
estate or trust, shall be a charge against sueh estate or trust,
and shall be paid by the fidutiary, cseept as provided in
subsections {g} and (h) of this section,

For the puroses of this section the word “settlor’’ shall
mean and include every ereator of a trust and every decedent
and where in this section the settlor is spolen of as a resident
or g nouresidert the same shall be talken to inelude a decedent
who upon his or her death is a resident or a nonresident as the
ecase may be.

The taxable income of the estate or trust shall inelude the
following: -

(1) The income from real property sud tangible personal
property located and from business transacted in this State,

{2) The income from intangible property with a situs in
this State. _

(3} The income from real property zud tangible persoral
property located outside this State and the income from
intangible property with a situs ontside this State in the fol-
lowing cases:

(&) Where ‘he heneficiary and the fiduciary and the settlor
are all residlenis of this Htate,

(B) Where the beneficiary and the fiduciary are residents
of this State vogardless of the residence of the settlor.

(C) Where the bencficiary and the seftlor are residents
of this State regardless of the residence of the fidueiary.

(D) Wheve -he beneficiary is a resident of this State regard-
less of the residenee of the fiduclary and the settlor,

(E) Where the fiduciary is u resident of this State regard-
tess of the resitlence of the beneficiary and the settlor.

(F'} Where the settlor i a rasident of this State regardless
of the residenca of the bencficiary and the fiduciary.

(@) Where the fiduciary ard the seutlor are vesidents of
this State regardless of the vesidence of the beneficiary.

Where the taxability of income under this section depends
on the residence of the fiduciary and there are two or more
fiduciaries for the estate or trust, the income taxable under
thig seetion shall be apportioned according to the number of
fidueiaries resident in this State, such apperfionment being
determined according to rules and regulations preseribed by
the conmmissioner,

Where the taxability of income under this section depends
on the residence of the beneficiary and ihere are two or more
bencfieiaries for the estate or trust, the income taxable under
this seetion shall be apportioned according to *he number of
beneficiaries resident in this State, such gpportionment being
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determined according to rules and regulations prescribed by
the commissioner,

(¢) The net income of the estate or trust shall be computed

in the same manner and on the same basis ag in the case of

an individual, except that—
(1) There shall be allowed as a deduetion (in lisu of the
deduction for charitable, ste., contributions authorized by sub-

section (1) of section 8), any part of the gross income, without

limitation, which pursuant to the terms of the will or deed
ereating the trust, is during the taxable year paid or perma-
nently set aside for the purposes and in the manner specifled
in subsection (1) of section 8 or is to be used exclusively for
religious, charitable, scientific, literary; or-educational purposes,
or for the prevention of eruelty to children or animals, or
for the establishment, aequisition, maintenance or operation of
& publie cemetery not operated for profit;

(2) There shall be allowed as an additional deduetion in
computing the net income of the estate or trust the amount of
the income of the estate or trusi for it taxable year which is
to be distributed currently by the fidueiary to the beneficiaries,
and the amount of the income ecollected by a guardian of an
infant which is to be held or distributed as the court may
direct, but the amount so allowed as a deduetion shall be
included in computing the met ineome of the beneficiaries
“whether distributed to them or not. Any amount sllowed as a
deduction under this paragraph shall not be allowed as a dedue-
tion under paragraph (3) of this subsection in the same or any
siucceeding taxable year., 1In the case of the income of 2 bene-
ficlary not 2 resident derived through such an estate or trust,
such income shall be taxable only to the extent provided in
subsection (£) of gection 7 of this aet.

110

{3) In the case of income received by estates of deceased Taxon

persons during the period of administration or settlement of ¢

the estate, and in the case of income which, in the discretion
of the fiduciary, may be either distributed to the beneficiary
or accumulated, there shall be allowed as an additional deduc-
tion in computing the net income of the estate or trust the
amount of the income of the estate or trust for its taxable year,
which is properly paid or credited during such year to any
legatee, heir, or beneficiary, but the amount zo allowed a3 a
- deduetion shall be included in computing the net income of

- the legatee, heir or benefieiary. In such cases the income of

the legatee, heir, or beueficiary not a resident shall be tazable
only to the extent provided in subsection (f) of section 7 of
this act, -

(d4) For the purpose of the tax herein imposed, the estate
or trust shall be allowed the same personal exemption as is
allowed 1o a single person under section 10 (a).

(e) If the taxable year of a beneficiary iz different from
that of the estate or trust, the amount which he is required,
under subseetion (e) (2) of this seetion, to include in comput-
ing his met income, shall he based upon the income of the

Ji;
estates and
rosta.
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estate or frust for any taxable yoar of tae estale or trust end-
ing within his {axable year.

(£) A trust creaied by an enp oyer as & part of a stock

bonus, pensior, ov profit-sharing plaz lor the exclusive benefit
of some or all of his employees, to whieh eontributions are
made by such empleyer, employce, or hot, Jor the purpose of

distributiag to such employees the ea nings anud principal of.

the fund acenmulaied by the {rust in accordance with such
plan, shall not be taxable urder this seetion, but the amount
actually distributed or made available to any distributee shall
be taxable to h.m in the taxable year in which so distributed
or made available to the extent that it exceads the amounts

(g} Where at any time the power to revest in the grantor
title to any part of the corpus of the trust is vested—

(1) In the grantor, either alone or in conjunction with any
person not having a substantial adverse interest in the dispo-
sition of such part of the eorpus or the income therefrom, or

(2) In any person not having a substantial acdverse interest
in the disposition of sueh pert of the ¢ovpus or the income
therefrom, then the income of such part of the trust shall be
ineluded in computing the net income of the grantor.

(h) Where a:y part of the income of & {rust— _

(1) Is, or in the discretion of the grantor or of any person
not having a substantial adverse intevest in the disposition of
snch part of the income may be held or acaumulated for futurs
distribution to the grantor; or '

(2) May, in he discretion of the grantor or of any person
not having a substantial adverse interest in the disposition of
such part of the incoms, be distributed to the grantor; or

(8) Is, or in the diseretion of the grantor or of any person
not having a substantial adverse interest in the disposition of
such part of the income may be, applied to the payment of
preminms upon policies of insurance on the life of the grantoer
(except policies of insurance irrevocably pavable for the pur-
poses and in the manner specified in subseetion 1) of seetion 8,
relating to the so-called ‘‘charitable contribution’’ deduetion) ;
then such part of the ineome of the trust shall be included in
eomputing the ret income of the grantor. ‘

(i) As used in this section the term ‘‘in the diseretion of the
grantor,”’ meany ‘‘in the diseretion of the grantor, either alone
or in conjunection with any person not iaving a substantial
adverse interest in the disposition of the part of the income
in guestion.’

Sec. 18, Time and Place for Filing Returns

(a) Returns shall be under oath, in such form as the com-
missioner may from time to time prescribe, and shall be filed
with the commssioner, at his main office or at any branch
office which he may establish. The conunissioer shall cause
to be prepared blank forms for the said retarns and shall
cause them to Le distributed throughout the State and to be
furnished upon application, but failure to receive or secure
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the form shall not relieve any taxpayer from the obligation
of making any return herein required.
(b) Returns made on the basis of the calendar year shall be
filed en or before the fifteenth day of April following the close
of the calendar year. Returns made on the basis of a fiseal
year shall be filed on or before the fifteenth day of the fourth
month following the ¢lose of the fiseal year,
(e) The commissioner, under such rules and regulations as
he shall preseribe, may grant a reasonable extension of time
for filing the return and/or for payment of the tax, or any
installment thereof, disclosed by the return, due or to hecome
dune within the period of the extension, whenever in his judg-
ment good cause exists therefor; and he shall-keep arecord of — -
every such extension. No such extepsion or extensions ghall
aggregate more than six months from the due date provided
in subsection (b) of this section.
- 8ec. 14, Time, Place, and Method of Payment of Tasx. Time, pluco
(a} The total amount of tax impesed under this act shall be uf yayment
paid on the fifteenth day of April following the close of the o™
calendar year, or, if the return should be made on the basis of
a fiscal year, then on the fifteenth day of the fourth meonth
following the close of the fiscal year. ,
(b) The taxpayer may elect to pay the tax in three equal
installments, in which case the first installment shall be paid
on the date preseribed for the payment of the tax, the second
installment shall be paid on the ffteentl day of the fourth
month, and the third installment om the filteenth day of the
eighth month, after such date. If any installment is not paid
on or before the date fixed for its payment, the whole amount
of tax unpaid shall be paid upon notice and demand from the
commissioner,
(¢) The tax imposed under this act, or any installment
thereof, may he paid, at the eleetion of the taxpayer, prior to
the date preseribed for its payment. A
(d) The tax, and any additions thereto, imposed by this act,
shall be paid to the commissioner at Sacramento, or to his
authorized representatives at any branch office. Remittances
may be in the form of uncertified cheelk, payable to the State
Treasurer, during such time and under such regulations as
the commissioner may preseribe, but if a cheek so received is
not paid hy the bank on which it is drawn, the taxpayer by
whom such check is tendered shall remain liable for the pay-
ment of the tax, and all additions thereto, the same as if such
check had not been tendered.
8ec, 15. Interest and Additions to the Tax. : Interest and
{a) Failure to Tile Return. the. tax-
f (1) If any taxpayer fails to make and file a return required Lyocrd
© by this aet, within the time preseribed by law or preseribed by
the eommissioner in pursunance of law, twenty-five per eentiim
of the tax shall be added to the tax, exeept that when a return
Is filed after such time and it is shown that the failure to file
the return was due to reasonable cause and not due to wilful
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neglect no such add.tion shall be made ic the tax. The amommnt
so added to anyv tas shal. be eolleciad at the sawre time and in
the same manner aad as a part of the tax un’ess the tax has
been paid hefore tlie diseovery of the newleet, in which rase
the amount so addsd shall be ecllected 1 the same manner as
the tax.

(2) If any taxpeyer, upox notice and demind by the com-
missioner, fails or ~efuses to make and file & return vequired
by this act, the commissioner is aut.ior.zed to make an estimate
of the net income and to ecomprte and levy the amount of tax
due under this act from any aveilable information, and in
sueh case fifty per centum of the tax sha 1 be added tn the tax
as a part of the tax and collected “in ile <ame marnnver as
the tax. .

dteeens  (b) Interest on Defielencics.~— nterest upon the amount
determined as a deficiency shall be assessed ai the same time
as the deficiency, shall be paid upon notice and demand from
the commissioner, and shall be eotlceted as a part of the tax, at
the rate of six per centum per arnum from -he date preseribed
for the payment of the tax (or, if the tax is paid in install-
ments, from the date preseribed for the pavment of the first
installment) to the date the defciency is aszessed.
dddiins in - (e) Additions to the Tax in Case of Deficiency :
deBesericy {1) Negligerce—If any part of any deficency is due to
negligence, or intentional disregard of rules and regulations
~ but without intent to defraud, five per centum of the total
amount of the deficiercy (in addition to such deficiency) shall
be assessed, collected, and paid in the same manner as if it
were a deficierey, except that fhe provisions of seetion 19,
relating to the provating of a deficiency, and of subsection (b)
of this section, relating to interest on deficiencies, shall not
be applieable

(2) Frand—If any part of any deficiency is due to fraud
with intent to evade tax, then fifty per contum of the total
amount of the deficierey (in addition to such deficiency) shall
he so assessed, end shall be paid upon notiee and demand from

oo the commissioner, | e

AaapmEm (@) Additions to Tax in Jase of Nonpayment: .

nopament, (1) (eneral Rule—Where the amourt determined by the
taxpayer as the tax imposed by this act, or any installment
thereof, or any part of sueh amount or installment, is not paid
on or before the date preseribed for its payment, there shall
be collected as a part of the tax, interest upon sneh nnpaid
amount at the rate of one per centum a month from the date
preseribed for its payment until it is paid.

(2) If Extersion Granted -—Where an extension of time for
payment of the amount so determined as the tax by the tax-
payer, or any Installment thereof. has been granted. and the
amount the time for payment of which has been extended, and
the interest thereon determined under paragraph ( 4} of this
subsection. is rot paid in full prior to ‘he expiration of the
period of the extension, then, in lieu of the interest provided
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in paragraph (1) of this subsection, interest at the rate of one
per centum a month shall he colleeted on sueh unpaid amount
from the date of the expiration of the period of the extension
until it is paid. :

{3) Deficiency.—Where a deficiency, or any interest or addi-

tional amountg assessed in connection therewith under sub-

seetions (b) and (e) of this section, or any addition to the
tax in case of delinquency provided for in subsections (a) (1)
and {2} of this section is not paid in full within ten days from
the date of notice and demand from the commissioner, there
shall be collected as part of the tax, interest upon the unpaid
amount at the rate of one per centwin a month from the
datc of such notice and demand until it-is paid.. ¥ any. part
of a deficiency prorated to any unpaid installment under sec-
tion 19 is not paid in full on or before the date preseribed
for the payment of such installment, there shall be collected as
part of the tax, interest upon the unpaid amount at the rate
of one per eentum a month from such date until it {s paid.

() Interest om Extension.—If the time for payment of the
amount determined as the tax by the taxpayer, or any install-
ment thereof, is extended under the provisions of section 13
(¢}, there shall be collected as a part of sueh amount, inter-
est thereou at the rate of six per centum per annum from the
date upoun which such payment should have been made if no
extension had been granted to the date of expiration of the
period of extension, or to the date the tax is paid, whichever is
earlier,

(5) Fiduclaries.—For any period an estate is held by a
fiduciary appointed by ovder of any court of competent juris-
diction or by will, there shall he eollected interest at the rate
of six per eentum per annum in lieu of the interest provided in
subsections (d) (1), (2) and (8) of this section.

Bre. 16, Accounting Periods:

(8) The net income shall be computed upon the basis of the
taxpayer’s annual accounting period (fiscal year or calendar
Year, as the ease may be) in aecordance with the method of
accounting regularly employed in keeping the books of such
taxpayver; but if no such method of accounting has heen so
employed, or it the method emiployed does not clearly reflect

1105
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the income, the computation shall be made in aceordance with

such method as in the opinion of the commissioner does
clearly refleet the income. If the taxpayer’s annual aceount-
ing period is other than a fiscal year as defined in section 2 (1)
or it the taxpayer bas no annual accounting period or does
not keep boolws, the net income shall he computed on the basis
of the ealendar vear,

(b) If a taxpayer, with the approval of the commissioner,
chauges the basis of computing net ineome from fiseal year o
calendar vear a separate return shall be made for the period
between the close of the last fiscal year for which return
was made and the following December 31. If the change is
from calendar year to the fiseal year, a separate return shall
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be made fo~ -he period hetwaor the close of the last calendar
year for which retnm was made and the date dssignated as the
close of the fiseal year. Tf the ¢iange is from one fiseal year to
another fiscal sear a separate returs shall be made for the
period between the close of the former fiseal year and the date
designated as the ¢iose of the ne'v fiseal year.

(1) Where & separate return is made under subsection (b)
of this seetion cn account of a change in the accounting period,
and in ali other cases where a separate return is required or
permitted, by “egunlations preseribed by the commissioner, to
be miade for a fractional part of a year, then the income shall
be computed on the basis of the peviod for which separate
return is macde, . o .

(2) If a separate return is :nade uncler subseetion (h) of
this section, on aceount of a change in the accounting period,
the net income, computed on thz basis of the period for which
separate return is made, shall be placed on an annual basis
by multiplying the amount thereof by twelve and dividing by
the number of months inctuded in the period for which the
separate return is made. The tax shall be such part of the
tax computed on such annual basgis as the number of months
in such period is of twelve mounths.

{¢) In the case of a return made for a fractional part of a
year, cxeept a return made under subsection (b), on aceount
of a change in the aecounting period, the personal exemption
and the eredit For dependents shall be reduced respectively to
amounts which bear the same ratio to the full credits provided
as the number cf months in the period for which return is made
bears to twelve months, :

{d) The amount of gll items of gross irceme shall be
included in the gross income Zor the taxable year in which
received by the taxpayer, unless, urder the methods of aceount-
ing permitted -ander subsection (a) of this section, any such
amounts are fo be properly accounted for as of a different
period, In the case of the death of the taxpayer there shall
be included in computing net imcome for the taxable period
in which falls the date of his death, amounts acerued up to the
date of his death if not otherwise properly includable in respect
of such period sr a prior period.

(e) The deductions and credits provided for in this act shall
be taken for the taxable year in which ““paid or acerued” or
paid or incurred, dependent upon the raethod of accounting
upon the basis of which the nef income i3 computed, unless in
order clearly to reflect the inecome the ldeduetions or credits
should be taken as of a different period. In the case of the
death of a taxpayer there shall be allowed as deductions and
eredits for the taxable period in which falls the date of his
death, amounts acerued up to the date of his death if not
otherwise properly allowable in respeet of smeh period or a
prior period. : '

8ec.”17, Supplementary Reiurns, f the commissioner

shall be of the opinion that any tazpayer has failed to file s
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return, or to include in a return filed, either intentionally or
through error, items of taxable ineome, he may require from
such taxpayer a return, or a supplementary return, under
oath, in sueh forma as he shall preseribe, of all the items of
income which the taxpaver received during the year for which
the return is made, whetlier or not taxable under the provisions
of this act. Every taxpayer required by the Federal govern-
ment to file a supplementary return shall file a sepplementary
return with the commissioner. If from a supplementary
refury, or otherwise, the commissioner finds that any items of
income, taxable under this aet, have been omitted from the
original return he may require the items so omitted to be dis-
closed to him, under oath of the taxpaver, and to be added to
the original retmmn.  Sueh supjplementary véturn and fHé cor-
rection of the original return shall not relieve the taxpayer
from any of the penaltics to which he may be liable under any
provision of this act. The commissioner wmay proeceed under
the provisions of section 19 of this aet whether or not he
raéquires a return or a supplementary retorn under this scetion.

Sec. 18. Jeopardy Assessments.

(a) If the commissioner finds that a taxpayer designs
quickly to depart from this State or to remove his property
therefrom, or to conceal himself or his property theresin, or to
do any other act tending to prejudice or to render wholly or
partly ineffeetual procecdings to eolleet the tax for the taxable
vear then last past or the taxable year then current unless such
proceedings be hrought without delay, the commissioner shall
declare the taxable period for such taxpaver immediately
terminated and shall eause notice of such finding and declara-
tion to be given the taxpayer, together with a demand for
immediate payment of the tax for the taxable period so
deelared terminated and of the tas for the preceding taxable
vear or so much of smeh tax as is unpaid, whether or not the
time otherwise allowed by law for filing the return and paying
the tax has expired; and such taxes shall thereupon become
immediately due and payable. In any proceeding in court
brought to enforce payment of taxes made due and payable by
virtue of the provisions of this section the finding of the
commissioner, made as herein provided, whether made after
notice to the taxpayer or not, shall be for all purposes pre-
sumptive evidence of the taxpayer’s design. '

{b) If the commissioner believes that the assessment or eol-
lection of a deficiency will be jeopardized by delay, he shall
tmmediately assess such deficiency (together with all interest,
additional amounts, or additions te ihe tax provided for by
this act) and the amount so assessed shall be due and payvable
upon notice and demand from the commissioner.

(e) If any taxpayer fails to file a return, or files a false or
fraudulent return with intent to evade tax, for any taxable
year, the tax may be assessed, or & proceeding in court for the

eollection of sueh tax may be began without aggessment, at any
time.

1111
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(d) The commissioner is hereby authorized to prescribe
such rules and regilations as may be necessary to properly
earry out the yrovisicns of this seation.

Seo. 19. Asuessment of Deficiensy Tax. Protest. Appeal.
As soon as practierble after the 10tu n is filed, the commis-
gsioner shall exanine it and shall delexmine the correet amount
of the tax. If the commissioner determines that the tax dis-
elosed by the o iginal return is less ihan the tax disclosed by
his examination he shall mail ootice to the taxpayer at his
last known address of the deficiency proposed to be assessed.
The notice shal set forth the detai s and eomputation of such
deficiency. : J :

Within sixty days after mailing of said notice the tazpayer
may file with fie commissioner a written protest against the
levy of the proposed defleiency, speeifying therein the grounds
upon which the protest is based. The protest must be under
oath,

I1f no sueh protest is so filed the amonnt of the deficiency
shall be final upon the expiration of seid sixty-day period. If
a protest is so £led it shall he the duty of the commissioner to
rgconsider the computation and levy of the deficiency ecom-

lained of, and, if the taxpaver as so requested in his protest,
1t shall be the d.uty of the commissioner to grant said taxpayer,
or his authorized representatives, an oral hearing.

The commissioner’s action upon the protest shall be final
upon the espiration of thirty days from the date when he
mails uotice of his aclion to the taxpayer, mmless within that
thirty day period the taxpeyer appesls in writing from the
action of the commissioner to the State board. The appeal
must be addressed and mailed to the State Board of Equaliza-
tion at Sacramento, California, and a copy of the appeal
addressed and raailed at the same time to the commissioner at
Sacramento, California. Said board saall hear and determine
the same and thereafter shall forthwith netify the taxpayer
and the commissioner of ils determination, and the reasons
therefor. Such determination shall be final. unless, within
sixty days from the time of such determination, the commis-
sioner shall apply to the Supreme Court of the State for a

writ of eertiorari or review for the purpose of having the

lasfulness of the decision of said board inquired into and
determined.

When a deficiency has been determined and the tax has
become final under the provisions of this section, the com-
migsioner shall mail notice and demand to the taxpayer for
the payment tliersof, and such tax shali be due and payable at
the expiration of ten dayvs fromc the date of sach notice and
demand, unless the taspayer has elected to pay the tax in
installments. in which case the deficieney shall be prorated to
the three installments. Hxeept as provided in seetion 18 (relat-
ing to jeopardy assessments), thet part of the deficiency so pro-

‘rated to any installment the date for payment of which has not

arrived, shall be collected at the same time as, and as part of,
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such installment. That part of the deficiency so prorated to
any installment the date for payment of which has arrived
shall be due and payable at the expiration of ten days from
the date of sueh notice. -

A certificate by the commissioner or of said board, as the
cass may be, of the mailing of the notices specified in this see-
tion shali be prima facie evidence of the computation and levy
of the deficiency in tax and of the giving of said notices,

Bxeept in the case of a fraudulent return, every notiee of
a proposed defleiency tax shall be mailed to the taxpayer
within three years after the return was filed and no deficiency
shall be assessed or collected with respect to the year for which
such return was filed unless such notice is mailed within sueh
period. For the purposes of this paragraph a return filed
vefore the last day prescribed by law for the filing thereof
shall be considercd as filed on such last day.

Any amount of tax in excess of that diselosed by the return,
due to a mathematical error, notice of whieh has been mailed
to the taxpayer. shall not be considered a deficiency assessment
within the meaning of this seetion. The taxpayer shall have
no right of protest or appeal as herein provided, based on
sueh notice, nor shall snch assessment or eollection be pro-
hibited by any of the provisions of tliis section.

See. 20. Refund of Tax, Interest on Refunds, Appeal.

1f in the opinion of the eommissioner, or State board, as the
case may be, a tax has been eomputed in a2 mauner contrary
to law or has been erroneously computed by reason of a
clerical mistake on the part of the commissioner or said hoard.
or, if any tax. penalty or interest has been paid more than onae,
or has been erroneonsly or illegally eollected, or has been
errgneously or illegally computed, such fact shall be set forth
in the records of the commissioner, and the amount collected
in excess of what was legally due shall be eredited on any taxes
then due from the taxpayer under this act, and the balance
refunded to the taxpayer; but no such credit or refund shall

~ be allowed or made after three years from the time the return

was filed by the taxpayer or within two years from the time
the tax was paid, whichever period expires the later, unless
before the expiration of such period a claim therefor is filed by
the taxpayer. If no return is filed by the taxpayer, then no
eredit or refund shall be allowed or made after two years from
the time the tax was paid unless before the expiration of such
period a elaim therefor is filed by the taxpayer. Every claim
for refund must be in writing under oath and must state the
specific grounds upon which the claim is founded. '

If the commissioner disallows any claim for refund he shall
notify the taxpayer accordingly., Within thirty days after
the mailing of such notice, or if the commissioner does not
agt upon any claim for a refund within six months after the
time the claim was filed, then within thirty days after the
expiration of said six months, the commissioner’s action upon
the claim shall be final, unless within suel thirty day period
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the taxpayer appeals in weiticg frora the action of the com-
missioner 1o the S:ate board. The appeal must be addressed
to the State Board ol Bgualization at Snerameanto, California,
and a copy of the appeal addressed and mailed at the same
time to the commissioner at Sacramerto, California. Said
board shall hear a1d deternine the same and thereafter shall
forthwith not fy the taxpayer and the commissioner of its
determination. Sach defermination shall be final, unless,
within sixty ¢ays from the time of suzh determination, the
eommissioner shall apply to the Supreme Court of the State
for a writ of certiorari or review for the purpose of having
the lawfulness of the decision of said board inquired into and
determined. ' -

Interest Interest sha'l be allowed and pald upon any overpayment of
any fax, if the overpayment wes rot mnade because of an error
or mistake on the part of the -axpayer, at the rate of six per
centnm per annum as follows:

(1) In the case of a credit, from the date of the overpayment
to the date of the allowanee of the eredit. Any interest
allowed on any credit shall first be eredited on any taxes due
from the taxpeyer under this act. :

(2) In the case of a refund. from the date of the overpay-
ment to a date preceding the date of tae refnnd warrant by
not more than thirty days, suech date to be determined by the

- gommissioner,

Recorers Any refund or any portion thercof whieh is erroneously

of refunds ‘ . - .

orercdits,  made, and any credit or any portion thereof which is errone.
ously allowed, may be recovered, together with interest at the
rate of six per centum per annum from the date the refund
was made or the credit allowed, in an aetion brought by the
commissioner in & oourt of competent jurisdietion in the
eounty of Sacramento in the name of the pecple of the State
of California, and such action shall be ‘ried in the county of
Sacramento unless the eourt with the consent of the prose-
cutor, order & change of place of trial. The Franchise Tax
Counsel or the Attorney (eneral must prosecute such actiom,
and the provisions of the Code of Civil Precedure, relating
to service of summons. pleadings. proofs, trials, and appeals
are applicable tn the proceedings herein provided for.

In the even! that a tax has been illerally levied against a
taxpayer, the commissioner shall set forth on his records the
reasons thercfor and thereafter shall authorize the cancella-
tion of such tax, ‘

Aclonte . SEo. 21, Action to Recover Tax. ‘

Any taxpayer claiming that the tax computed and levied
against him is void in whole or in part may pay the tax under
profest and bring an action against the State Treasurer for
the recovery of the whole or any part of the amount paid.
The protest must be in writing under oath and wnst state in
detail the gro.inds upen whica the claim is founded. Such
action must be filed within ninety days after the notice and
demand for tte payment of the tax under section 19 hereof;
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provided, however, no action shall be filed for the recovery of
a deficiency assessment unless the taxpayer has made protest
to the comntissioner of the computation and levy complained
of under the provisions of such section; and provided further,
that no action shall he brought to recover any deficiency
.assessment, or any part thercof, if the tazpayer hag at any
time appealed to the State board from the action of the
ecommissioner in overruling the taxpayer’s protest to the
commissioner’s proposal of the said deficiency assessment.

‘When a refund elaim has heen filed under the provisions of
section 20 hereof, and the same has been denied or no action
has been taken thereon by the commissioner within six months
from the filing thereof, the taxpayer may bring an action
against the State Treasurer on the grounds set forth in such
claim for the recovery of the whole or any part of the amount
claimed as an overpayment, but such action must be bronght
within ninety days from the date of the commissioner’s denial
of such claim or within ninety days from. the expiration of
the said six months if no aciion has been taken by the com-
missioner; provided. that no action shall he filed if the tax-
payer has sppealed to the State board from the action of the
commissioner with respect to any refund claim.

In any judgment of any court rendered for any overpay-
ment in respect of any tax jmposed by this act, interest shall
be allowed at the rate of gix per centum per annwm upon the
amount of the overpayment, from the date of the payment or
eollection thereof to the date of allowance of eredit on account
of snch judgment or to a date preceding the date of the refund
warrant by not more than thirty days, such date to be deter-
mined by the eommissioner. ‘

Whenever under the provisions of this seetion an action is
commenced against the State Treasurer, a copy of the com-
plaint and the summons must be served upon the Treasurer or
his deputy and the commissioner, At the time the Treasurer
demurs or answers, he may demand that the action be tried in
the superior eourt of the county of Sacramento, which demand
must be granted, The Franchise Tax Counsel or the Attorney
General of the State of California must defend the action.
A failure to begin such action within the time herein speci-
fied skall be a bar against the recovery of such tages.

Withie sixty days after the determination of the State
board of any appeal from the action of the commissioner the
appellant may apply to the Supreme Court of the State for
a writ of certiorari or review for the purpose of having the
lawfulness of the decision or order of the State board inguired

~ into and determined. Such writ shall be made returnable not
later than thirty days after the date of the issuance thercof,
and shall direst the State board fo certify its vecord in the
case to the court, On the return day, the cause shall be heard
by the Supreme Court, unless for a good reason the same be
continued. The State board and each party to the proceed-
ing before such board shall appear in the review proceeding.
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The provisions of the Code of Civil Procedure of this State
relating to the writs of review shell apply to proceedings
instituted in the Supreme Corvrt under the provisions of this
section, ,

funne iy Bee, 22, Partnership Not Taxab'e.

' (a) An individual earrying on business in partnership shall
be liable for incorze tax only in his individual capacity and
shall include in his gross income the distributive share of the
net income of the partnership received ty him or distributable
to him duricg the taxable year,

(b) The net income of the partnership shall be computed
in the same manner and on tae same basis as in the case of
an individua:, ‘

(¢) EBvery partuership shal. make a return for each tax-
able year, sta'ing specifically the items of gross ineome and
the deductions allowed by :his act, and shall include in the
return the names and addresses of the individuals, whether
residents or nonresidents, who would be antitled to share in the
net income if distributed and the amount of the distributive
share of each individual. The return shall be sworn to by any
one of the partners. ' :

(d) If the taxable year of a partner is different from that of
the partnership, the disteibutive saare of the net income
of the partnership to be inciuded in com puting the net income
of the partne> for his taxable year shall be based upon the
net income of the partnership for any taxable year of the
partuership eading within the taxable yrar of the partner.

Mermition  Spe. 28, Information at Scurce.

(a) Every individual, partnership, esrporation, joint stock
company or association, insurance company, business trust, or
go-called Massachusetts trust, being a resident or having a
place of business in this State, In whatever capacity scting,
including lessees or mortgagors of rzal or personal property,
fiduciaries, employers and all officers and employees of this

- State or any yolitica: subdivision of this Siate, having the eon-
trol, receipt, custody, dispesal or payment of interest (other
than interest coupons payable to bearer}, reni, salaries, wages,
premiums, annuities, compensations, remunerations, emolu-
ments or other fixed or determiuvable annual or periodiecal
gains, profits and income amounting to $1,00C or over, paid or
payable during any year to any taxpayer, shall make complete
refurn thereot under oath, to the commissicner, under such
regulations and in such form and manner aud to sueh extent
as may be preseribed by him.

(b} Such rzturns may be required, ~egardless of amounts,
(1) in the case of payments of interest upen bonds, mortgages,
deeds of trust, or other s‘milar obligsticns of corporations,
and (2) in the case of colleetions of items (not payable in the
United States) of in%erest upon the bonds of Poreizn countries
and interest upon tae bonds of and dividends from foreign
corporations by persons undertaking as a matter of business
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or for profit the eollection of foreign payments of such interess
or dividends by means of coupons, checks, or bills of exchange.

{e) When necessary to make effective the provisions of this
section the name and address of the recipient of income shall
be furnished upon demand of the person paying the income,

{d) The provisions of this section shall not apply to the
payment of interest oblizations not taxable under this act.

(e) The commissioner, whenever he deems it neecessary to
insure eomphanee with the provisions of this act, may under
rules and regulations preseribed by him, require any individ-
ual, partnership, corporation, joint stock company or asso-
ctation or insurance eompany, including lessees or mortgagors
and employees of the State or of any politieal subdivision of
the State having control. receipt, custody, disposal or payment
of interest (other than interest coupons payable to bearer),
rent, =alaries, wages, premiums, ammuities, compensation, remu-
nerations. emoluments or other fixed or determinable annual
or periodical gains, profits and ineome paid or pavable to any
taxpayer, to deduet and withhold the tax due from such tfax-
payer anct make return thereof and pay the tax to the eom-
Dissioner.

Sec, 24, Allocation of Income and Deductions—In any
case of two or more organizations, trades or businesses
{whether or not incorporated, whether or not organized in the
State of California, and whether or not affiliated) owned or
controlled directly or indirectly by the same interests, the
commissioner is anthorized to distribute, apportion or allosate
gross ineome or deductions between or among such organiza-
tions, trades, or businesses, if he dstermines that sueh distri-
bution, apportionment, or allocation is neeessary (1) in order
to prevent evasion of faxes of any taxpayer taxable herennder,
or {2} clearty to refleet the iucome of any of such organiza-
tions, trades, or husinesses where the income of any taxpayer
taxable hereunder is atfected thereby in sueh manner as to
permit cvasion of taxes.

See. 25. Credit for Taxes Paid Other States by Resident
or Nonresident Taxpayers,

(a) Whenever a resident taxpayer of this State has become
liable to income tax to another State or country upon his net
income, or any part thereof, for the taxable year, derived from
sources without this State, and subjeet to taxation under this
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aet, the amomut of ineome tax payable by him under this act

shall be eredited with the amount of income tax so paid by him
to such other State or country, but such credit shall not exceed
suely proportion of the tax payable under this act, as the income
subject to tax in such other State or country bears to the tax-
payer’s entire income upon which the tax is imposed by this
aat,

(b) Whenever a nonresident taxpayer taxable under this
act has become liable to income tax to the State or country
where he resides upon his net income for the taxable year,
derived from sourees within this State and subjeot to taxation
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under this act, tte amount cf ineome tax payable by him
under this sei shell be credited with such proportion of the
tax so payable by him to the State or conntry where he resides
ag his inecome subzect to taxation under this aet bears to his
entire income upcn which the tax so nayable to such other
State or country was imposed ; provided, that such eredit shall
be allowed only i’ the laws of said Suate or country grant
a8 substantially similar erecit to residents of this State subject
to income tax under such laws, or impose a {ax upon the per-
gonal incomes of its residents derived from sources in this
State and exenpt from taxation the personal incomes of resi-
dents of this State. No credit shall te allewed against the
amount of the tax on any income faxable vnder this aet which
is exempt fror taxation under the laws of such other State.
(¢) The credits provided in this section shall be allowed
only on presentation to the corumissioner of satisfactory proof
that the taxpayer is entitled to same. : ‘
Sgo. 26. Tax Upon Settlement of Fiduciary’s Account.
(2) No final account of & fiduciary shall be allowed by the
probate court unless such cecount shows and the judge of said
court finds, that all taxes imposed by the provisions of this act
upon said flduciary, which have become payable, have been
paid, and that all taxes which may become due are secured by
bond, deposit or otherwise. The certificate of the commissioner
and the receipt for the amount of the tax therein certified
shall be conclusive as to the payment of the tax, to the extent
of said certificate.
(b) For the purpose of facilitating the séttlement and dis-
iribution of estates held by fidueiaries, the commissioner may

. on bebalf of the State agree upon the zmount of taxes at any
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time duve or to become due from sueh fidueciaries under the
provisions of this aet, and payment in aceordance with such
agreement shell be full satisfaetion of the taxes to which the
agreement relates.

(¢) Upon notice to the commissioner that any person is
acting in a fidueiary capacity, such fidueizry shall assume the
powers, rights, duties, and privileges of the taxpayers in
respeet of any tax imposed by this ac: (except as otherwise
speeifically provided and except that the tax shall be col-
leeted from the estate of the taxpayers), nntil notice is given
that the fidueiary capaeity has terminated. Notice under this
seetion shall be given in accordance with rules and regulations
preseribed by the commissioner,

Bec. 27. Contract to Assume Tax Ilegal.—It shall be
unlawful for any person to agree or contract directly or
indireetly to pay or assume or bear the burden of any tax
payable by any taxpayer under the provisions of this act,
Any such cortract or agreement shall be null and void and
shall not be eaforeed or given effect by any court. .

Sec. 28, Xinforcement of Tax.~~In anv ease in whiech any
tax or any pertion or installment thereof, interest or penalty
imposed under this zet is not paid when due, the commissioner
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shall file in the office of the county clerk of Saeramento County,
or any other county, a eertificate speeifying the amount of the
iax, penalty and interest due, the name and last known address
of the taxpayer liable for the same, that the commissioner has
complied with all the provisions of this act in relation to the
computation and levy of the tax and a request that judgment
be entered against the faxpayer in the amount of the tax,
penalty and inierest set forth in the certificate. The county
tlerkk immediately upon the filing of sueh certificate shall
enter a judgment for the people of State of California against
the taxpayer in the amount of the tax, penalty and interest
set forth in the certificate. The judgment may be filed by
{the county elerk in a loose-leaf book entitled ‘‘ Personal Income
Tax Judgmenta.” _

An abstract of such judoment or a copy thereof shall be

recorded with the county recorder of any connty and from'

the time of such recording, the amount of the taxes, penalty
and interest therein set forth shall constitute a lien upon all
property of the taxpayer in such county, owned hy him or
which he may afterwards and before the lien expives acquire,
which lien shall have the force, effect and priority of a jude-
ment lien. Exeeution shall issue upon sueh a judgment upon
request of the commissioner in the same manner as execution
may issue upon other judgments, and sales shall be held under
suel: execution as prescribed in the Code of Civil Procedure.
In all proceedings under this seetion the commissioner shall
be authorized to act on behalf of the people of the State of
California.

The commissioner may, at any time, bring an action in a
court of competent jurisdiction, in the name of the people of
the Btate of California, to recover the amount of any taxes,
penalties, and interest due under this aect. "The 'ranchise Tax
Counsel or the Attorney General of this State must proseente
such action and such action shall be tried in the county of Sac-
ramento unless the court with the comsent of the prosecutor,
order & change of place of trial. In such aetion a writ of
attachment may be issued, and no bond or affidavit previous to
the issuing of =aid attachment is requived. In such action a
certifieate by the commissioner showing the delinquency shall
be prima fucie evidende of the levy of the tax, of the delin-
queney and of compliance by the commissioner and the State
board with all the provisions of this act in relation to the
computation and levy of the tax,

It is expressly provided that the foregoing remedies of the
State shall be cumulative and that no action taken by the
commissioner shall be or be construed to be an election on the
part of the State or any of its officers to pursue any remedy
hereunder to the exclusion of any other remedy for which pro-
vision is made in this act.

See. 23, Tax a Debt—Every tax imposed by this act,
and all increases, interest and penalties thereon, shall become,
from the time it is dne and payable, a personal debt, from the
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person or porsons liable {¢ ypuy the same, to the State of
Califorzia.

SEc. 80. Panal Provisions --Any person who, with or
H

without fraudulent intent, fails to pay any tax or to make,
render, sign or verify any returr, or to supply any information,
within the time required by or ander the provisions of this act,
shall be liable to a penalty of not moce then $1,000, to be
reeovered by the Franchise Tax Counsel or the Attorney
General, in the name of the people, hy action in any court of
competent jurisdiciion.

Any person or any officer o> employee of any eorporation,
or member or employee of any partnership, who, with or with-
out intent to evade any requirement of this act or any lawful
requirement of the commissioner thereunder, shall fail to pay
any tax or to make, sign or verify any return or o supply any
information required by or urder the provisions of this aet,
or who, with like intent, shall make, render, sign or verify
any false or fraudulent return or statement, or shall supply
any false or fraundulent infcrmation, shall be liable to a
penalty of nct more than $2,000, to be recovered by the
Franchise Tax Counsel or the Attorney General in the name
of the people, by action in any court of competent jurisdiction,
and shall also be grilty of a misdemeanor and shall, upon
eonviction, be fined not to exceed $1,000 or he imprisoned not
to exceed oue year, or both, at the discrezion of the eonrt.

The proseeutor shall have the power, with the consent of the
commigsioner to compromise any penalty for which he is author-
ized to bring setion under this seetion. The penalties pro-
vided by this section shall be additional fo all other penalties
in this act provided,
 The certificate of the commissioner fo the effect that a tax has
not been paid, that a return has not been filed, or that informa-
tion has not besn supplied as required by the provisions of this
aet, shall be prima facie evidence that such tax has not been
paid, that suck return has not been filed or that sich informa-
tion has not been supplied. -

Sgr, 31, Disposition of Proeeeds.

(8) All moneys and remittaneces recsived by the commis-
sioner in pursuance of the provisions of this ast shall be trans-

mitted promptly to the State Treasurer, and copies of the

schedules cove. ing such transmittaly shall he furnished at the
same time to .he Stute Controller,

(b} Al moneys and remittences so received and so trans-
mitted shall be deposited, after clearance of remittances, in the

- State treasury and credited to the ‘‘Personal income tax

fund.” .

- (e) For expenditure by the commissioner in carrying out the
provisions of this act theve is hereby appropriated a sum of
mongy equal to one hundred thousand do.lars and three per
eent, or so much thereof 23 may be necessary, of all other
moneys deposited in the personal income tax fund; said one
hundred thousand dollars being payable out of moneys in the
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general fund not otherwise appropriated, the remainder of
the moneys hereby appropriated being payable out of the per-
sonal income tax fund; provided, that, out of said three per
cent of said other moneys deposited in the personal income
tax fund on or before June 80, 1937, the sum of one hundred
thousand dollars shall be returned into the general fund. ¥or
expenditure by the Contreller in earrying out the provisions
of this act therc is bhereby appropriated out of the personal
income tax fund the sum of five thousand dollarg or so mueh
thereof as may be necessary, for expenditure by the State
Treasurer tn carrying out the provisions of this act there is
hereby appropriated out of the personal income tax fund the
sum of ten thousand dollars or so muech thereof as imay be
necessary, and for expenditure by the Department of Finance
in auditing the revenues and expenditures resulting from the
provisions of this act there is hereby appropriated out of the
personal ineome tax fund the sum of ten thousand dollars or
so much thereof as may be necessary. The balance of the
moneys in the personal invome tax fund shall, upon order of
the State Controller, be drawn therefrom for the purpose of
making refunds hereunder or be transferred to the general
fund of the State.

Suc. 32. Commissioner to Administer This Aet.

{a) The commissioner shall administer and enforee the tax
herein imposed, for which purpose he may divide the State into
a reasonable number of districts, in each of whieh & branch
office or offices may be maintained during all or such part of
the time as may be necessary. In the establishment of such
distriets and offices due consideration shall be given by the
commissioner to the matter of economy of administration and
serviee to the taxpayers.

{b) The commissioner, for the purpose of ascertaining the
correctness of any veturn or for the purpose of making an esti-
mate of the taxable income of any taxpayer, shall have power
to examine or cause to be examined by any agent or representa-
tive designated by him for that purpose, any books, papers,
records or memoranda, bearing upon the matters required to
be included in the retuwrn, and may require the attendance of
the taxpayer or of any other person having knowledge in the
premises, and may take testimony and require proof material
for his informatiom, with power to administer oath to such
PErs3on or Persons.

(¢) The commissioner may appoint and remove, in the man.
ner provided by law, such officers, agents, branch office income
tax deputies, and other employees as he may deem necessary,
such persons to have such duties and powers ag the commis-
sioner may from time to time preseribe. Amy temporary
appointments of braneh office income tax deputies and other
branch office employees shall be made from cligible residents
of the distriet in whieh sueh branch office or offices are located.
The salaries of the personnel required by the commissioner
shall be such as he may preseribe, in the manner provided by
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law, aud the commissioner and such personnel shall be allowed
reasonable and necessary traveling and o her expenses incurred
in the performance of their dnties. The commissioner may
require such of the officers, agents, deputies and other employ-
ees as he may designate, .o give hond for the faithful per-
formance of toneir duties in stch sum and with such sureties
as he may determine, and z1l premivms an such bonds shall be
paid by the commissioner out of rioreys appropriated for
the admiristration of this cet.

(d) The commissioner end sueh officers, as hie may desig-
nate, shall have the power io administer an oath to any person
or to take the ackrowledgmrent of any nerson in respect of any
return or veport required by this act o1 the rules and regula-
tions of the ecmmissioner.

Beerey re-  BEC. 33. Secrecy Required of Ofieials, Penalty for Viola-

nuired of .

ofcials,  t10M.

pralty for . (a) Except in sccordance with proper judicial order or as
otherwise provided by law, it shall be unlawful for the eon-
missioner, any deputy, agent, elerk or other officer or smployee,
to divulge or make kiown in any manner the amount of income
or any particulars set forth or disclesed in any report or
return required under this act. Nothing herein shall be con-
strued to prohibit the publication of statisties, so classified as
to prevent the identification of particular reports or returns
and the items thereof, or the inspection by the Attorney
General or o.her legal representatives of the State, of the
report or return of any taxpayer who shall bring action te set
aside or review the tax based thereon, or against whom an
action or proceeding Las been instituted to recover any tax or
any penalty imposed by this act. Reports and returns shall
be preserved for four years and thereafter until the cowmmis-
sioner orders them to be destroyed. _

(b} Any offense against subdivision (a) of this section shall
be a misdemeanor.

(¢} Notwithstanding the provisions of this section, the com-
missioner may permit the Commissioner of Internal Revenue of
the United States, or the proper officer of any State imposing an
income tax upden the incomes of individuals, or the anthorized
reprosentative of either such officer, to inspeet the income tax
returns of any individual, or may furnish to sueh officer or his
authorized representative an abstract of the return of income
of any taspayer or supply him with mformation concerning
any item of income contained in any return, or disclosed by
the report of any investigation of the ineome or return of
ineome of any taxpayer; but sueh perraission shall be granted
or such information furnisheé to such officer or his representa-
tive, only if ‘he statutes ¢f the United States or of such other
State, as the case may be, grant substantially similar priv-
ileges to the proper officer of this State charged with the
administraticn of this act.

Personl SEC. 84, Personal Ho.ding Companies. Tor the purpose

compenies.  OF this aet a personal holding ecompany whether or not organ.
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ized under the laws of this State shall not be recognized as a
legal entity separate and distinet from the sharcholders thereof.
Any such company having more than one shareholder shall be
deemed a partnership.

Src, 33. Uneconstitutionality or Invalidity. If any clause,
sentence, paragraph, or part of this act shall, for any reason,
be adjudged by any court of competent jurisdietion to be
invalid, such judgment shall not affect, impair, or invalidate
the remainder of this act, but shall be confined in ity pperation
to the clause, sentenee, paragraph or part thereof direectly
involved in the controversy in which sueh judgment ghall have
been rendered. No caption' of any section or set of sections
shall in any way affect the inferpretation of this aet or any
part thereof,

See, 36 Taking Effect of the Act.

This aet, inasmuch as it provides for a tax levy for the
usual enrrent expenses of the State, shall, under the provisions
of scetion 1 of Article IV of the Constitution, take effect
immediately, and shall apply to the net incomae of persons
taxable hereunder received or acerued on and afier January
1, 1935,

CHAPTER 330.

An act to lcense, requlate and control the manufacture, trans-
portation, sale, purchase, possession and disposition of aleo-
holic beverages; to levy an excise tax on the sale of eleokolic
boverages; to provide for the licensing of the manufacture,
distribution and sale of alcoholic beverages; to prescribe
penalties for the violation of {his act; to make an appropria-
tion for the enforcement of this act; lo take effect imme-
digiely,

LApnroved by the Governor June 13, 1985, In affect immediately,]
The people of the State of Californic do enact as follows:

Srcriok 1, This act is known and may be eited as the
*‘ Aleoholic Beverage Control Aet.”

Seg. 2. The following words, terms and phrases when
used in this act have the meanings aseribed to them in this
section, except where the context clearly indicates a different
meaning : '

(a) “‘Alcohol”” means ethyl alechol, hydrated oxide of
ethyl, or spirits of wine, from whatever source or by whatever
process produced, :

(b) ‘‘Aleoholic beverage’’ means and includes alechol,
spirits, liquor, wine, beer and every liquid or solid containing
aleohol, spirits, wine or beer, and which contains one-half of
one per cent or more of alechol by volume and which is fit

for heverage purposes either slonme or when diluted, mixed
or eombined with other substances,

1123
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the possession of the property taken upon such search warrant
to the owner thereof.

Sme. 8. The violation of any of the provisions of this act renaty
shall constitute a misdemeanor.

Sec, 9. If any section, subsection, semtence, clause or Consite-
phrase of this act ig for any reason held to be unconstitutional '™
such decision ghall not affeet the validity of the remaining
portions of this aet. The Leglsla.ture hereby declares that it
would have passed this act, each sect:on, subsection, sentence,
ciause or phrase thereof, 1rr35pectav'e of the fact that any one
or more of the seet}ons, subsections, sentences, clauses or
phrases be declared wnconstitutional.

CHAPTER 668,

An act to amend sections 2, 3,4,7,8,9,10,19, 15, 18, 19, 20, 21, S5 195
23, 25, 26, 27, 832, 83 and 34 of *‘The Personal Income Taa: Srented
Aot of 19385, 2 relatmg lo the tazation of income of indi-

viduals, estutes and trusts.

[Approved by the Governor July L In effect August 27, 133%.]
The people of the Stale of California do enact as follows:

Secrion 1. Section 2 of the act eited in the title hereof ig Stis 1935
‘hereby amended to read as follows:

See. 2. Definitions, For the purposes of this act and Detnilions
unless otherwise required by the eontezt—

(2) The word ‘‘commissioner’’ as used in this act and the
word ‘‘commissioner’’ ag used in the *‘Revenue Act of 1936,
when any part of that aet is incorporated herein by reference,
mean the Bank and Corporation Franchise Tax Commissioner.

(d) The word ‘‘fiduciary’ means a guardiaun, frustee,
ciary, estate, or trust subject to the tox imposed by this act.

(o) The word *‘individusl’’ means a natural person,

(d) The word “ﬁducmry” means a guardian, trustee,
exeeutor, administrator, recelver, conservator, or any person,
whether individual or eerporate, aeting in any fidueiary
capacity for any person, estate or trust,

(e} The word ‘‘person” includes individuals, fiduciaries,
partnerships and corporations,

(f) The term ‘‘partnership’’ includes a syndicate, group,
pool, joini venture, or other unineorporated orgenization,
through or by means of which any business, financial opera-
tion, or venture is carried om, and which is not, within the
meamng of this act, a trust or estate or a eorporatwn and the
term ‘‘partner’’ includes a member in such a s*yndlcate gTOup,
pool, joint venture, or organization.

(b) The word ‘‘corporation” includes joint-stock com-
panies or associations, insurance companies, business trusts or
so-called ‘‘Massachusetis trusta.’’
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(k) The words ‘“taxable year’' mean the calendar year or
the fiseal year, upon the basis of which the net income i8 com-
puted under this aet; if no fiseal year has been established
they mean the calendar year.

“Paxable yéar’’ includes, in the case of a return mads for a
fraetional part of a year under the provisions of this act or
under regulations preseribed by the commissioner, the period
for which sueh return is made.

(i} The words ‘‘fiseal year’’ mean an accounting period
of twelve months ending on the last day of any month other
than December. ‘

(3) The words **paid or ineurred’’ and ‘‘paid or acerued'’
skall be construed aecording to the metfhod of aceounting
upon the basis of which the net income is computed under
this aect.

(k) Every natural person who is in the 8tate of California
for other than a temporary or transitory purpose is a rvesident
and every natural person domieiled within this State is a
resident unless he is a resident within the meaning of that
term ag herein defined of some other State, Territory or coun-
try. Every natural person who spends in the aggregate more
than nine months of the taxable year within the State or
maintaing a permanent place of abode within this State shall be
presumed to be a resident. The presumption may be over-
come by satisfactory evidence that such person is in the State
for a temporary or transitory purpose. Any natural person
who is or shall hecome a resident of this State shall continue
to be a resident even though temporarily absent from the
State. Every natursl person other than a resident is a non-
resident.

(2) The words *‘foreign country’’ mean any jurisdiction

other than one embraced within the United States. The words
“United States,’’ when used In a geographical sense, include
the Btates, the Territorivs of Alaska and Hawali, the District
of Columbia and the possessions of the United States.

{(m) The words ‘“Revenne Act of 193677 mean the act of
Congress of the United States, approved June 22, 1936, and
known and cited as the " Revenue Aect of 1936,%

(n) The words '‘trade or business’” include the perform-
ance of the functions of a publie office.

{0} The words ‘‘State board’’ mean the State Board of
Equalization.

Szo. 2. Section 8 of said aet is hereby amended to read as
tollows

Sec. 3. Who Shall File Returns, {(a) Every person taxabls
under this act shall make a return to the commissioner, stat-
ing specificallv the items of his pross ineome and the dedue-
tions and credits allowed by this act, if having & net income
for the taxable year of—

(1) $1,000 or over, if single, or if married and not living
with husband or wife;
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(2) %2,600 or over, if married and living thh husband or
wife; or

1833

(3) If having a gross income of $5,000 or over, regardless

of the amount of net income.

(b) If a husband and wife living together have an aggre-
gate net income for the taxable year of $2,500 or over, or an
aggregate gross income for such year of $5,000 or over—

- (1) Each shall make such a return, or

(2) The income of each ghall be included in 2 single joint
»eturn, in which ease the tax shall be computed on the aggre-
gate income,

(e} If the taxpayer iz unable to make his own return, the
return shall be made by a duly authorized agent or by the
guardian or other person charged with the care of the person
or property of sueh taxpayer.

(d) Every resident or nonresident who is tazable upon
income of an estate or trust shall include such income in his
{tTOSY income,
~ BBC. 8. Section % of said act is hereby amended to read as

follows:

See, 4. Fiduciary Returns. (a) Bvery fiduciary (exeept
a receiver appointed by authority of law in possession of part
only of the property of an individual) shall make a return for
any of the following individuals, estates or trusts, taxable
hereunder, for which he acls, stating specifically the items of
gross income thereof and the deductions and eredits allowed
under this ast—

{1) Every individual having a net income for the tazable
year of $1,000 or over, if single, or if married and not hvmg
with husband or mfe,

{2) Every individual ha,vmg a net income for the taxzable
ye?!r of $2,500 or over, if married and living with husband or
wife;

(3) Every individual having a gross income for the taxable
year of $5,000 or over, regardless of the amount of his net
{neome;

(4) Every estate or trust the net income of which for the
taxable year is $1,000 or over;

(6) Jvery estate or trust the gross income of which for the
taxable year is $5,000 or over, regardless of the amount of the
net income.

(b) Under such rules and regulations as the commissioner
may preseribe, & return filed by one of iwo or more joint
fiduciaries shall be sufficient complianee with the above
requirement, Sueh fiduciary shall state under oath (1) that
he has sufficient knowledge of the affairs of the individual,
estate, or trust, for which the return is made, to enable him m
make the return, and (2) that the return is, to the best of his
knowledge and beliel, true and correct.

(¢) Any fiduciary required to make a return ander this aot

shall be subject to all the provisions of this act which apply
to individuals.
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gr%}sss. Seo. 4. Section T of said aet is hereby amended to read as

follows: Z/
Grass See. 7. COross Inmcome, (2} Qross income includes gains,
meme profits, and income derived from salaries, wages, or compen-

sation for personal service, of whatever kind and in whatever

form paid, or from professions, vocations, trades, businesses,
commerce, or sales, or dealings in property, whether real or
personal growing ont of the ownership or nse of or interest in
such property; also from interest, reunt, dividends, securities,
or the transaction of any business carried on for gain or
profit, or gains or profits and income derived from any source
whatever, and ineludes any salary, wages or compensation of
any officer or employee of this State, or any political sub-
-division, distriet or municipality thereof.

Exemptions. (b)) The following items shall not be included in gross
income and shall be exempt from taxation under this act:

(1) Amounts received under a life insuranee contract paid
by reason of the death of the insured, whether in a single sum
or otherwise (but if sueh amounts are held by the insurer
under an agreement to pay interest therecn, the interest pay-
ments shall be included in gross ineome);

(2) Amounts received (other than amounts paid by reason
of the death of the insured and interesi payments on sueh
smounts and other than amounts received as annuities) under
a life insuranee or endowment contract, but if such amounts
(when added to amounts received before the taxable year
under such contract) exceed the agpregate premiums or con-
sideration paid {whether or not paid during the taxable year)
then the excess shall be included in gross income. Amonnts
received as an annuity under an anouity or endowment con-
tract shall be imcluded im gross income; excep! that there
shall be excluded from gross income the excess of the amount
reeeived in the taxable year over an amount equal to 3 per
centum of the aggregate premiums or consideration paid for
such anmuity (whether or not paid during sueh yéar), until
the aggregate amount excluded from gross ineome under this
act in respeet of such annuity inereased by the amount which
would have been excluded from gross ineome in respect of
such annuity had this aet heen in effect continuously from
and after the date at which payments under sueh annuity
were first received equals the aggregate premiums or consid-
eration paid for such annuity.. In the case of a transfer for a
valuable eonsideration, by assignment or otherwise, of a life
insurance, cndowmenf, or anntuity coniract, or any interest
therein, only the actnal value of such consideration and the
amount of the premiums and other sums subsequently paid
by the transferee shall be exempt from taxation nnder para-
graph {1) or this paragraph;

(3) The wvalue of property acquired by gift, bequest,
devise, or inheritance (but the income from such property
shall be included in gross income) ;
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(4) Amounts received, through accident or health insur-
ance or under workmen’s compensation acts, as compensation
for personal injuries or sickness, plus the amount of any
damages received whether by suit or agrescwment on account of
sueh injuries or sickness;

(5) The rental value of & dwelling house and appurie-
nanees thereof furnished to a minister of the gospel as part
of his compensation;

(6) Ingome vwhich this State is probibited from taxing
under the Constitution or laws of the United States of Amer-
ica or under the Constitution of this State.

(e) Whenever in the opinion of the commissioner the use
of inventories is necessary in ovder clearly to deterwiue the
income of any taxpayer, inventories shall be taken by such
taxpayer upon such basis as the commissioner may prescribe
as conforming as nearly as may be to the best accounting
practice in the trade or business and as most clearly reflecting
the ineome.

(d) In the case of a sale or other disposition of property,
the gain or loss shall be computed as provided in sections 111,
112 and 113 of the Revenue Act of 1936 -which sections
and the seetions referred to therein are hereby referred to and
incorparated with the same force and effect as though fully

set forth herein; provided, however, that the words *‘with the

approval of the secretary’’ in said sections shall be deemed
omitted. ‘

(e) In the case of sales or exchanges of capital assets, the
gain or loss shall be taken into account in computing net income
in the manmer provided in seetion 117 of the Revenue Act of
1956 which section and the sections of the Revenue Act of
1936 referred to thevein ave heveby referred to and incorpo-
%'&tec} with the same force and effect as though fully set forth

16ve1n.

(£) In the case of taxpayers other than residents the gross
income includes ouly the gross income from sourees within this
State. Gross inecome from sources within and without this
State shall be allocated and apportioned under rules and
regulations to be prescribed by the commissioner.

Income of nonvesidents from stoeles, bonds, notes, or other
intangible personal property shafl not be considered income
from sourdes within this State unless the property has acquired
a business situs in this State, except that if a nonresident buys
or sells such property in this State or places orders with bro-
kers in this State to buy or sell such property so regularly,
systematically, and continuously as to eonstitute doing busi.
ness in this State, the profit or gain derived from such activity
1§ income from sources within this State irrespestive of the
srfus of the property.
 Income of nonresident beneficiaries from estates or trusts is
Income from sources within this State only if distributed or
distributable out of income of the estate or trust derived from
sources within this State.
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(g) (1} The term “*dividend’’ when used in this act means
any distribution made by a corporation to its shareholders,
whether in money or in other property, out of its earnings or
profits accumulated after February 28, 1913, or out of the
earnings or profits of the taxable year (ecomputed as of the
close of the taxable year without diminntion by reason of any
distributions made during the taxable year), without regard
to the amount of the earnings and profits at the time the dis.
tribution was made. :

{2) For the purposes of this act every distribution is made
out of earnings or profits to the extent thereof, and from the
most recently accumulated earnings or profits, Any earnings
or profits accumulated, or inerease in value of property
acerned, before Mareh 1, 1913, may bhe distributed exempt
from tax, after the earnings and profits acoumulated after
February 28, 1913, have been distributed, but any such tax-
free distribution shall be applied against and reduce the
adjusted basis of the stock provided in subsection (d) of this
section.

(8) Amounts distributed in complete liguidation of a eor-
poration ghall be treated as in full payment in exchange for
the stock and amounts distributed in partial liquidation of &
corporation shall be treated as in part or full payment in
exchange for the stock. The gain or loss to the distribuiee
resutting from such exchange shall be determined under sub-
section (d) of this section, and shall be recognized only to the
extent provided in subsection (d) of this section. Despite
the provisions of subsection (e) of thig section, 100 per eentum
of the gain 5o recognized shall be taken into aceount in com-
puting net income, except In the case of amounts distributed in
eomplete liquidation of & corporation. For the purpose of the
preceding sentence, ‘‘complete liquidation®’ includes any ons
of a geries of distributions made by a corporation in eomplete
cancellation or redemption of all of its stock in accordance with
a bona fide plan of Hawidation and under which the transfer of
the property under the liquidation is to be completed within a
time speecified in the plan, not exceeding two vears from the

elose of tha taxable vear during which is mads the first of the

series of distributions under the plan, In the case of amounts
distributed (whether before or after the effective date of this
amendment) in partial liquidation (other than a distribution
within the provisions of subsection (8) of this section of
stock or securifies in connection with a reorganization) the
part of such distribution which is properly chargeable to
capital aceonnt shall not be considered a distribution of earn-
ings or profits. In the case of amounts distributed (whether
before Jaruary 1, 1934, or on or after such date) in partial
liquidation (other than a distribution within the provisions
of subdivision (8) of this subsection or stoek or seeurities
in connection with a reorganization) the part of such dis-
tribution whieh is properly chargeable to capital account shall
not be considered a distribution of earnings or profits within
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the meaning of subdivision (2) of this subsection for the pur- Didends.

pose of determining the taxzability of subsequent distributions
by the corporation.

(4) If any distribution (not in partial or complete liquida-
tion) made by a corporation to its shareholders is not out of
inerease in value of property acerued before March 1, 1918,
and is not a dividend, then the amount of such distribution shall
be applied against and reduce the adjusted basis of the stock pro-
vided in subsection (d) of this section, and if in exeess of such
basis, such excess shall be taxzable in the same manner as a gain
from the sale or exchange of property.

(5) Any distribution made by a corporation, which was
elassified as a personal serviee eorporation under the provisions
of the Federal Revenue Act of 1918 or the Federal Revenue
Act of 1921, out of its earnings or profits whieh were taxable
in accordance with the provisions of section 218 of the Faderal
Revenue Act of 1918 or section 218 of the Federal Revenue
Act of 1921, shall be exempt from tax to the distributees

(68) (a) A Qistribution made by a corporation to itg gshare.
holders in its stock or in rights to acquire its stock shall not be
ireated as a dividend to the extent that it does not eonstitute
inecome to the shareholder within the meaning of the Sixteenth
Amendment to the Constitution of the United States.

(b) Whenever a distribution by a ecorporation i, at the elee-
tion of any of the shareholders (whether exercised before or
after the declaration thereof), payable either (1) in its stock
or in rights to aequire its stock, of a class which if distributed
without election would be exempt from tax under paragraph
{a}, or (2) in mongy or any other property {(ineluding its stoek
or rights to acquire its stock, of a elass which if distributed with-
out election would not he exempt from tax under paragraph
{a) }, then the distribution shall constitute a taxable dividend
in the hands of all shareholders, regardless of the medium in
which paid.

(7) 1f a corporation cancels or redeems its stoek {whether
or not such stock was issued as a stock dividend) at such time
and in such mapner as to make the distribution and eancells-
tion or redemption in whole or in part essentially equivalent
to the distribution of a taxable dividend, the amount so dis-
tributed in redemption or canceliation of the stock, to the
extent that it represents a distribution of earnings or profits
accumulated after February 28, 1913, shall be treated as a
taxable dividend.

(8) The distribution heretofore or hereafter made to a dis-
tributee by or on behalf of a corporation of its stoek or securi-
ties or stock or seeurities in. another corporation shall not be
considered a distribution of earnings or profits of any corpo-
ration—

{a) If no gain te such distributes from the receipts of such
stock or securities wag recognized under the provisions of the
Federal Revenue Aect of 1936 or prior Federal Revenue Acts
in effect at the time of the distribution, or
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{b) If the distribution was not subject to tax in the hands
of sueh distributee under the Federal Revenue Act of 1936
ar prior Federal Revenue Acts in effect at the time of the dis-
tribution hecause it did not constitute income to him within
the meaning of the Sixteenth Amendment to the Constitution
of the United States or because exempted to him under section

115(f) of the Federal Revenuc Act of 1934, or a correspond-

ing provision of a prior Federal Revenne Act,

As used in this subsection, the term ‘‘stock or securities”
includes rights to acquire stock or securities.

{9) As used in this subsection the term ‘‘amount distrib-
ufed in partial liquidation’ means a distribution by a cor-
poration in complete eancellation or redemption of a part of
its stoek, or one of a series of distributions in ecomplete can-
cellation or redemption of all or a portion of its stock

(10} Ifthe whole or any part of a dividend is paid to 2 share-
holder in any medium other than money the property received
other than momey shall be included in gross income at ity fair
market value at the time as of which it becomes income to the
shareholder.

Sec. 5. Sectiou 8 of said act is hereby amended to read as
follows:

Sec. §. Deductions from Gtross Income. In computing net
income there shall be allowed as deductioms:

(a) All the ordinary and mnecessary expenses paid or
ineurred duving the taxable year in carrying on any trade or
business, inelnding a reasonable allowance for salaries or other
egmpensgiation for personal services actually remdered; travel-
ing expenses (ineluding the cntire amount expended for meals

]

and Todging) while away from home in the pursuit of a trade.

or business; and rentals or other payments required to he
made as a condition to the continned use or possession, for
purposes of the trade or business. of property to which the
taxpayer has not taken or is not taking title or in whick he
has no equity.

In the case of any taxpayer the deduetions permitted by
this subsection shall not be allowed if, and to the extent that
thev are conneeted with the produetion of income not taxable
under this act, and proper apportionment and allocation of
such deduetions with respect to taxable and nontaxable income
shall be determined under rules and regulations to be pre-
seribed by the commissioner.

(b) All interest paid or accrued within the taxable year
on indebfedness of the taxpayer; provided, however, in the
case of any taxpaver the deduction permitted by this sub-
division shall not be allowed if, and to the extent that snuch
deduction is connecied with income not tagable wunder this
act; and provided further, no such deduction shall be allawed
or taken'for interest paid or acerued within the taxable year
on indebtedness incurred or continued to purchase or carry
obligations, the interest upon which is wholly exempt from
taxes imposed by this act. The proper apportionment and
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allocation of such deductions with respect to taxable and
nontaxzable income shall be determined under rules and regu
lations to bes prescribed by the commissioner,

(e) Taxes or licenses paid or accrued during the taxable
year, other than taxes pald or acerued to the Stute under this
“act, and other than taxes on or according te or measured by
income or profits paid or acerned within the tazable year
tmposed by the aunthority of (1) the Government of the
United States or any foreign eountry, (2) any State, Terri-
tory, eounty, city and eounty, «chool district, municipality or
other taxing smbdivision of any State or Territory, and other
than estate, inheritance, legacy, suceession and gift taxes, and
other than taxes assessed against local benefits of a kind tend-
ing to inerecase the value of the property assessed, but this
shall not exelude the allowance as a deduetion of 50 mueh of
said taxes assessed against local benefits as is properly allo-
cable to maintenance or interest charges. Taxes or licenses
paid or accrued fo this State or its political subdivisions which
are deductible wnder the provisions of this subseetion shall
be deduetible by nonresidents even though not connected with
income from sourees within this State.

(d) Losses sustained during the taxable vear and not com-
pensated for by insurance or otherwise;

(1) If incurred in trade or business: or

(2) If incurred in any transaction entered into for profit,
though not econnected with the trade or husiness; or

(3) Of property not connected with the {rade or business,
if the loss arises from fires, storms, shipwreek, or other easu-
alty, or from theft.

The hasis for determining the amount of deduetion for
losses sustained, to be allowed under this subsection shall be
the adjusted basis provided in section 7 of this act for deter-
mining the loss from the sale or other disposition of property.

(e) Losses from wagering transactions shall be allowed only
to the extent of the gains from snch transactions. =

(£) Debts ascertained to be worthless and charged off within
the taxable year (or in the discrefion of the commissioner a
veasonable additien to a reserve for bad debis) and when
satisfied that a deb$ is recoverable only in part, the commis-
sioner may allow such debt, in an amount not in excess of the
part charged off within the taxable year, as a deduetion,

{2) In the ease of any loss elaimed to have been snstained
from any sale or other disposition of shiares of stock or secur-
ities where it appears that, within a period beginning thirty
days before the date of such sale or disposition and ending
thirty days after such date, the taxpayer has acquired (by
purchase or by an exchange upon which the entire amount of
gain or loss was recognized by law) or has entered into a con-
tract or option so to aequire, substantially identieal stock or
securities, then no deduction for the loss shall be allowed. If
the amount of stock or securities aequived (or eovered by the
confract or option to acquire) is less than the amount of stock

1839

Lesses

Exhibit:
Page (O

)

of ®l




1640

Obtolas
cence, oie.

FTATUTES OF CALIFORNIA [Ch. 668

or gecurities sold or otherwise disposed of, then the partieular
shares of stock or securities the loss from the sale or other
disposition of which is not deductible shall be determined
under rules and regwlations preseribed by the commissioner,

1f the amount of stock or securities acquired (or covered by
the contraet or option to acquire) is not less than the amount
of stoek or seeurities sold or otherwise disposed of, then the
particular shares of stock or seeurities the acquisition of which
(or the coniract or option to aequire which) resulted in the
nondeductibility of the loss shall be determined under the
rules and regulations preseribed by the eommissioner,

{h) Liosses from sales or exchanges of capital assets shall

be allowed only to the extent provided in subsgection (d) of .

gection 117 of the Revenue Aet of 1936 which suhgeetion
is hereby referred to and incorporated with the same foree
and effect as though fully set forth herein.

(i} A reasonable allowance for the exhaustion, wear and
tear of property nised in the trade or business, including a
reagonable allowance for obsoleseence. In the case of property
held by one person for life with remainder to another person,
the deduetion shall be computed as if the life tenant were the
absolute owner of the property and shall be allowed to the life
tenant. Tn the ease of property held in trust the allowable
deduction shall be apportioned between the inecome benefici-
aries and the trustes in accordance with the pertinent pro-
visions of the ingtrument creating the trust, or, in the absence
of Smﬁl provisions. on the basis of the trust income allocable
{0 each.

(i} In the case of mines, oil and gas wells, other natnral
deposits, and timber, a reasonahle allowance for depletion and
for deprecistion of improvements, according to the peculiar
conditions in each ease; such reasonable allowance in all cases
to be made nnder rules and regulations to be preseribed by the
cormmissioner. In any case in which it is ascertained as a result
of operations or of development work that the recoverable
units are greater or less than the prior estimate thereof, then
guch prior estimate (but not the basis for depletion) shall be
revised and the allowance ender this subseetion for subsequent
taxable years shall be based upon such revised estimate. In the
case of leases the deductions shall he equitably apportioned
between the lessor and the lessee. In the case of property
held by one person for life with remainder {0 another person,
the deduction shall be ecomputed as if the 1life tenant were the
absolute owner of the property and shall he allowed to the life
tenant, TIn the ease of property held in trust the allowable

deduction shall be apportioned beiween the income bene-

ficiaries and the trustee in accordance with the pertinent pro-
visions of the instrument ereating the trust, or, in the absence
of such provisions, on the basis of the trust income allocahle
to each. The percentage of depletion allowable under this
subsection shall be computed in accordance with the provisions
of subdivisions (3) and (4} of subsection (b) of section 114
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of the Revenue Act of 1936 which subdivisions and the -

sections of said revenue act referred to therein are hereby
referred to and incorporated with the same forece and effect
as though fully set forth herein.

(k) The basis upon which depletion, exhaunstion, wear and
tear, and obsolescence are to be allowed in respect of any prop-
erty shall be ag provided in section 114 of the Revenue Act
of 1936 which section and all sections of said revenue aet
referred to therein are hereby referred to and incorporated
with the same foree and effect as though fully set forth herein;
provided, however, that the words *‘ with the approval of the
gecretary’” shall be deemed omitted. _

(1) In the case of an individual, contributions or gifts made
within the taxable year to or for the use of :

(1) The United States, any State, Territory or any politieal
subdivision thereof, or the Distriet of Columbia, for exclusively
publie purposes;

(2) A corporation, or trust, or community chest, fund, or
foundation, organjzed and operated exclusively for religious,
charitable, scientifie, literary, or educational purposes, or for
the prevention of eruelty to children or amnimals, no part of
the net earnings of which inures to the benefit of any private
shareholder or individual, and no substantial part of the retivi-
ties of which is carrying on propaganda, or otherwise attempt-
ing to influence legislation;

(8) The special fund for voeational rehabilitation author-
ized by seetion 12 of the World War Veterans' Act, 1924;

(4) Posts or organizations of war veterans, or auxiliary
units or societies of any sueh posts or organizations, if such
posts, organizations, units, or societies are organized in the
United States or any of its possessions, and if no part of their
net earnings inures o the benefit of any private shareholder
or individual; or

(5) A fraternal society, order, or association; operating
under the lodge system, hut only if such contributions or gifts
are to he used exclusively for religious, charitable, scientifie,
literary, or edueational purposes, or for the prevention of
eruelty to children or animals,

The deductions under this subsection shall be allowed fo an
amount which in all the above cases combined does not exceed
fifteen per centum of the taxpayer’s wet income as computed

Gitla.

Limitation

without the benefit of this snhsection. Such econtributions or

gifts shall be allowed as deduetions only if verified under rules
and regulations preseribed by the ecommissioner.

In the case of an individual if in the tazable year and in
each of the ten preceding taxable years the amount of the
contributions or gifts deseribed in this subseetion plus the
amount of ineome, war profits, or excess profits taxes paid
during such year in rvespect of preceding taxahle years,
exceeds ninety per centum of the taxpayer’s net income for
each such year, as computed without the benefit of this sub-
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seetion then the fifteen per centum limit imposed herein shall
not be applicable.

In the ease of a taxpayer other than a resident the dedue-
tions under this suhsection shall be allowed only as to contribu-
tions or gifts to corporations or associations incorporated by
or organized under the laws of this State or to the vocational
rehabilitation fund above mentioned or to this State or any
political subdivision thereof for exclusively public purposes.

(m) An employer establishing or mainfaining a pension
trust to provide for the payment of reasonable pensions to his
employees (if such trust is exempt from tax under subsection
(£} of section 12, relating to trusts ereated for the exclusive
henefit of employees) shall be allowed as a deduetion (in
addition to the contributions to such trust during the tazable
year to cover the pension liability aceruing during the year,
allowed as a deduction under subsection (a) of this seetion)
g reasonable amount transferred or paid into such trust dur.
ing the taxable year in exeess of such contributions, but
only if such amount (1) has not theretofore been allowable
as a deduction, and (2) is apportioned in equal parts over a
period of ten comsecutive years begimning with the year in
which the transfer or payment is made.

(n}) In the case of a taxpayer other than a resident the
deductions allowed by this section shall unless otherwise pro-
vided in this section be allowed only if and to the extent that
they are connected with the income arising from sources within
this State and taxable under this act to & nonresident taxpayer,
and the proper appertionment and allocation of the deductions
with respeet to sources of income within and without the State
shall be determined under rules and regulations to be pre-
seribed by the commissioner, ‘

Sec. 6. Section 9 of said aet is hereby amended to read
as follows:

See. 9. Ttems Not Dedustible,

(a) In computing net income no deduction shall in any case
he allowed in respeet of—

(1) Personal, living, or family expenses;

(2) Any smount paid out for new buildings or for perma-
nent improvements or betterments made to increase the value
of any property or estate;

(3) Any amount expended in restoring property or in mak-
ing.good the exhaustion thereof for whieh an allowance is or
has been made; ‘

(4) Premiums paid on any life insurancs policy eovering
the life of any officer or employee, or of any person financially
interested in any trade or business carried on by the taxpayer,

-when the taxpayer is directly or indireetly s bencficiary under

such policy;

(5) Any amount otherwise allowable as & deduction which
is allocable to one or more classes of ineome (whether or net any
amount of income of that class or classes is received or acerued)
wholly exempt from the taxes imposed by this act; or
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(6) Loss from sales or exchanges of property, directly or
indirectly, (A} between members of a family, or (B) except in
the case of distributions in liquidation, between an individual
and a corporation in which such individual owns, divectly or
indirectly, more than fifty per cent in value of the ontstanding
stoel. For the purpose of this paragraph—(C) an individual
shall be considered as owning the stock owned, directly or
indivectly, by his family; and (D) the family of an individual
shall include only his brothers and sisters (whether by the
whole or half blood), sponse, ancestors, and lineal descendants.

(b) Amounts paid under the laws of any State, Territory, .

Distriet of Columbia, possession of the United States, or for-
eign country as income to the holder of a life or terminable
interest acquired by gift, bequest, or inheritance shall not be

reduced or diminished by any deduction for shrinkage (by -

whatever name called) in the value of such interest due to the
lapse of time, nor by any deduction allowed by this aet (except
the deductions provided for in subsections (i) and (j) of see-
tion B) for the purpose of computing the net income of an
estate or trust but not allowed under the laws of such State,
Territory, District of Columbia, possession of the United
States, or foreign country for the purpose of computing the
income to which such holder is entitled.

(e) The obligor of a covenant hond shall not be allowed a
deduction for the payment of the tax imposed by this act, or
any other tax pursuant to the tax-free covenant clause, nor
shall such tax be ineluded in the gross income of the ohligee,

Seo. 7. Section 10 of said aet is hereby amended fo read
as follows:

Bee, 10, Credits Against Net Income.

There shall be allowed for the purpose of the tax herein

imposed.:

(a) Personal Exemptmns ~—In the case of a single person,
a personal exemption of $1,000; or in case of the head of a
family or a married person lmnn‘ with hushand or wife, oxr in
ense of a person contributing to The support of a furmer hus-
band or wife, by order of a contt of competent jurisdietion, a
personal exemption of $2,500. A hushand and wife living
together shall receive but one personal exemption. The amount
of such personal exemption shall be $2500. If such husband
and wife make separate returns, the personal exemption may
be taken by either or divided between them;

(b) Credit for Dependents—$400 for each person (other ¢

than hushand or wife) dependent upon and receiving his ehief

support from the taxpayer if such dependent person is under

eighteen years of age or is ineapable of self-support because
mentally or physically defective;

(e} Credit of Butates or Trusts.—In the case of an estate Credtof

or frust an exemption of $1.000:

(d) Change of Status-—If the status of the taxpayer, €"MEE of

in so far as it affects the personal exemption or eredit for ™
dependents changes during the taxable year, the personal

"L
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exemption and credit shall be apportioned, under such rules
and regulations as are preseribed by the commissioner, in
accordance with the number of months before and after such
change. For the purpose of such apportionment a fractional
part of & month shall be disregarded unless it amonnts to
more than half a month in which ease it shall he considered

as & month, :
Statg 1035, Bee. 8. Section 12 of said aet is hereby amended to read
* as follows:
Tax an See. 12, Tax on Income of Estates and Trusts.

neome oF . (1.t r [
tateasnd (A} The taxes imposed by this aet upon individuals shall

trusts, apply to, and be Imposed upon, the income of estates or
of any kind of property held in trust (other than so.called
Massachusetts trusts), including-—

(1) Income accumulated in trust for the benefit of unborn
or unascertained persons or persons with contingent interests,
and income accumulated or held for future distribution
under the torms of the will or trust;

(2) Income which is to be distributed currently by the fidu-
ciary to the beneficiaries, and income collected by a guardian
of an infant which is to be held or distributed as the court
may direet; '

(3) Income received by estates of deceased persons duaring
the period of administration or settlement of the estate; and

{4) Income which, in the discretion of the fidneiary, may
be either distributed to the beneficiaries or accumulated.

(b) Tor the purpnses of this section the word “‘settlor”
ghall mean and include every creator of a trust and every
decedent and where in this section the settlor is spoken of
as a resident or a mnomresident the same shall be taken .to
inelude a decedent who upon his or her death is a resident
or & nonresident as the case may be.

(c) Hxcept as otherwise provided in subsections (d}, (g)
and (h) of this section, the ineome of an estate or trust shall
be taxable to the estate or trust. The tax shall apply to the
entire net income if, in the case of an estate, the decedent was
a resident, remardless of the residence of the fduciary orv
beneficiary, and in case of both estates and trusts, if the
fiduciary or bemeficlary is a resident, regardless of the resi-
dence of the setflor.

Where the taxability of income under this subseetion
depends on the residence of the fiduciary and there are two
or more fiduciaries for the estate or {rust, the income taxable
under this subsection shall he apportioned according to the
pumber of fiduciaries resident in this State, such appor-
tionment being determined according to rules and yegulations
preseribed by the cormmissioner, :

Where the taxability of income under this subsection
depends on the residence of the beneficiary and there are two
or more beneficiaries for the estate or trust, the income tax-

able under this subsection shell be apportioned secording to
the number and interest of beneficiaries resident in this State,
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such apportionment being determined according to rules and Sau.

regnlations prescribed by the commissioner.

Taxes on income of an estate or trust which is tazable to
the estate or trust shall be a charge upon the estate or trust
and shall be paid by the fiduciary. '

If, for any reason, the taxes imposed on income of an estate
or trust which is tazable to the estate or trust becanse the fidu-
ciary or beneficiary is a resident of this State are unpaid when
due and remain unpaid when such income is distributable to
the beneficiaries, or in case sueh income is distributable to the
beneficiaries before the tases are due, if such taxes are nnpaid
when due, such ineome shall be taxable to the beneficiaries
when distributable to them except that in the case of non-
resident benefleiariés such income shall be taxable only to the

extent provided in subsection (f)} of seetion 7 of this aet.

(d) The net income of the estate or trust shall be com-
pited in the same manner and on the same basis as in the case
of an individual, except that——

(1) There shall be allowed as a deduction {in lieu of the
deduction for charitable, ete., contributions anthorized by sub-
section (1) of section 8), any part of the gross income, without
limitation, which pursnant to the terms of the will or deed
creating the trust, is during the taxable year paid or perma-
nently set aside for the purposes and in the manner specified
in sobsection (1) of section 8 or is to be used exclusively for
religions, charitable, scientifie, literary, or educational pur-
poses, or for the prevention of cruelty to children or animals,
or for the establishment, aequisition, mainienance or operation
of a publie cemetery not operated for profit;

{2) There shall be allowed as an additional deduction in
computing the net income of the estate or trast the amount of

the income of the estate or trust for its tazable year which is

to be distributed currently by the fidueiary to the benefieiaries,

and the amount of the income collected by a guardian of an-

infant which ig to be held or distributed as the court may
direct, but the amount so allowed as a deduction shall be
inclnded in computing the net income of the beneficiaries
whether distributed to them or not. For the purpose of this
paragraph amounts currently distributable to heneficiaries are
distributable ont of income of the estate or frust for the taxable
year if there i3 ineome of the estate or trust for the taxable
year out of which such distributions may be made and if, under
the terms of the will or trost instrument, the distributions
may be made out of such income, récardless of the fact thai
the will or trust insirument provides that the distributions
may be made out of the corpus of the estate or trust. Any
amount allowed as a dednetion under this paragraph shall not
be allowed as a deduction under paragraph (3) of this subsec-
tion in the same or any succeeding taxable year. In the case
of the incowme of a benefielary, not a resident, derived throngh
such an estate or frust, such income will be taxable only to
the extent provided in subsection (f) of section 7 of this act.

4
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Same (3) In the case of income received by estates of deceased
~° persong during the period of administration or settlement of
the estate, and in the case of income which, in the diseretion
of the fiduciary, may be either distributed to the beneficiary
or accumulated, there shall be allowed as an additional dedue-
tion in computing the net income of the estate or trust the
amount of the income of the estate or trust for ifs taxable year,
which is properly paid or credited during such year to any
legatee, heir, or beneficiary, but the amount so allowed as a
deduetion shal]l be ineluded in computing the net income of
the legatee, heir or beneficiary. In such cases the income of
the legatee, heir, or benefleiary, not a resident, shall be taxable
only to the extent provided in subsection (£) of section 7 of
this aet. '

(e) If the taxable year of a beneficiary is different from
that of the estate or trust, the amount which he is reguired,
under subsection (d) (2) of this section, to include in eom- -
puting his net income, shall be based upon the income of the
estate or trust for any taxable year of the estate or trust
ending within his faxable year, '

(f) A trust created by an employer as a part of a stoek
bonus, pension, or profit-sharing plan for the exelusive benefit
of some or all of his employees, to whieh contributions are
made hy such employer, employee, or both, for the purpose of
distributing to such employces the earnings and principal of
the fund accumulated by the trust in accordance with such
plan, shall not be taxable under this seetion, but the amount
actually distributed or made available to any distributee shall
be taxable to him in the taxable year in which so distributed
or made available to the extent that it exceeds the amounts
paid in by him,

(g} Where at any time the power to revest in the grantor
title to any part of the corpus of the trust is vested—

{1) In the grantor, either alone or in conjunection with any
person not having a substantial adverse interest in the dis-
position of such part of the eorpus or the income there-
from, or

(2) In any person not having a substantial adverse interest
in the disposition of such part of the corpus or the incoms
therefrom, then the income of such part of the trust shall ba
ineluded in computing the net income of the grantor if the
‘grantor is a resident. If the grantor is a nonresident, such
income shall he included in computing his income only to the
extent derived from sources within this State; the balanee of
such income shall be taxable either to the frust or to the
beneficiaries in accordance with the provisions of subsections
(¢) and (d) of this scetion. :

(k) Where any part of the income of a trust--

(1) Is, or jn the diseretion of the grantor or of any person
not having a substantial adverse interest in the disposition of
such part of the income may be held or aceunulated for future
distribution to the grantor; or :
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(&) May, in the discretion of the grantor or of any person
not having a substantml adverse interest in the disposition of
such part of the ineome, be distributed to the grantor; or
{(8) Is, or in the discretion of the grantor or of any person
not having a substantial adverse interest in the disposition of
such part of the inecome muy be, applied to the payment of
premiums upon poheles of insurance on the life of the granfor
{extept poheles of insurance 1rrevocab1y payshle for the pur-
poses and in the manner specified in snbsection (1) of section
8, relating to the so-ealled ‘‘charitable contribution’ Gedue-
tion) ; then such part of the income of the trust shall be
- ineluded in computing the net inecome of the grantor if the
grantor is a resident. If the srantor iy a mownvesident, such
tueome shall be included in eomputing his income only to the
extent derived from sources within this State; the balance of
such income shall be taxable cither to the trust or to the bene-
ficiaries in accordance with the provisions of subseetions (e)
and {d) of this seetion.
(i) As nsed in subsectinng (g} and {h) of this section the
term “‘in the diseretion of the grantor,”” means ‘“‘in the dis-
eretion of the grantor, either alone or in congunctlon with any
person not having a substantinl adverse mterest in the dis-
position of the part of the income in question.”
Sec, 9. Bection 15 of said act is heveby amended to read Stafg, 1085,
as follows:
See, 15, Interest and Additions to the Tax. . nferestand
{a) Failure to File Return. et
(1) If any taxpayer fails to make and fle a veturn required e
by this act on or before the due date of the return or the duo
date as extended hy the commisgsioner, then, unless it is shown
that sueh failure is due 1o reasonable cause and not due to
wilful neglect, five per eent of the tax shall be added to the
tax for each thirty days or fraction thercof elapsing hetween
the due date of the return and the date on which flled, but
the total addition shall not exeeed twenty-five per cent of the
tax The amomnt so added to the tax shall be due and pay-
able upon nofice and demond from the commissioner,
(2) If any taxpayer, upon notice and demand by the com-
missioner, fails or refuses to make and file a return required
by this act, the commissioner is anthorized to malke an esti-
mate of the net income and to compute and levy the amount
of the tax dne under this act from any available information,
and in suck ense twenty-five per cent of the tax (in addition
to the amounts added under the provisions of paragraph (1)
of this subseetion) shall be added to the tax and shall be due
end payable upon notice and demand from the commissioner.
(h) Additions to the Tax in Case of Defleicncies  Adpicos In
. (1) Negleet.—If any part of any deficiency is due to negli- e
gence, or intentional disregard of rules and regulations but
without mntent to delraud, five per cent of the total amount of
the defieleney (in addition to such defieiency and other addi-
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tions provided in this section) shall be assessed, eollected,

- and paid in the same manner a3 if it were a deficlency.

Intorest,

(2) Fraud—If any part of any deficieney is due to frand |

with intent to evade tax, then fifty per cent of the total amount
of the deficiency (in addition to such deficieney and other
additions previded in this section) shall be assessed, collected
and paid in the same manner as if it were a deficiency.

(e) Imterest. :

(1) General Rule—~1If the tax imposed by this act (whether
determined by the commissioner or the taxpayer) or any
installment or portion thereof is not paid on or before the
date preseribed for its payment, there shall be collested as a
part of the tax interest upon such mmpaid amount at the rate
of six per cemnt per year from the date preservibed for its pay-
ment until it is paid, ' :

(2) Interest in Case of an Fxtension.—If the time for the
payment of the fax or any installment thereof iz extended
under the provisions of section 13 of this act, there shall be
collected as part of such tax interest thercon at the rate of
six per cent a year from the date upon whieh such payment
should have been made if no extension had heen granted

‘until the date the tax is paid. .

(3) Interest on Deficiencies.——Interest upon the amount
determined ag a deficieney shall be assessed and paid at the
same time as the defielency at the rate of six per cent per year
from the date preseribed for the payment of the tax (or, if
the tax is paid in installinents, from the date preseribed for

- the payment of the first installment) to the date the deficiency

Stats, 19885,
w1111,

Jeopardy
nssepsments

is assessed. _

(4) Interest Where Taxes Not Paid Within Ten Days of
Notice and Demand.—~Whers a deficiency, or any inferest or
additional amounts assessed in connection therewith under
subsections (a)(1) and (b) and (e)(3) of this section, or
sny addition to the tax in case of delinquency provided for
in subsections (a) (1) and (2) of this section, is uot paid in
full within ten days from the date of notice and demand from
the comruissioner, there shall be collected as a part of the tax,
interest upon the unpaid amount at the rate of six per cent
a year from the date of such notice and demand until it is
paid. If any part of such amount prorated to any unpaid
installment is not paid in full on or before the date prescribed
for the payment of such installment, there shall be coliccted
a3 a part of the tax, interest upon the unpaid amount at the
rate of six per cent a year from such date until it is paid.

8ec. 10, Section 18 of said act is hereby amended to read
as follows:

See. 18. Jeopardy Assessments. ' _

(a) If the commissioner finds that a taxpayer designs
quickly to depart from thig State or to remove his property
therefrorm, or to conceal himself or his property therein, or to
do any other aet tending to prejudice or to render wholly or
partly ineffectual proceedings to eollect the tax for the tazable
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year then last past or the taxable year then enrrent unless such '

proceedings be brought without delay, the commissioner shall

. declare the taxable pericd for sueh taxpayer immediately

terminated and shall cause notice of such finding and declara-
tion fo be given the taxpayer, together with a demand for
immediate payment of the tax for the taxable peried so
declared terminated and of the tax for the preceding taxable
year or so much of such tax ag is wopaid, whether or not the
time otherwise allowed by law for filing the return and paying
the tax hag expired; and sueh taxes shall thereupon become
jmmediately due and payable. In any proceeding in court
brought to enforce payment of taxes made due and payable by
virtue of the provisions of this section the finding of the
commissioner, made as herein provided, whether made after
notice to the taxpayer or not, shall be for all purposes pre-
snmptive evidence of the taxpayer’s design.

(b) If the eommissioner believes that the assessment or col-
lection of g deficieney will be jeopardized by delay, he ghall
immediately assess such deficiency (together with all interest,

additionpal amonnts, or additions to the tax provided for by

this act) and the amount so assessed shall be due and payable
upon notice and demand from the commissioner,

{¢) If any taxpayer fails to file a refurn, or files a false or
fraudulent return with inteunt to evade tax, for any tazable
vear, the tax may be assessed, or a proceeding in court for the
eollection of such tax may be begun withont assessment, at any
time, '

{d) Upon the adjudication of hankruptev of any taxpayer
in any bankruptey proceeding ov the appointment of a receiver
for any taxpayer in any receivership proceeding before any
eourt of the United States or of any State or Territory or of
the District of Columbia, any deficiency (together with all
interest, additional amounts. or additions to the fax provided
for by law) determined by the commissioner in respect of a

tax imposed by this act wpon such taxpayer may be immedi-

ately assessed. In such cases the trustee in bankruptey or
receiver shall give notice in writing to the commissioner of
the adjndieation of banlruptey or the appointment of the
receiver, and the running of the statute of limitations on the
making of assessments shall be suspended for the period from
the date of adjudieation in bankruptey or the appointment of
the receiver to & date 30 days after the date upon which the
notice from the trustee or receiver is received by the commis-
sioner ; but the suspension under this sentence shall in no ease
be for a period in excess of two years. Claims for the defi-
sieney and sueh interest, additional amounts and additiong to
the tax may be presented, for adjudication in accordance with
law, to the court hefore which the bankruptey or receivership
proceeding is pending, despite the pendenecy of proceedings
for the redetermination of the deficiency in pursuanee of a
petition to the State hoard; but no petition for any such
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redetermination shall be filed with the State board after the
adjudication of bankruptey or the appointment of the receiver.

Any portion of the claim allowed in sueh bankruptey or

receivership proceeding which is unpaid shall be paid by the
taxpayer upon notice and demand from the commissioner after
termination of such proceeding and may be collected in the
manner provided in this aet for the collection of delinquent
taxes at any time within six years after termination of such
proceeding.

(e) The commissioner ig herehy authorized to preseribe such
rules and regulations as may be necessary to properly carry
out the provisions of this seetion.

Sge. 11, Section 19 of said aet is hereby amended to read
as follows: :

Sec. 19, Assessment of Deficlency Tax. Protest. Appeal.
As soon as practicable after the return is filed, the commis-
sioner shall examine it and shall determine the correct amount
of the tax. If the commissioner determines that the tax dis-
closed by tlie original return ig less than the tax disclosed by
his examination he shall mail notice to the taxpayer at his
last known address of the deficiency proposed to be assessed.
The notice shall set forth the details and ecomputation of such -
deflcieney. _

Within sixty days after mailing of said notice the taxpayer
may file with the commissioner a written protest against the
levy of the proposed deficiency, specifying thercin the grounds
upt}:ln which the protest is based. The protest must be under
osath.

If no sueh protest is so filed the amount of the deficiency
shall be final upon the expiration of said sixty-day period. 1f

‘a protest is so filed it shall be the duty of the commissioner to

reconsider the computation and levy of the deficiency comn-
plained of, and, if the taxpayer has so requested in his protest,
it shall be the duty of the commissioner to grant said faxpayer,
or his authorized representatives, an oral hearing.

The commissioner’s action upon the protest shall be final
upon the expiration of thirty days from the date when he
mails notice of his action fo the taxpayer, unless within that
thirty-day period the taxpayer appeals in writing from the
action of the commissioner to the State board, The appeal
must be addressed and mailed to the State Board of Equaliza-
tion at Sacramento, Qalifornia, and a copy of the appeal
addressed and mailed at the same time to the commissioner at
Sacramento, California. Said board shall hear and deteymine
the same and thereafter shall forthwith notify the taxpaver
and the commissioner of its determination, and the reasons
therefor. Such determination shall be final upon the expira-
tion of sixty days from the time of such determination unless
within such sixty-day period the determination is modified in
which event it shall become final upon the expiration of sixty
days from the time it is modified,
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When a deficiency has been determined and the tax has
become final under the provisions of thig section, the com-
missioner shall mail notice and demand to the taxpayer for
the payment thereof, and such tax shall be due and payable at
the expiration of ten days from the date of such netice and
demand, unless the taxpayer has elected to pay the tax in
installments, in which case the deficiency shall be prorated to
the three installments. Exeept as provided in seetion 18
(relating to jeopardy assessments), that part of the defieiency
so prorated to any installment, the date for payment of which
has not arrived, shall be collected at the same time as, and as
part of, such installment. That part of the deficieney so pro-
rated t0 any installment the date for payment of which has
arrived shall be due and payable at the expiration of ten days
from the date of such notice.

A certificate by the commissioner or of said board, as the
case may be, of the mailing of the notices specified in this see-
tion shall be prima facie evidence of the computation angd levy
of the deficiency in tax and of the giving of said notices.

Except in the case of a fraudulent retnrn, every mnotice of
a proposed deficiency tax shall be mailed to the taxpayer
within three years after the return was filed and no deficiency
shall be asscssed or eolleeted with respect to the year for which
such return was filed unless such notice iz mailed within such
period, Tor the purposes of this paragraph a return filed
before the last day prescribed by law for the filing thereof
ghall be considered as. filed on such last day.

Where before the expiration of the time preseribed in this
section for the assessment of the tax, both the commissioner
and the taxpayer have eonsemted in writing to its assessment
after such time, the tax may he assessed af any time prior to
the expiration of the period agreed upon. The period so
agreed upon may be extended by subsequent agreements in
writing made before the expiration of the period previously
agreed upon. _

Any amount of tax in excess of that diselosed by the return,
due to a mathematical error, notiee of which hag been mailed
to the taxpayer, shall not be eonsidered a deficiency assess-
ment within the meaning of thig seetion. The taxpayer shall
have no right of protest or appeal as herein provided, based
on such notice, nor sbhall such assessment or eollection ba pro-
hibited by any of the provisions of this seetion.

Sec. 12, Beection 20 of said act is herehy amended to read
as follows: ‘ .

See. 20. Refund of Tax, Imterest on Refunds, Appeal.
I, in the opinion of the commissioner, or State board, as the
case may be, a2 tax has been computed in a manner contrary
to law or has heen erroneously eomputed by reason of a cleri-
cdl mistake on the part of the coramissioner or said board, or,
if any tax, penalty or interest has been paid more than once,
or has been erromeously or illegally colleeted, or has been
erronecusly or illegally computed, such fact ghall be get forth
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in the records of the commissioner, and the amount collected
in excess of what was legally due shall be credited on any
taxes then due from the taxpayer under this act, and the
balance refunded to the taxpayer, If any tax, penalty or inter-
est has been paid more than once, or hag been erroneously or
illegally collested, or has been erronecusly or illegally com-
puted,, the commissioner shall certify to the State Board of
Control the amount collected in excess of what was legzally
due, from whom it was collected, or by whom paid, and if
approved by that board, the same shall be credited on any
taxes then dne from the taxpayer under this act and the bal-
ance shall be refunded to the taxpayer.

No such credit or refund shall be allowed or made afier
three years from the time the return was filed by the taxpayer
or after two years from the time the tax was paid, whichever
period expires the later, unless before the expiration of such
period a elaim therefor is filed by the taxpayer. If no return
is filed by the tazpayer, then no credit or refund shall be
allowsd or made after two years from the #ime the tax was
paid unless before the expiration of such period a claim there-
for im filed by the taxpayer. FEvery elaim for refund must be
in writing under oath and must state the speeific grounds upon
which the claim is founded, _

If the commissioner disallows any claim for refund he shall
notify the taxpayer accordingly. Within thirty days after
the mailing of such notice, or in case the commissioner fails to
aet upon any refund claim within six months after the claim
was filed, then within thirty days after the expiration of said
six months the eonunissioner’s action upon the claim shall be
final, unless within such thirty-day period the taxpayer appeals
in writing from the action of the commissioner to the State
board; provided, however, that the six months’ period for
noting on refund claims may be extended with the consent of
the taxpayer in which event the thirty-day period for appeal-
ing to the State hoard shall ecommence running when the claim
for refund is acted upon or when the extension expires if no
action has heen taken prior thereto.. The appeal must be
addressed to the Rtate Board of Equalization at Sacramento,
California, and a copy of the appeal addressed and mailed at
the same time to the commissioner at Sacramento, California.
Said hoard shall hear and determine the same and thereafter
ghall forthwith notify the taxpaver and the commissioner of its
determination. Such determination shall be final upon the
expiration of sixty days from the time of such determination
unless within such sixty-day period the determination is mwodi-
fied in which event it shall beeome final upon the expiration of
sixty days from the time it is modified. '

Interest. Interest shall be allowed and paid upon any overpayment of
any tax, if the overpayment was not made hecause of an error
or mistake on the part of the taxpayer, at the rate of six per
ceptum per snnum ag follows:
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(1} In the case of a credif, from the date of the overpay-
ment to the date of the allowance of the eredit. Any interest
allowed on any credit shall first be credited on any taxes due
from the taxpayer under this act,

(2) In the case of a8 refund, from the date of the overpay-
ment to a date preceding the date of the refund warrant by
not more than thirty days, such date to be determined by the
commissioner,

Any refund er amy portion thersof which is erroneocusly Recowers of
mede, and any eredit or any portion thereof which is errone- 5?:3??; o
ously allowed, may be recovered, togsther with interest at
the rate of six per cent per annum from the date the refund
was made or the credit allowed, i an action brought by the
commissioner in a court of competent jurisdietion in the
county of Sacramento in the name of the people of the State
of California, and such action shall be tried in the county of
Saeramento unless the court with the consent of the prose-
cutor, order a change of place of trial. The Franchise Tax
Counsel or the Attorney (General must prosecute such aetion,
and the provisions of the Code of Civil Procedure, relating
to service of summons, pleadings, proofs, frials, and appeals
are applicable fo the proceedings herein provided for,

In the event that & tax has been illegally levied against a
taxpayer, the commissioner shall get forth on his records the
reasons therefor and thereafter shall authorize the cancella-
tion of such tax.

Sec. 18. Section 21 of said act is hereby amended to read ‘g“_ﬂl‘glém»
as follows: )

Seo. 21, . Action to Recover Tax. Adtlonte

Any taxpayer elaiming that the tax computed and levied
against bim is void in whole or in part may bring an action
against the State Treasurer for the recoverv of the whole or
any part of the amount paid. Such action must be filed
within ninety days after the notice and demand for the pay-
ment of the tax under section 19 hereof; provided, however,
no action shall be filed for the reecovery of a deficiency
assessment, unless the taxpayer has made protest to the eom-
wissioner of the computation and levy complained of under
the provisious of such seetion; and provided further, that
no action shall be brought to recover any deficiency assess-
ment, ov any part thereof, if the taxpayer hag at any time
appealed 1o fthe State board from the action of the com-
missioner in overruling the taxpayer’s prolest to the com-
missioner’s proposal of the said deficiency assessment.

When a refund claim has been filed under the provisions of
seetion 20 hereof, and the same has been denied or no action
has been taken thereon by the commissioner within six months
from the filing thereof, the taxpayer may bring an action
against the State Treasurer on the grounds set forth in such
claim for the recovery of the whole or any part of the amount
claimed as an overpayment, but such action must be brought
within ninety days from the date of the commissioner’s
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denial of such claim or within ninety days from the expira-
tion of the sald six months if no action has heen taken by the
commissioner; provided, 1that no action shall be filed if the
taxpayer has appealed to the State board from the action of
the commissioner with respect to any refund claim; and pro-
vided further, that the six montbs period provided for acting
on refund claims may be extended with the consent of the
taxpayer in which event the ninety-day period for instituting
action to recover the amount claimed as an overpayment shall
commenee running when the claim for refund is acted upon or
when the extension expires if no action has been taken prior
- thereto. - '

Intel st In any judgment of any court rendered for any overpay-
ment in respeet of any tax imposed by this act, interest shall
be allowed at the rate of six per centum per annum upon the
amount of the overpayment, from the date of the payment or
eolleetion thereof to the date of allowance of eredit on aceount
of such judgment or to a date preceding the date of the
refund warrant by not more than thirty days, such date to be
determined by the eommissioner,

Service of Whenever under the provisions of this section an action is

MRS commenced against the State Treasurer, a copy of the com-
plaint and the summons must be served upon the Treasurer or
his deputy and the commissioner. At the time the Treasurer
demurs or answers, he may demand that the action be tried in
the superior court of the county of Sacramento, which
demand must be granted. The Franchise Tax Connsel or the
Attorney General of the State of California must defend the
aetion. A failure to begin such action within the time herein
specified shall be a bar against the recovery of such taxes.

Sias 1038, Bpo, 14, Section 23 of said act is bereby amended to read

' as follows:

Informan Fee, 28. Information at Source.

widmg st (a) Hvery individual, partnership, corporation, joint stock

¥ gompany or association, insurance company, business trust, or
so-called Massachusetts trust, bemg a resident or havipg 2
place of business in this State, in whatever capacity acting,
ineluding lessees or mortgagors of real or personal property,
fiduciaries,, employers and all officers and emplovees of this
Btate or any political subdivision of this State, having the
eontrol, receipt, custody, disposal or payment of interest (other
than interest coupons pavable to bearer), dividends, rent,
salaries, wages, premiums, annuities, compensations, remumner-
ations, emoluments or other fixed or determinable annual or
periodical gains, profits and income amounting to $1,000 or
over, paid or payable during any year to any taxpayer, shall
make complete return thereol under oath, to the commissioner,
under such regulations and in such form and manner and to
such extent as may be preserihed by him.

(b) Sueh returns may be required. regardless of amounts,
{1} in the ease of payments of interest npon honds, mortgages,
deeds of frust, or other similar obligations of corporations,
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{2} in the case of dividends paid by corporations, and
(8) in the case of eollections of items (not payable in the
United States) of interest nupon the bonds of foreiom countries
and interest upon the bonds of and dividends from foreign
corporations by persons undertaking as a matter of business
or for profit the colleation of foreign payments of such interest
or dividends by means of coupons, checks, or bills of exchange.

(¢} When necessary to make effective the provisions of this
section the name and address of the recipient of income shall

be furnished upon demand of the person paying the income.

(d) The provisions of this seetion shall not apply to the
payment of interest obligations not taxable under this act.
(e} The commissioner, whenever he desms it necessary to

insure ecompliance with the provisions of this aet, may under.

rules and regulations preseribed by him, require any individ-
nal, partvership, corporation, joint stoek company or asso-
ciation or insurance company, ineluding lessees or mortgagors
and employess of the Btate or of any polifical subdivision of
the State having control, receipt, custody, disposal or payment
of inferest (other than interest coupons payable to bearer),
rent, salaries, wages, premiums, annuities, compensation, remu-
nerations, emoluments or other fixed or determinsble annual
or periodieal gains, profits and income paid or pavable to any
- taxpayer, to deduct and withhold the tax due from such tax-
payer and make return thereof and pay the tax to the com-
missioner. Upon the giving of notice hy the commissioner to
the fiduciavy of an estate or trust that the taxes dus under
this act from the grantor or beneficiary of an estate or {rust
or income of the estate or trast, which is tazable to the
grantor or benefieiary under the provisions of subsections (e),
(d). (g) er (h) of section 12, have not been paid, the fidueiary
shall withhold the amount of such taxes from any payments
or distribution due or to become due from the estate or trust
to the grantor or beneficiary and transmit the amouni so with-
held to the commissioner. The notice herein required to be
given may be served upon the fiduciary personally, or by
mail; if by mail, service shall be made in the manner pre-
seribed by section 1018 of the Code of Civil Procedure and
addressed to the flduciary at his addvess as the same appears
in the records of the commissioner, Any person failing or
refusing to dedwet and withhold the tax due from any tax-
payver as required br the commissioner pursuant to this sub-
section shall be personally liahle for such tax.
. See. 15, Section 25 of said act is herehy amended to read
as follows:

Sec. 25, Credit for Taxes Paid Other States or Countries.

(2) Subject to the following conditions, residents of this
State shall be allowed a credit against the taxes imposed by

this act for net income taxes imposed by and paid to another
- Btate or conntry on income taxable under this aet:

(1) The credit shall be allowed only for taxes paid to such
other State or country on ineome derived from sources within
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guch State or country which is taxable under the laws of such
State or counfry irrespective of the residence or domieil of
the recipient;

(2) The credit shall not be allowed if such other State or
country allows residents of this State a credit against the taszes
imposed by such State or country for taxes paid or payable
under this aet;

(3) The eredit shall not e¢xceed such proportion of the tax.
payable under this act as the income subject to tax in such
other State or country and also taxable under this aet bears
to the taxpayer’s entire income upon which the tax is imposed
by this aet,

(b) Subject to the following conditions, nonresidents of
this State shall be allowed a credit against the taxzes imposed
by this act for net income taxes imposed by and paid to the
State or country of residence on income taxable under this act:

{1) The credit shall be allowed only if the State or countiry
of residence either does not fax inecome of residents of this
State derived from sources within sueh State or country or
allows residents of this State a eredit against the taxes imposed
hy sueh State or eountry on such income for taxes paid or
payable thereon under this act;

(2) The credit shall not be allowed for taxes paid to a
State or country which allows its residents a eredit against
the taxes imposed by such State or country for income taxes
paid or payable under this act, irvespective of whether its
residents are allowed a credit against the taxes imposed by
this act for income taxes paid to such State or country;

(8) Credit shall be allowed only for such proportion of the
taxes paid to the State or country of residence as the inecome
taxable nnder this act and alse subjeet to fax in the State ar
country of residence bears to the entire income upon which
the taxes paid to the State or country of residence are imposed;

(4) The credit shall not exceed such proportion of the tax
payable under this act as the income subjeet to tax in the
State or conntry of residence and also taxable under this act
bears to the entire income taxable under this set,

(e¢) For the purposes of this section an estate or trust shall
be considered a resident of the State or couniry which taxes
the income of the estate or trust irrespective of whether the
income is derived from sources within such $tate or country.
If an estate or trust is a resident of this State and also a resi-
dent of another State or country, it shall, notwithstanding
the limitations eontained in subsections (a) apd (b) of this
gection, be allowed a credit, subject to the following conditions,
against the taxes imposed by this sct for net income taxes
imposed by and paid to such other State or country:

{1) Credit shall be allowed only for such proportion of the
taxes paid to such other State or country as the income tax-
able under this act and also subject to tax in sueh other State
or eountry bears to the entire income upon which the taxes
paid to sueh other State or country are imposed;
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{2) The credit shall not exceed such proportion of the tax
payabie under this act as the income subject to tax in such
other State or country and also taxable nnder this act bears to
the entire income taxable under this act.

(d) A resident beneficiary of an estafe or trust who is tax- peten
gble on the income of the estate or trust pursuant to the pro- Veeiens
visions of subsection (o} of seetion 12 shall, subject to the fol-
lowing conditions, be allowed a eredit against the taxes imposed
by this aet on such income for net invome faxes paid by the
estate or trust to another State or country on such incoma:

(1) Credit shall be allowed only for such proportion of the
tax paid to such other Stafe or eountry by the estate or trust
as the income of the estate or trust which is taxable to the
beneficiary under thig act and also taxed to the estate or trust
in such other State or country bears to the entire income of the
estate or trust upon which the taxes paid to such other State
or eountry were imposed;

{(2) The credit shall not exeeed such proportion of the tax
payable wnder this act ag the income of the estate or trust
whieh is taxable to the beneficiary under this act and also
taxed to the estate or irust in such other State or country
bears to the beneficiary's entire income upon which the tax is
imposed by this act. :

(e) If any taxes paid to. another State or country for Tms

which & taxpayer has been allowed a credit under this act ave Sioiedsr
at any time credited or refunded to the taxpayer, sneh {aot
shall immediately be veported by the taxpayer to the commis-
sioner. A tax equal to the credit allowed for such taxes so
credited or refunded shall he due and payable from the tax-
payer upon notice and demand from the commissioner. Interest
shall be added to and collected as & part of sueh tax at the
rate of six per cent per annum from the date the eredi} was
allowed under this aet to the date of the notice and demand.
1 such tax aud the interest thereon is not paid within ten days
from the date of notice and demand, there shall be collested
as a part of the tax interest upon the unpaid amount at the
rete of gix per cent per annum from the date of such notice
and demand until it is paid.

The credit against the taxes imposed by this aet on any tax-
payer or any class or classes of taxpayers for net incone taxes
paid to another State or country shall not be allowed if the
allowance of such credit will result in ap invalid or illegal dis-
erimination against another taxpayer or another colass or
classes of taxpayers. '

Bec. 16. Bection 26 of said act is herehy amended to read Stafs HsS,
as follows: "

See. 26, Tax Upon Settlement of Fiduelary’s Account. Tavooon

(a) No final account of a fidueiary shall be allowed by the huewrss
probate court unless the fiduciary obtaing from the commis. ““™™
sioner and files with the court a certificate 1o the effect that
all taxes imposed hy this act upon the person, estate or trust

for whom the fiduciary acts which have become payable, have
§9—50017
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been paid, and that all faxes which may become due are

~ secured by bond, deposit or otherwise. Within thirty days
after receiving a request for a certificate, the commissioner
shall either issue the certificate or notily the person request-
ing the certificate of the amount of tax that must be paid
or the amount of bond, deposit or other security that must
be furnished as a condition of issuing the certificate. The
certificate of the commissioner shall mot relieve the person,
estate or trust for whom the fidueiary acts of liabilily for
any taxes due and unpaid at the time the certificate is issued
or which may become due from said person, estate or trust
under this act after the issuance of the certificate nor shall it
relieve the fiduciary of the liability imposed by subsection (b)
of this section. .

(b) Bvery fiduciary who pays, in whole or in part, any
elaim, other than claims for taxes, expenses of administration,
funeral expenses, expenses of last illness, and family allow-
ance, against the person, estate or trust for whom or for whieh
he acts, or who makes any distribution of the assets of such
person, estate or trmst, before lie satisfies and pays faxes.
ineluding all increases, interest and penalties, except penalties
due from a decedent, imposed by this act on the person, estate
or trust for whom or for which he acts, or which constitute
a claim against such person, estate or trust, or which are
a lien or charge on or against the assets of such person, estate
or trust, shall be personally liable therefor to the extent of
such payments and distributions.

In the case of income veceived or acerued during the life-
time of a decedent, or by lis estate during the period of
administration, or by a trust, notices propesing to assess the
tax shall be mailed, and any proceeding in court with-
out assessment for the collection of the tax shsll be begun,
within eighteen months after written request therefor (filed
after the return is made) by the fidueiary of the estate
or trust or by any other person liable for the tax or any
portion thereof.

{e) Upon notice lo the commissioner that any person is
aeting in a fiduciary capacity, such fidueiary shall assume the
powers, rights, duties, and privileges of the taxpayers in
respeet of any tax imposed by this act (exeept as otherwise
specifically provided), until notice is given that the fiduciary
capaeity has ferminated. Notice under this section shall be
given in accordance with rules and regulations prescribed by
the commissioner.

Stats 1935, SEe. 17, Bection 27 of said act is hereby amended to
p 1118,
read as follows:
Luen on Bee. 27, Lien of Tax Imposed Upon Income of Grantors;
poperty  Assessmaént and Collection of Tax from Persons Secondarily
Liable Therefor, _

(a) Upon recording an abstract of judgment, or a copy
thereof, with the ecounty recorder of any county for any tazes
due from the grantor of a trust on income of the trust, whiel is
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taxable to the grantor under the provisions of subsections (g)
or {h) of section 12, and upon giving notice of sueh recording
to the fidueiary of the trust or in case there is more than on
fidueiary to any one of sueh fiduciavies, the amount of sueh
taxes shall constitute a lien upon all property of the trust in
sneh county owned by it or which it may afterwards and
before the lien expives acquire, which lien shall have the force,
effect and priovity of a judgment -lien, The notice herein

required to be given may he served upon the fiduciary person--

ally, or by mail; if by mail, service shall be made in the man-
ner prescribed by section 1013 of the Code of Civil Procedure
snd addressed to the fidueiary at his address as the same
appears in the records of the commissionsr.

(b) The taxes imposed by thig aet upon any taxpayer for
which any person other than the taxpayer is liable may be
assessed againgt guch person in the same manner as is pro-
vided in section 19 for the assessment of defielencies and may
be assessed at any time within which deficlency assessments
may be made against the taxpayver. The provisions of seetion
28 and other provisions of this act respecting the collection
nf taxes shall apply to the collection of such taxes from such
person fo the same extent and with the same force and effect
as though such person were the tazpayer.

Swe, 18, Section 32 of said aet is hereby amended to
readl as follows: :

Bec. 82. Commissioner to Administer this Aect,

- {a) The commissioner shall administer and enforee the tax
herein imposed, for which purpose he may divide the State
into a reasonable number of distriets, in each of which a
branch office or offices may be maintained during all or such
part of the time as may he necessary. In the establishment of
such distriets and offices due consideration shall be given by
the commissioner to the matter of economy of administration
and service to the taxpayers,

{b) The commissioner, for the purpose of ascertaining the
aorrectness of any return or for the purpose of making an esti.
mate of the tazable income of any taxpayer, shall have power
to examine or cause to be examined by any agent or repre-
sentative designated by him for that purpose, any books, papers,
records or memoranda, bearing upon the matters required to
be included in the return, and may require the attendance of
the taxpayer or of any other person having knowledge in the
premises, and may take testimony and require proof material
for hig information, with power to administer oath fo such
person Gr Persons.

{e) The commissioner may appoint and remove, in the man-
ner provided by law, such officers, agents, branch office income
tax deputies, and other employees as he may deem nécessary,
sueht persons to have such duties and powers as the coramis-
sioner may from time to time preseribe. The rcommissioner
may appoint one or more deputies or assistants to conduect
hearings, preseribe regulations or to perform any other duties
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imposed by this act or other laws of the State upon the com-
missioner. Any temporary appointments of branch office
ineome tax deputies and other branch office employees shall be
made from eligible residents of the distriet in which such
branch office or offices are located. The salaries of the per-
gonnel required by the commissioner shall be such as ha may
preseribe, in the mauner provided by law, and the eommis-

" sioner and such personnel shall be allowed reasonable and nee-
essary traveling and other expenses ineurred in the perform-
ance of their duties. The eommissioner may require such of
the officers, agents, deputies and other employees ag he may
designate, to give bond for the faithful performwance of their
duties in such sum and with such sureties 4s he may deter-
mine, and all premiums on such bonds shall be paid by the
commissioner out of moneys appropriated for the administra-
tion of this aef.

(d) The commissioner and such officers, as he may desig-
nate, shall have the power to administer an oath to any per-
gon or to take the acknowledgment of any person in respect of
any return or report requlred by this act or the rules and
regulations of the commissioner.

sute 1035,  Smo. 19. Seetion 33 of said act is hereby amended to read

p 1123
as follows:

fnformation  an, 38, Hecrecy Required of Officials, Penalty for Vio-

condentind ) otion.  (a) Except in accordanee with proper judicial order
in cases or actions instituted for the enforcement of the pro-
visions of this act or for the prosecution of violations of this
act and except as otherwise herein provided, it shall be
unlawful for the commissioner, any deputy, agent, clerk or
other officer or employee, to divulge or make known in any
manner the amount of ineome or any particulars set forth or
digelosed in any report or return requived under this act;
provided, however, that sueh information may upon request
of a committee appointed by either the Assembly ov the Sen-
ate be furnished to such committee. Nothing herein shall he
construed to prohibit the publication of statisties, so classified
as to prevent the identification of partienlar reports or returns
and the items thercof, or the inspection by the Attorney Gen-
cral or other legal representatives of the State, of the report
or refurn of any taxpayer who shall bring action to set aside
or review the tax based therecon, or agamst whom an action or
proceeding has been instituted to recover any tax or any pen-
alty imposed by this aet. Reports and returns shall be pre-
served for four years and thereafter until the commissioner
orcdters them to be destroyed.

Cenglty (b) Any offense against subdivision (a) of this section shall
be a misdemeanor.

Tnspectiuy (¢) Notwithstanding the provisions of this section, the eom-

Goernment, T0iSSIoner may permit “the Commissioner of Internal Revenue

ete of the United States, or the pr oper officer of any State impos-
lng an income tax upon the ineomes of individuals, or the
authomzed representative of either such officer, to 1nspect the
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income tax returns of any individual, or may furnish to suel
officer or his authorized representative an abstract of the
return of income of any taxpayer or supply him with informa-
tion concerning any item of income contained in any return,
or diselosed by the report of any investigation of the income
or return of income of any taxpayer ; but such permission shall
be graunted or such information furnished to such officer ox s
representative, only if the statutes of the United States or of
sueh other State, as the case may be, grant substantially simi-
lar privileges to the proper officer of this State charged with
the administration of this act,

SEg, 20, Section 34 of zaid act is hereby amended to read
as follows: ‘

See, 34 Applieation of Regulations. The commissioner
may prescribe the extent, if any, to which any ruling or regu-
Jation relating to this act shall be applied without retroactive
affect,

Spe. 21, The provisions of this aet effecting changes in
the eomputation of taxes imposed by The Personal Income Tax
Act of 1935 shall be applied only in the computation of the
taxeg for taxzable years ending on or after December 31, 1937.
The remaining provisions of this aet shall beeome effective on
the effective date of this act.

CHAPTER 669.

An act relating to the sale, disposition of, and control through
licensing and otherwise, of prophylactics,

LApnroved by the Governor July 1, 1947,  1n effest Angust 27, 19319.1
The people of the State of Culifornia do enact as follows:

SeowioN 1. As used in this act:

(a} Pharmacy means and includes each and all of the fol-
lowing: Any pewson, firm, partnership or corporation oper-
ating a vetail drug store, a pharmacy or drug department
complying with the pharmacy law requirements and having
& permit to operate, issued by the hoard.

(b) Wholesaler means and includes each and all of. the fol-
lowing: Any person, firm, partnership, or eorporation oper-
ativg as a whoalesale druggist, manufacturer or surgical supply
house, recognized by the board, through the granting of a
license to sell prophylacties for purposes of resale.
~ (e) Retailer means and includes each and all of the follow-
ing: Any person, firm, partaership, or eorporation operating
a pharmaey recognized by the board through the granting
of a license to sell prophylactics for use in the prevention of
venereal disease.

(d) Physician means and includes each and all of the
following: Any person licensed within the State to practice

1861

Siats 1085,

p 1122

AppHeation
of reguln-
tians

Application
aof aed

Defnitione

Exhibit: %
Page %2 of 377




	Paula Trust_rev1_gst
	2.0Paula Trust_rev1_gst



