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Honorable Michelle Steel, Vice Chair 
Honorable Betty T. Yee, First District 
Senator George Runner, Second District 
Honorable John Chiang, State Controller 

From: RandyFeniS~
Acting Chief Counsel 

Subject: Board Meeting, April %6-%7, %011 
. Chief Counsel Matten - Item J - Rulemaking 

Petition to Amend the Following Property Tax Rules Related to Change In Ownership: 
46%.060 (Life Estates and Estates/or Years), 46%.100 (Leases), 46%.160 (Trusts), 
46%.180 (Legal Entities), and 46%.%60 (Date o/Change in Ownership) 

On March 21,2011, the Legal Department received Mr. Stephen Bennett's (petitioner's) 
petition, pursuant to Government Code section 11340.6, to amend Property Tax Rulesl 

462.060, 462.100, 462.160, 462.180, and 462.260.2 The petition seeks to amend these Rules 
to 'l>rohibit assessors from violating the due process rights ofreal property taxpayers who 
acquired their interest in real property prior to the enactment ofPart 0.5 of the Property Tax 
Division [titled Implementation ofArticle XIII A ofthe California Constitution, and referred 
to throughout this memorandwn as Part 0.5] of the Revenue & Taxation Code.") 

This matter is scheduled for the Board's consideration at the April 26, 2011 meeting on the 
Chief Counsel Matters Agenda. At the meeting, the Board may: (1) deny the petition; (2) 
grant the petition in part or in whole and commence the official rulemaking process by 
ordering publication ofthe notice pursuant to Government Code section 11346.5; (3) direct 
staff to commence an interested parties process to consider the requested amendment in part 
or in whole; or (4) take any other action the Board deems appropriate. Staff recommends that 
the Board deny the petition in its entirety because, as explained below, petitioner's requested 
amendments are based on an incorrect understanding ofbasic tenets ofCalifomia property 

1 References to "Rule" or "Rules" are section references to title 18 ofthe California Code ofRegulations. 
2 Government Code section 11340.7 requires a response to a rulemaking petition within 30 days. In this case, 
petitioner refused to waive the 30-day deadline, necessitating the Legal Department to take "other action" as 
provided in Government Code section 11340.7, subdivision (b) and inform petitioner before the April 20, 2011 
deadline that his petition will be heard on the April 26, 2011 CbiefCounsel Matters Agenda. 
3 Petition, at p. 1. Petitioner also "separately petition[s] BOE to compel its legal staff to depublish all 
annotations that apply Part 0.5 retrospectively," and specifically lists Property Tax Annotations 220.0325, 
220.0326, 220.0338, 220.0332.005. 220.0780 and 220.0786 in his petition. The Legal Department will respond 
to petitioner's requests for depublication separately under Rule 5700. 
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tax law and they are contrary to judicial precedent and longstanding interpretations of Board 
staff. Furthennore, petitioner's requested amendments are effectively repetitive of the 
amendments the petitioner requested be made to Rule 462.160 by petition dated December 
31,2010, which were unanimously denied by the Board on January 27,2011. Nothing in the 
current petition supports a different result. 

This memorandum sets forth: (1) a general background ofproperty tax law as it pertains to 
the petition; (2) a discussion ofthe petition; and (3) staffs recommendation. 

I. General Background - Proposition 13 

Proposition 13 added Article4 XIII A to the California Constitution by voter-approved 
initiative adopted June 6, 1978, effective July 1, 1978.' Article XIII A, section 2 changed 
California's ad valorem property taxation scheme from one based on annual fair market value 
assessment to one based on a property's "full cash value," with reassessment allowed only 
upon new construction or a "change in ownership." By its own tenns, Article XIII A, section 
2 set the beginning "full cash value" ofall property to be a property's assessed value as 
shown on the 1975-1976 tax bill.6 The value shown on the 1975-1976 tax bill was set as of 
the 1975lien date, which was March 1,1975. Therefore, effective July 1,1978, all property 
in California subject to Proposition 13 had a full cash value detennined as ofMarch 1, 1975.7 

To implement Proposition 13, including defining "change in ownership," Part 0.5 was added 
to Division 1 of the Revenue and Taxation Code effective July 10, 1979.8 As relevant here, 
the statutes contained in Part 0.5 that define "change in ownership" and exclusions 
therefrom, are sections9 60, 61, 62 and 64. Rules 462.060, 462.100, 462.160, 462.180, and 
462.260 interpret these statutes. 

Section 60 defines a "change in ownership" as "... a transfer ofa present interest in real 
property, including the beneficial use thereof, the value ofwhich is substantially equivalent 
to the value of the fee interest." Section 61, subdivision (g) provides that a change in 
ownership occurs upon "[a ]ny vesting of the right to possession or enjoyment ofa remainder 
or reversionary interest that occurs upon the tennination of a life estate or other similar 
precedent property interest, except as provided in subdivision (d) of Section 62 and in 
Section 63." Section 62, subdivision (d) excludes from change in ownership: 

4 Unspecified references to "Articles" are to the California Constitution. 

, Assem. Com. on Rev. & Tax., Property Tax Assessment (Oct. 29, 1979), at p. 5. 

6 The definition of"full cash value" is codified at Revenue and Taxation Code section 110.1, which is located in 

Division 1, Part I of the Revenue and Taxation Code, not Part 0.5. 

7 Certain exceptions not relevant to this memorandum are enumerated in Revenue and Taxation Code section 

110.1. 

8 We note that the petition fails to consider that, between July 1,1978 and July 10,1979, a different statutory 

and regulatory scheme implemented Proposition 13. The petition also fails to consider that Part 0.5 consists of 

mUltiple sections of the Revenue and Taxation Code, which were added at different times and, therefore, have 

different potential effective dates. 

9 All further section references are to the Revenue and Taxation Code unless otherwise specified. 
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Any transfer by the trustor, or by the trustor's spouse or registered domestic 
partner, or by both, into a trust for so long as (1) the transferor is the present 
beneficiary ofthe trust, or (2) the trust is revocable; or any transfer by a trustee 
ofsuch a trust described in either clause (1) or (2) back to the trustor; or, any 
creation or termination ofa trust in which the trustor retains the reversion and 
in which the interest ofothers does not exceed 12 years duratiori. 

Section 63 excludes interspousal transfers from change in ownership. Section 61, 
subdivision (h) states that a change in ownership occurs when "[a]nyinterests in r~ 
property" vest in persons other than a trustor or trustor's spouse and the trust becomes 
irrevocable. Rule 462.160 interprets these provisions as they apply to real property held in 
revocable and irrevocable trusts. 
Section 62, subdivision (e) excludes from change in ownership "[a]ny transfer by an 
instrument whose terms reserve to the transferor an estate for years or an estate for life," but 
provides that the termination ofsuch a life estate or estate for years is a change in ownership 
except as provided in section 62, subdivision (d) and section 63. Rule 462.060 interprets this 
statute. 

Section 61, subdivision (c) provides that a change in ownership includes the creation ofa 
leasehold interest in taxable real property for a term of3 5 years or more, the termination of a 
leasehold interest that had an original term of35 years or more, or the transfer ofa lessor's 
interest subject to a lease with a remaining term of less than 35 years. Section 62, 
subdivision (g) excludes from change in ownership any transfer ofa lessor's interest in 
taxable real property subject to a lease with a remaining term of35 years or more. Rule 
462.100 interprets these provisions.· 

Section 61, subdivision (j) provides that any transfer ofreal property between a corporation, 
partnership, or other legal entity and a shareholder, partner or any other person is a change in 
ownership. However, section 62, subdivision (a)(2) excludes from change in ownership 
proportional ownership interest transfers. If such a transfer occurs on or after March 1, 1975, 
the owners ofthe legal entity immediately after the transfer become "original co-owners" 
with respect to their interests in the transferee legal entity. (Section 64, subd. (d).) Rule 
462.180 interprets these provisions. 

Rule 462.260 provides dates to be used "for purposes ofreappraising real property as of the 
date ofchange in ownership" for transfers involving sales, leases, inheritance by will or 
intestate succession, and trusts. 

II. Discussion of Petition 

The petition seeks rule amendments to ''prohibit assessors from violating the due process 
rights ofreal property taxpayers who acquired their interest in real property prior to the 
enactment ofPart 0.5 of the Property Tax Division of the Revenue & Taxation Code."'o 

lOp •• 1etition, at p. . 
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However, the petition provides no explanation ofhow the due process rights ofsuch owners 
were infringed upon, nor does it provide any specific authority to support its position. 

The only explanation given is the following: 

Respectfully, petitioner contends that BOE legal staff erroneously interprets 
Steinhart. [1] ... [1] BOE must accept the findings in Steinhart as correct. 
BOE should realize that it can no longer contend that a remainderman's taking 
ofactual possession constitutes a reassessable change in ownership. Why? 
Two reassessments ofthe remainderman's interest on two diJIerent dates 
violates the remainderman' [ sic] constitutional right to due process as codified 
by our legislature's ban on "double taxation" in R&T §102.11 (Emphasis 
added.) 

Based on the petition and legal staff's numerous emails and conversationsl2 with petitioner, 
staff believes that petitioner seeks the same result as he sought in his December 31, 2010 
petition to amend Rule 462.160, and that petitioner is arguing from a premise that is 
fundamentally contrary to California property tax law. For these reasons the petition should 
be denied. 

In his first petition, petitioner essentially argued that as a result ofSteinhart, 13 a ''vesting'' ofa 
remainder interest caused a change in ownership ofthat interest, and thus could not be 
reassessed again when that vested interest became possessory.14 However, as explained fully 
in the Chief Counsel Memorandum dated January 14, 2011 (which is attached and 
incorporated by reference), petitioner's interpretation ofSteinhart was clearly in error 
because it directly contradicted the interpretation ofSteinhart set forth in Phelps v. Orange 
County Assessment Appeals Bd. No.1 (Phelps)!S In Phelps, a trustor died in 1947, at which 
time the trustor's three children and widow each received a lifetime income interest in the 
trust property, with a remainder to the grandchildren. One ofthose children (Wilson) died in 
2002. Pursuant to the terms ofthe trust, Wilson's life estate terminated and his children 
received the right to a one-third lifetime income interest in the property. The Court of 
Appeal upheld the reassessment ofthe one-third interest stating that: 

II Petition. at p. 3. 
12 The Board's legal staffmet with petitioner after the January 27, 2011 meeting and explained the basis for the 
January 14, 2011 Chief Counsel Memorandum. At thai time, staff also received for informal consideration 
petitioner's request for depublication ofcertain annotations. Petitioner sent staff twenty additional emails 
between February 2 and March 17,2011, each with additional arguments or annotations to be considered. Staff 
discussed these emails extensively by telephone with petitioner on March 22, 2011, and, as ofApril 4, 2011, 
staffhas received several additional emails containing additional arguments, citations, and demands for Board 
action. As previously mentioned, petitioner's request for the depublication ofcertain annotations is being 
handled separately by the Legal Department pursuant to Rule 5700. 
13 Steinhart v. County o/Los Angeles (2010) 47 Cal.4th 1298. 
14 See petitioner's December 31,2010 Petition. Section IV, Proposed Amendments to Rule 462.160, at pp. 7-12. 
IS (2010) 187 Cal.App.4th 653. We also note that, as he did in his first petition. petitioner fails to address 
Phelps at all in this petition. 

http:possessory.14
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Although a change in ownership occurred in 1947 [when the trust became 
irrevocable and when the grandchildren's remainder interest vested], another 
ownership change occurred in 2002, when Wilson's entire equitable [present 
beneficial] interest in the real property passed to Wilson's children. Plaintiffs 
focus on identifying a single "transfer" or transferor finds no support in 
Steinhart. 16 

In this petition, petitioner argues that "two reassessments ofthe remainderman's interest on 
different dates" is illegal. This is the same argument, at least in substantive effect, petitioner 
made in his first petition since petitioner, again, seeks to restrict property passed via 
irrevocable trust to only one change in ownership regardless ofhow many times the present 
beneficial interest in the property is transferred. However, as explained in the response to his 
first petition, Phelps clearly holds to the contrary. Thus, petitioner essentially asks this Board 
again to contravene Phelps by amendments to Rules 462.060, 462.160, and 462.260. 17 For 
this reason alone, the petition should be denied. Notwithstanding this fact, we briefly address 
what we understand to be petitioner's fundamental misunderstanding ofthe law. 

Petitioner's fundamental misunderstanding is his assumption that, under any facts similar to 
Phelps, a change in ownership is being determined ''retrospectively'' against those whom he 
refers to as "Pre-Enactment Owners." Such is never the case, however, because section 60 
and Rule 462.260 require a change in ownership to be determined as of the date ofthe 
transfer ofa present beneficial interest. A change in ownership occurring on the date ofa 
transfer ofa present beneficial interest is never an assessment on a past or future interest. 

This can best be illustrated using the facts in Phelps. Petitioner's assumption is that, in 
Phelps, Part 0.5 is applied in 2002 to an event (Le., the vesting ofthe remainder interest) that 
occurred in 1947, thus making it a "retrospective" application ofPart 0.5 against the 
remainder beneficiaries. Petitioner fails to understand, however, that it is not the remainder 
interest received in 1947 upon which a change in ownership determination is being made. 
Rather, as Phelps held, and as required by sections 60 and 61, and Rules 462.060, 462.160, 
and 462.260, a change in ownership determination is made upon the receipt by the 
remainderman ofthe present beneficial interest (what Steinhart and Phelps refer to as the 
"equitable interesf') in 2002. It is the transfer of the present beneficial interest, originally 
held by Wilson, to the remainder beneficiaries in 2002 that causes the change in ownership. 

16 Phelps, supra, 187 Cal.App.4th 653, at p. 666. 
17 Phelps came before the California Court ofAppeal a second time after its first decision was vacated by the 
California Supreme Court and remanded for further consideration in light ofSteinhart. (Phelps v. Orange 
County Assessment Appeals Board No. J (2009) 175 Cal.App.4th 448, judg. vacated and cause remanded for 
further consideration in light ofSteinhart (2010) 47 Cal.4th 1298.) Upon reconsideration, the Court ofAppeal 
reached the same conclusions and also explained how its decision was not inconsistent with Steinhart. Phelps 
again petitioned the California Supreme Court and his petition for review was denied. (Phelps, supra, J87 
Cal.App.4th 653, cert. den. 2010 Cal.LEXIS 12265.) On March 1, 2011, Phelps filed a petition for certiorari to 
the United States Supreme Court; on March 30,2011, Orange County waived its right to make a response. The 
petition is scheduled for consideration on April 22, 2011. 

http:462.260.17
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There is no 2002 assessment ofthe vesting ofa 1947 remainder interest based on law that 
became effective in 1979 as petitioner believes.I8 

Also, for this reason, there is no "double taxation" within the meaning ofsection 102. The 
California Supreme Court has held that "double taxation occurs only when 'two taxes of the 
same character are imposed on the same property, for the same purpose, by the same taxing 
authority within the same jurisdiction during the same taxing period. "'19 Clearly, there is no 
double taxation when a separate real property interest is being assessed at a different time 
(e.g., the remaindennan's 2002 present beneficial interest versus the 1947 event where the 
trust becomes irrevocable and the remainderman's interest vests).20 

Petitioner also requests amendment to Rule 462.100 to provide that the termination, transfer 
or assignment ofa long-term lease should not be reassessed as a change in ownership ifthe 
term ofthe lease commenced prior to the effective date ofPart 0.5. Again, no explanation 
for this request is given. However, it appears that petitioner objects to Board legal staff 
opinion letters in which the portion ofthe lease term effective prior to the effective date of 
Part 0.5 is counted in determining whether or not a lease is a long-term lease (Le., 35 years or 
longer) under section 61, subdivision (c) and section 62, subdivision (g).21 However, those 
opinion letters are consistent with the plain language ofthe statutes that require the counting 
ofthe "original term" or the ''remaining term" ofthe lease. Nothing in those statutes 
suggests that a lease is exempt from Part 0.5 if it was entered into prior to the effective date 
ofPart 0.5. Furthermore, iftaken to its logical conclusion, petitioner's position could result 
in such property being reassessed any time there is a termination, transfer, or assignment of 
such a lease whether or not the lease is 35 years or longer, since the protection afforded to 
leases for terms ofless than 35 years would then not apply. 

Petitioner also requests amendment ofRule 462.180 to provide that "original co-owner"22 
status should not attach ifreal property is transferred to a legal entity prior to the effective 
date ofPart 0.5. In this case, there is no need for an amendment. Both section 64, 
subdivision (d) and Rule 462.180, subdivision (d)(2) provide, by their own terms, that 
original co-owner status is only obtained for transfers ofreal property that occur on or after 
March 1, 1975.23 

IS By email dated March 24, 2011, petitioner requested than an article by Robert R. Gunning entitled Backfrom 
the Dead: The Resurgence ofDue Process Challenges to Retroactive Tax Legislation (2009) 47 Dusquesne 
Law Review 291 be included in consideration of his petition. Because the Rules that petitioner requests to be 
amended are not applied to periods prior to the effective date ofPart 0.5 (i.e., the Rules in question have not 
been and are not applied retrospectively), the analysis proffered by this article does not support petitioner's 
arguments. 
19 Assoc. Home Builders etc., Inc. v. City qfWalnut Creek (1971) 4 Cal.3d 633, 613 [citations omitted]. 
20 Petitioner also fails to realize that a remainder interest can never be reassessed since, as a future interest, it 
does not meet the section 60 definition of change in ownership. Furthermore, the 1947 remainder interest could 
not be reassessed even in 1947 since Proposition 13 did not exist at that time. 
21 These opinion letters are the basis" for several annotations requested to be depublished by petitioner. 
22 On page 16 of the Petition, petitioner mistakenly uses the term "original transferor," which is a status that only 
~plies in the context of a joint tenancy. We assume he meant "original co-owner." 
2 As explained in Part I, although the effective date ofPart 0.5 is July 10,1979, Article XIII A, section 2 and 
section 110.1 make clear that the full cash value ofproperty is first determined as of the 1975-1976 tax year for 
which March I, 1975 was the lien date. 

http:vests).20
http:believes.I8
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III. Staff's Recommendation 

By these requested amendments to Property Tax Rules, petitioner effectively asks the Board 
to disregard the 2010 judicial decisions in Steinhart and Phelps. Despite the extensive 
judicial attention received by Proposition 13 since its adoption in 1978, we have not found 
any due process challenges along the lines ofpetitioner's contentions as presented in this 
petition, and we do not believe such challenges would be successful. 

Staff recommends that the Board deny the petition because the current versions of Property 
Tax Rules 462.060, 462.100, 462.160, 462.180, and 462.260 conform to the applicable 
statutes as applied in Steinhart and Phelps. The petition should also be denied because it is, 
in substance, duplicative ofthe petition that the Board denied on January 27, 2011. 

Ifyou need more information or have any questions, please contact Christine Bisauta, Acting 
Assistant Chief Counsel, at (916) 323-2549 or Richard Moon, Tax Counsel N, at (949) 440
3486. . 

Approved: 

~~~ 

KristineC 
Interim Executive Director 

Attachment: Chief Counsel Memorandum dated January 14, 2011 
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or (4) take., other action the Boant deems:appmpri'" Stldf~......~ theBOddClly 
thepetitiO.~8I~·.indetail below. tho ~rat.4iatbe petition baVClbeca: 
answ«ectby SteitrIfsrt and a receat calitbtDiaCoortofAppeal d6Uiou. ~v~ Ottmp 
COIIIIIy As3a",.",Appe,,1I BdtutJNo. J (PIIe1p6).4 ~Mr. ~jJ proposed 
amendnJents to Rule 462.160 1l'C~ to Pulp& 

lbismemorandum sets f01'tl¥ (1) II general bapnmd ofchanpin Qwnersbip laW.88 it pel'QI:ins 
to real property held in trusts; (2) adisGlssion ofthe petition and the reqaest«t ~ and 
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2 (20l0) 47 CaL4tb 1298. 
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I. GePmi BadgroUDd ~C'IBM fa OWpmhf, amlTrgatI 

Article xm A, sectioJl2 oithe California Constitution require. thereuses.ment ofreal property 
upon a '~chango in ownriip..'· This seaionbat been itnpl....ed by- statutes, enaeted.by the 
Legi$lature and Property Tax Rules ptUnulgated by the Board ofEqualization. As relevant h~ 
such authoritiesreprding. trUstS iDelude ReveDt.le and TuatiOll Code section' 60. section 61,. 
subdivisions (g) and (h), section 62, subdivisiOl'l (<I), and Rule 462.160. 

SectiOl) 60 deftna It "change in ownenhip" as "•.. a transfer ofa present iJmnst irl real 
property,. including the beneficial use thereof. the val_ ofwhich is substantially equival_ to. 
the value of the fee interest..'. This is ofteD.tefcr:n:d to as a thtwo-pan test. ToIIH'Clthe teat. there 
must be: (1)stransfer ofa present interest; (2) that includee 'benefk;bJluse; (3) the value of 
which is subst.autti.ally equivalent to the vlllue ofthc _ Stctioa 6-lt suWiYisioD(at pmvides 
that .• chaD. iD ownersbipOGCUtl upoa4l[a)ny vestinaoftborigbt to poi$ClIIIioaor eajD)'D18lt of 
a remainder or reversionaiy inten$. tbat 0CCUl'S upon the telll'IiJratian; of'li1iestate OF ~ 
sitnilar ptQeUdentproperty interest. ~ as provided in subcIi.ioa (d) ofSecfioa 62 and m, 
SectiOi163." SeetioD 62, subdivision (d) excludes fima, chanpid ownership: 

Any ttaDsfet by tho trustor, or by the trUstor's spouse ot~damcati~ 
partn«, or by both, into a trust tbr~ long as (1) tt.~is..pre&a1t 
benetldaryofthe ~ or (2) ~ trUJt is revoeablo;or 8JlY1l'8DSfer by ~ trustee of 
such a trust desedbed in either dause (1) or (2) bact to the trustoI'; ot,.any 
creat:ion 01' termination ofatrust in which the trustOl: retaiII.t the ~ and ill 
which tho interost ofothers doeinot exeeed 12 yaudrntioa.. 

Section 63 excIudeI iDtaspousal ttaIIIfera ftoJn chan. in~ Sectiott 61, subdMsion 
(h)·stI1tIB. that *cIIU,-m.~ occum wheI~ta]D.yiDt'erelll,m~cvestm,.... 
other thaD. ttustDt ortl"ustor*s spouse and, tho trust becoma ir:reroeabIe. 

Rule 46l.160 intapreta·· change in ownership statutes u they apply to tmDst'era involvint ~ 
It oxplainl in subdiYistoB$ (4) an4 (c)tDst. ......1,. both_ ~ an4tcrmioatiDD of~ 
will realt in achatt.ino~p oCtrutt·md propatJ., aute~l60",..""(til" (<1) 
provide anumbet of.~ to these gen«a.l ruIa. 

II. DIKwJot ofretIdM 

The petition states thatits ~ was the Supreme Court'ls decision in SleiIllttJrt. In Steinhtutt at 
trustor (Hettick) ereatecJ a revocabletrust with herselfat the sole beaefieiary, and ttansferreda 
resideoce to the trust Upon Helfrietta death in 2001. tho tnIst became. irrevocable and under its 
terms. Helfilck'. sister, plaiDtitfLorraino Steinhart (Steinhart~ reeeivocl a~estate in the 
residence with the remai.ndet to Helftickfs heirs" The Los Angeles County As8essor reaaessed 
the residenco since the ttailster ofthe life estate to Stemhatt caused a change in ownersJUp., 

St~ argued that the residence should not have been, ~ because no chango in 
oWllership occurrecI upon her receipt ofthe-life estate in the residence based.on the contention 

http:based.on
http:ReveDt.le
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that ber life estate was not "substantially equivalalt to tho fed' as required by sectioIl60.III The 
Supreme Court ~ stating that Steinhart's error was in focusing on thein__ that she 
had received rather than em wbatinteresl was transfened by HeI1iiek.Becauae HeHiic:lt, upon 
her death, badtransferrcd the life estate aDd tho remainder;. she wu left with DO intetat and thus 
bad transferred the.entire fee itsel( not just m interesI that was "subsfant::ially equivalalt to the 
feo.'" The Court did not find it necessary to c:letenr.QJle whether the tra:nsforofa life ~ a10n0 
would result in a chanp in ownership. nor did it address whether there would bet a subseqw;nt 
change in ownership when Helfrick's heirs obtained the rernaindci:r interest in the residenee. • 

The petition requests that the Boan! amend. Rule 462.160 to prQVidCI thn:e eumpJes and. several 
definitiOftJ (proposed. by new subdiVisi01l (f)) that would purportedly answer the fbUowiugtwo 
questions raised by the SteiniuJrt decision. 

1. 	 Did the receipt by J:..orraino Steinhart CJfher1UC.... in Helfridt's resicfeIlco 
on Helmet·s death trigprareusessab1e dum. in ownership? 

2.. 	 Will Steinhart', fi1turo death then trigaf.t aJ'eaSlessabie chan,. in ownership 
of the same resitferlce? 

We first note that Steinhartd.itectly answers Question}" aDiP/tqlt, wbidl petitioner does not 
discuss. 8l1SWera Que$ti0ll 2. 

Petitioner requests anterldIDmt ofRule 462.160 to c1irifY t:hc applicatiOft ofsection 61, 
subdivi$lor& <Il to hia Que$tion 1. Ho~no~. to 1b.Jle4Q,.160 i$ ~SSIIY to 
answ:er~.~lbelcauseseetiml61t:·~·(I).""I."to__'it, 
andueIplaibodia~.R.462..160'~IIl""" ~bclcJthatsecdons60" 
61, subdivisfoa (b). and 62, subdiYisi()D (d), and Rule 461160 lead to tbecondusion that a 
change in OW'Ilarabip oftrustpmperty ~when a tn'IIIt bcc::omo:t in'evoatbf.....0. trQstor 
ttas1sDn. the entire eriw........·in tho property.. TD~. tlaCCM't goeattuouab.··adaailed 
analysis ofitacoaclusionbeginain&with seetioa 2, ~,(4). ofArticDxm Aofm. 
CQnStitudon,. explainins how tht_~ statutes _amsiItaJewitb thit~ 
provi~ and finaIly.explainina how the Board"s R.utc. 482~160patpedyintapJl.,tbose 
statutes.. In tbia regard, the Court explained as. fonowa: 

The State Board of Equalization. through m imptemenq regulatkm, has also 
expressly addressed secticm 2. subdivisioa (a)'" [of Arde1e xm A of the 
California Constitution} appHcatioD to transac;tiQDIJ involving ~ That 
regu1atioll begin$ by stiltin& a "[gJeneral [rlulcr that, for purposes of secticm 2, 
subdivision (a), "rtlbe transfer by the trustor ..• of real property into a trust is • 
chango in ownership ..• at the time of the transfer.," (Ca]. Code Rep.. tit. 18. § 
462.16O,·subd. (a).) The regulation then speeit14:11 a list of "[e}&eeptiOllS" to the 
general rulo.-i.e., "ttansfer&'. involvinll trusts that "do not constitute chan~ in 

6 Sreinluut.SUP1'4t 47 Cal.4th at pp. t323-132S. 
'Ihld. ,. . 
8 Ibid. 
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ownership"-including, .. htQ relevant: (1) "[t}he transfer ofreal property by the 
trustor to a trUst in whim the trusfor..transferor is the sol. preseIlt berleticiary of 
the trusr' (id., § 462..160, subd. (b)(l)(A»; and (2) "[t]hetnmsferofreal property 
.. " by the trustor to a trust wbich is n:vocabl, by the t:rust:ot» (ttL, i 462.160, 
subd. (bX2»~ [Fn. Omitted.] Regardin, revoeablt t:rusts, the regulation further 
provides that "a cb8ilge in ownership does~ oceut at the time the revocable trust 
becomes imwocable unless the trustor-transferot remaina Of beeomeIJ. the sole 
present beneficiary or unlest otherwise excluded fnwn dlangein 0'WIlriip." (Id., 
§ 462.160, subeL (b)(2).) 

We gencraUy accord "great weight" tb the statutes the Legislltute bas passed and 
the .reguIati:oaa tim State Doan:lof Bqualizatioa baa promulgated to implement 
article X1Il It.. (AntadorJ ~ 2l CaL34 at p;, 246.) U.... botIl. tile ..,.... 
lanauge: ott ami tile 1IJlderIyIq jDstltkatIea far, I8dIMl 61, ......... 00. 
seefioa 62. suhcll¥fdoD <4 ..... t1te ............. .............ad 
abcr¥e, it II c......_.,.. BeIfrtck', ...~ .. ~__ 
seetlGa %,............ (a). oeauHdla tJdlI ... ~~ Steinbart dae8 not 
even aJ.!IU* ~~ itt her brieftbal uacIet· 4l1itwal application or 
sectiOn cSt, subdhrisiell (h)l'slanpap,·"1 chan..., in ownership occ.twe4" when, 
Helfrick dW,,"the revocabkl tnJat. beeame imsvocable." and ..(Sfeinbat1's) '1ifO 
estate vested.~. {Etnpba$isad4ed.) 

As noted bypdi1ionet,.ln reaching thisClJliClusioD, theCourtdldnotdiSCUDsection 61, 
subcHvision (~ Sudr a discussionwaa lllb18allatJ~ the C8SII was decide81Jaed OD seet10a ~ 
section 61. $Ub4ivilioll (Ill. adoD62, subdWisioa (d,). ..Rukt46~l60"-_ the CJ¥CIDt at 
issue was: the trabsfer ofa tifU .... to steinhart ..a rault ofHeI.fIicr.k'a deadtaad thetrwlt 
~~ 'l1Ie ~S.omis8ieaofliClClieit'l~ 1UbdivW0l'I (A itJ·its amdysis il. 
COASisteDt.mhthe poiitiaD tbat 3CSetiaD61~ ~{Ihbecom.eIrelcnnt.oal) upoa 
SteinltattJ death" whtm the~ndu~ofHclfiidt's heirs become possessory. Rule 

. 462.160 addresRJ· ~s~ 1 ia subdivision (b)(l), whiclt u.,.. that aet.np in 
____L..i ~__ . . r ._.d._ :nwocah1... - ..... L..-._ ~_1..1;". unL tho 
~~WUlPV,&&~PK'JNt"~""..J~a ." ..'IlIjj ......... ~ •••"'~ .... M . 
trusrof~...ainJ orber:otues the soil> preseatbeneficiary 0'1 III appIieablo GClllSioD 
appl.iel, wbieb. WIS" not tho case 'UIldIr tilt fads of~~ patitioJu:t is iaeorrect in. 
his implication thatR.ule 462..160 tteeda ameadmi:Dt to clarify the-meamin& of1eetiOiI61, 
subdivision (sA to addtesa his Question!. 

I) Stei1llttul~ supra, 47 Cal.4th atpp. 1322-1323. 

http:COASisteDt.mh
http:bypdi1ionet,.ln
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B. QuestiOll 2.' 

To provide III answer to his ~on.~ petitioner t'eCI'*" amendment ofRulo 462~160 to ad4. 
three examples ancl several defi1litiOllL10 In __ofthe~at,A creates a trust wl®b . 
becotnes irrevocable upon A"$ death, atwhick time Breceives a 1ifeI:itne interest in income (I 
lifo estatB) inrea1 property.. Upon B·s death, C and D receive theremaind« inteI'ast.u In sud1 a 
situation, as explained abo've, Steinllart makes clear that a, cbanp inowncrsbip occurs'UJJOI' A9 

• 

death. Petition. asserts that R.ule 46l.160..to be amClldecl to clarity whether achango in 
ownership occurs upon 81's death. However~ seetiOIl6l"Slihdivisioa(g). Rule 462.160, aDd 
Phelp& already make clear that .. secoud ebanp inownership·doclt in.fa«oceurupcm 8's deadl.. 
Petitioner'!J Exalnples 7 and 8 ..contrary to these authoriti-. ta In those examplestpetitlQl1Cf 
puts forth tho ....,m. that since C'. and D's remainder inteIrestI vested at the time ofA's deat&,. 
upon B"s~. t:hem is not a chan.. ia ownership.. This is the same argument made by the 
plaintitfalld·tcjeeted byU.court DtPAep.. 

Relevant to tbit pe.ti~ in p~'l atrustor diedia 1941 at whidl tia- _ tnI8tor's thrw 
childten and widoweadt receivecl aHfetiJne iJ:lcoulc i.atertltiu tho tnJIt propat,., an.ofthose' 
children (Wilson) died fa 2002, and pursuaIlt to tho tf:tmS ofth6trust, wnSClft'. fife esfabt 
terminated and·bit cbildreaMCCivcd the riabt to a~Jifdime inconJe inter_ in the 
property. Thopl.nmtfargued that ~all vestcd,~ia thepmpaty were traasfem:d in 
1941, IlOtbina wutranafelredwhea W'dsoadied iJl2002, aDd, that. tba~ no chaa&e in 
ownership of the property could occur in 2001.'4 TheCourtdi1a&ree4 statina _.~ 13 
traeb "real ownclsbip ofreai property. which StIIirrluJrt deto.uincd follow_ tn. equitable 
estate!9U ~a~ iaownership occtme4iJl200Jwhea Wilsoa no 10Dllltmidid_ to . 
0Wft the property.16 

Itnpiieit m~coutt'$ teasoJUnais. ill analysis that Wnso. ~.,allthme.~'Nq__ 
to meet tho·tm.-1*I,~,6OdotlAitloaof.....iQ ~l'l ~.othcrwordtWi1soQ 
held. a lifeestate which P""'bint (1) a praem ~ (2) ftom· whick ladedvecJ ~alUfIet 
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and (3) tho value ofthat use was substantially equivalent to the value orthe fee. Whea Wilsoft. 
di~ his life estate terminated, a life estate interest passe4 to his obildren, and bia cbildrea 
received all three elements previously held by Wltson. necessitating a champ in owncabip of 
their interest in the property. 

The petition to amend Rule 462.160 fails to ~gnize that,. upon tho te.rminati.on ofa luu estate 
in these examplee, aU tbtrJc tequirements neeeuary fat a chan. in ownership _met. 
Petitioner!:s Exampiel7 an4 8 secntto ~tbat tbosccondand third pattsofthothreo-part 
test are met but ignore the present interest requhanen.t oftile fir3t part ofthe test no·Exampl_ 
state that no change in ownership occurs upon B'. death becauseC·s and D's remainder interests 
already vested upon A 'a deatlL Petit:ionCl", anal,., however, fails to considertbat a 
rema.indennaJl doc:s not have ~ enjoYJDCQt oftho ptopetty until $epreced_ estatobu, 
terminated. Until tJ1e rcma.indt:m1en oba the present atjoymerItoftile plopt:tty" their interests 
are "future,.. interests that are to be ptUtad:tId ftom u:1ISHIII'MDt byseetiaft Wa present iDtet'e$t 
reqoUem.ent.l& This is tnto f;M\Q. iftbo·remaindor inteRet·bCIcoInea ~ at an .n.. tUne 
(i.&, upon gralItor's deatb~ F~ thia OOI1clUlioa is supported 'by Rule 462160, 
subdiVisioll (d)(l), which slides:: 

Prior ~ inOwnerahi~ TermiDation ~ iQ the ~oftrust 
property accordinl to the terms ofthe truIt to apemoa or...,who received a 
present inteI'est (either usa ofOJ' iname from theproperty) what the trust wascreat" wAol itbecamoitIevocab1e., or at someother titrw,.. Howc:nr, a chan. in
oWllCll'Shi.• _1 ..._. . whea.1- '_..1_ or • . :....... 1.._.,.____
p...., ~ .. u...~ ftM!I5loquy.v;ua ... ~ 
~ iftlwhold«ofthat intcreIt is a paoa or eatityothcr tban the pt\'lSCftt. 
beneficiary unk:Ba othcInYisoaduded 1tom cbanp in owrualtip; (Empbasis 
added.) 

fu petitioner's EXamp1ca7 aDd !, at.B'. death, a pnIICDt intaest ia tbc~· ia·traDsferte4 
becauseB'·, interest tenninatesand C·s and D'sinterests then become poISCIISOrY. And, beamse 
C and D also have tho bene&ialuse oftho property. _ tbeiI interestbl ta..PfDPCItyis 
subatantiaJlyequi'ValeD.t to a.va1.of the r.. all fbrt:c parIa oftbe sectioa. 60 defktitioa of 
cbange·in ownersliip ate met·atWs death. ~~to~.~ pur$tI8l1t 
to PIt. and Rulc;,462~l6Q, ~ (d)(11 the p-opertytmDltbo ~at that time. 

The plaintiff inPhelps also ~ and.petidoner alsO appears·to be ~ that Steillluu't 
limited section 61, subdivision (g). to retained Ufe estates and ~.remainderin~ 
PIre/p8 rejected. this atgument and CC)tteluded. that section 61, subdivisioa (g). supported its 
conclusion that a chaftp in ownership occurred upml Wilson"s deatm 

Plaintiff [PbeIpJ, th" tl'UstcJ of the ttustl nota tm.t un4er seaton 61,.subdivisioo 
(g),. a chaftp of ownership incllJcJes. --Any vesting of the rigbt to possasi<m or 
enjoyment of a remainder or nwersionary intetc'8t that occura upon the 
termi.n4tion of It life estate or; other similar precedent property interest. except as 
provided in subdivision (d) of Sedion 62 and in Section 6l.u Het observes "the 
section appears to state that every tiine a life esta ends and the remainder 

18 AsseuL Com. on Rev. & Tax.. Report of_Task Force onPropettyTaAdntinisUation (Jan. 22~ 1979) atp. 39. 

http:te.rminati.on
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interest vestJ in another, this is an assessable chango in. ownenhip.." He contenda 
Steinhart limits sectioa 61, subdiVisioa (g), to tetained life e:stateLt and 
11OJlSllCC8SSive remainder interests. StsitIJu:Irt did, not involve suc:cessive tratIsferJ· 
or vesUnl of remainder interests' "IJIJ.dft I, trust, an4 th8 court did not discusa 
section 61, subdivision (g). in tbis context.. [Citation omitted.] Cases are not 
authority for propositions not oonsiderecL (SUwrbrtmd v. COWItJt oflA8 Angeka 
(2009) 46 Cal4th 106, 1'7[92 Cal. Rptt.ltl 595t 20JP.Jd 1041j.) Sedioa 61. 
subdiYflio. (a), bowever, sappoJ"ta OUF coaduIoa die vesdDa of PfOP8itJ 
rlgJatIla WIlIaDt

, cIdJIkea QJOQ terQd.IIattGD of WBtoa'. Dfe ..__ effected 
• eIIaDp of0.".......19 (Emphasis .wei) 

Then:fore, tho petitjQn shoukl be denied because ·tho·· proposal amendments duectJ:y contradict 
section 61, subdivisioe (g). and p~. AdclftionaIly~ the appeltaM coart*s ...,. ittPWpr is 
conaisteDt witll R.ule 462.160, subdWisioa (d)(l) and. ineorlsisteDt witllthc R.ut. amatdmant'l 
propoied by petitioner. 

Staff't'eCOIIlIIBlds that., Boatd deIly tho petftionbecau&e tho. cuaeat version oflbtIo 462.160 
confOrms. to die applieabl. statutes a$ applied illSleinIttrt'and P1ie/tI8. 1ft stair. opirJion. the 

ucsted ~1...n.w"""--· ·I'ftfttl'lwvto tbeso audlori'ties...' .' req. . . .. ....0-....1 ............. 18 """--~ 


Ifyou need.IJ1.()te·informatiOt'l orhave. any questiOllJ, please eont.ad Chtistfno B-.. Adina 
Assj$tant ChiefCo~ at (916) 323-2549 orR.idlard M~TU COunsel. IV, at (949)440-3486. 

RF:bk 
l'nlplRQ~_t()Q 
CbiIf~ 

cc: Ms. Kristine Cazadd MIC: 73 
Mr~ David. (]au MIC: 63 
Ms...Christino Bisauta MIC82 
Mr. o.n Kinnee MIe: 64 
Mr•. Todd Gibnan MIC:7Q 

19 Phe1p6, supra, 18:7 Cal.AppAtb at p. 667. 


