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Attorney General

Litigation

The Attorney General is the chief law officer of the state.'* The Attorney General is required by
law to represent the Board in all actions brought against it for the recovery of taxes. The Attorney
General may also represent the Board in legal actions the Board files in the performance of its

official duties."® All requests for the Attorney General's representation are made by the Chief
Counsel on behalf of the Board.

Opinions

The Board may ask the Attorney General to provide an opinion regarding a Board matter.*®
Informal opinions may be oral or in the form of an informal letter. Formal opinions are initiated by
a written request from the Executive Director on behalf of the Board. A formal opinion is issued in
the form of a letter directed to the Board and is published if it concerns a question of general
importance.

Consultations?®’

The BOE's staff confers with the Attorney General’s representatives concerning current litigation
and other important legal issues on a regular basis and may obtain informal oral or written
opinions from the Attorney General’'s representatives. At the request of the Board, a
representative of the Attorney General may appear before and consult with the Board. On
occasion, at the request of the Board, BOE staff and the Attorney General’s representatives may
also consult with taxpayers concerning pending questions of importance.

Clerk of the Board

The Chief of the Board Proceedings Division (hereafter Chief of Board Proceedings) acts as the
Clerk of the Board. The Chief of Board Proceedings is responsible for all of the Board
Proceedings Division’s duties and functions, and establishes policy for the management of Board
matters, including, but not limited to scheduling, issuance of notices, preparation of minutes, and
the review and monitoring of documents.™®

The Board and the Executive Director have delegated the following duties to the Chief of Board
Proceedings:
e Review and adopt regulations and approve rulemaking calendars.*

e Sign Notices of Public Hearing, Interested Party letters, fiscal impact statements to the
Department of Finance, and Orders to Adopt Regulations.?

e Prepare Board meeting open session minutes for Board approva
e Prepare Board meeting closed session minutes for the Executive Director’s approval.””

e Manage Business Taxes Board-level cases, set Board hearing and decision dates,
assign deadlines for necessary staff work in the Legal Department’s Appeals Division,
the Sales and Use Tax Department, or the Property and Special Taxes Department, and
create a priority protocol for Board cases.?®

e Manage the appeals conference planning function.*

e Submit corporate franchise and personal income tax appeals for Board decision on the
written record and close appeal files upon withdrawal or resolution of appeals or failure to
supplement appeals upon request.?

o Specify deadlines in compliance with Board orders for post-hearing submissions from
taxpayers, other state agencies, and BOE staff; monitor those deadlines; grant
extensions of time upon approval of the Board Chair; submit on the record those cases in

21
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which a party fails to file submissions by the specified deadline and specify the earliest
possible date for Board consideration of those recommended decisions.?

e Report contribution disclosures on the record of a Board meeting if a hearing is held, or
into the written record of a Board meeting if no hearing is held.”” (This delegation
specifies the term “board staff” in Contribution Regulation 7009(d).)

e Postpone Board hearings.?® (This delegation specifies the authority described in
Regulation 5076(c).)

Additional duties of the Chief of Board Proceedings are specified in the Rules for Tax Appeals.”
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California Constitution, article XIII, section 17.

State Board of Equalization Administrative Manual (BEAM), section 0102.

California Code of Regulations, title 18, sections 5521 and 5521.5.

California Code of Regulations, title 18, section 5523.5.

Government Code, section 7.6.

Government Code, section 15700.

BEAM, section 0102 and 0104.1.

Government Code, section 7.9.

County of Los Angeles, et al. v. State Board of Equalization (2003) 105 CaI.App.4th 1.
Government Code, section 1775 and Attorney General Opinion 96-1106, December 31,
1996.

Government Code, sections 15604 and 15605, and BEAM, section 0108.

BEAM, section 0106.

BEAM, section 0301.

California Constitution, article V, section 13; Government Code, sections 12510 and 12511.
Government Code, sections 11040 through 11043.

Government Code, sections 12519 and 15608.

Government Code, section 15610.

California Code of Regulations, title 18, section 5511.

Delegated May 1, 2001.

Delegated February 2, 1998.

Delegated 1977.

Delegated 1992.

Delegated May 12, 1998.

Delegated July 1, 1998.

Delegated November 19, 1992.

Delegated April 2, 2001.

Delegated April 2, 2001.

Delegated April 2, 2001.

See California Code of Regulations, title 18, sections 5270, 5324, 5324.4, 5324.8, 5327.6,
5335.6, 5336, 5336.5, 5345, 5423, 5424, 5440, 5461, 5521.5, 5522.2, 5522.4, 5522.8,
5523.5, 5561, 5562, and 5603.
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Committees

Board Committee Meetings and Reports*

The Board Members are also the members of the Board’s four committees. Board Committees
provide forums for interested members of the public to express their views and present proposals
to the Board Members in their capacity as Committee Members.

Board committees generally meet the first day of Sacramento Board meetings. Deputy Directors
or designated managers of the respective programs prepare the agendas. Each agenda or
discussion item is supported by an issue paper, a legislative proposal, or a bill analysis, as
appropriate. The Deputy Directors or managers prepare agendas in consultation with the
committee chairs and distribute them in advance of the meetings to staff and interested parties,
and the Board Proceedings Division distributes them to the Board Members. Committees may
only discuss and make recommendations on those items included on their agendas.

The Deputy Directors or managers draft the committee minutes for approval by the Executive
Director and the committee chairs, and, once the contents of the committee minutes are
approved, the committee minutes are submitted to the Board for consideration at the
administrative session of that meeting, if possible. The Board may approve, disapprove, or
partially adopt committee recommendations and only Board-approved committee
recommendations are implemented. The Board’s actions are incorporated into Board-approved
committee minutes and Board-approved committee minutes are distributed to Board Members
and staff and made available to the public on the Internet. The Deputy Directors or managers
draft and maintain committee agenda procedures in consultation with the committee chairs.

e The Business Taxes Committee considers matters related to the BOE’s administration of
tax and fee laws and proposed changes to regulations, policies, and procedures. The
Committee provides a forum for interested members of the public to express their views
and present proposals regarding the provisions and policies related to Board-
administered tax and fee laws.?

e The Customer Service and Administrative Efficiency Committee addresses issues that
affect customer service to taxpayers and feepayers, as well as administrative operations
throughout the Board.

e The Legislative Committee recommends Board positions on bills before the Legislature
and the Governor and discusses legislative changes for possible Board sponsorship.

e The Property Tax Committee promotes uniformity and consistency in property tax
assessment and administration by providing guidance to county assessors and their
staffs, the BOE’s Property and Special Taxes Department, and other property tax
practitioners through the Assessors’ Handbook, property tax rules, and other written
guidelines.®

Board-Sponsored Legislation

Once the Legislative recess begins in the fall, Board Members and BOE staff may submit
proposals for Board-sponsored legislation to the Board’s legislative counsel. The counsel and the
managers of the Departments review each proposal. All Board Member proposals and the viable
staff proposals generally appear on the Legislative Committee agendas for the November and
December meetings.

The agenda includes a brief one or two sentence fiscal impact statement. If insufficient time is
available to prepare an impact statement before staff sends out the original agenda, the updated
agenda distributed with the staff recommendations must show the fiscal impact. For legislation
that would result in a significant administrative impact to the agency’s existing workload, staffing,
policies, etc., the agenda should also include a statement of the amount of that impact.
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BOE staff will prepare papers for all Board Member-suggested proposals stating the pros and
cons of each issue. These papers are intended to give an impartial perspective on one Board
Member’s proposal to the other Board Members.

Board Positions on Legislation

At the Board’s Legislative Committee meeting, the committee members recommend a formal
Board position on each legislative proposal. The legislative counsel drafts the minutes of the
Legislative Committee meeting for approval by the Executive Director and the committee chair
before the Board’s administrative session.

The Board reviews the committee recommendations as part of its monthly Administrative Agenda
and confirms, rejects, or revises them. Unless an item is deferred to the Board for discussion,
Board approval of the minutes means that the Board adopts the committee’s recommendation for
a Board position on each legislative proposal listed in the minutes.

The Board takes one of three basic positions on legislation: support, oppose, or neutral.
Variations of these positions may include support concept; support, if amended; neutral, point out
problems; and oppose, unless amended. If a Board Member objects to the position
recommended by the Legislative Committee on a bill or to the position taken by the full Board, the
Board Member may submit a written objection for the record stating the Board Member’s position.
The objection will be included in the committee report.

The Board position is stated in letters of support, opposition, or neutrality. The Executive Director
signs the letters and they are sent, as appropriate, to the author, Senate and Assembly
committee chairs and members, and the Governor. The legislative counsel relays the Board's
position in testimony at Senate and Assembly committee hearings and attempts to secure
legislative authors for proposals approved by the Legislative Committee.
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Notes

! Pparliamentary Rules of Order.
See the Business Taxes Committee Procedures Manual for more information.
See the Property Tax Committee Procedures Manual for more information.
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Board Meetings

Board Regulatory Authority and Procedural Constraints

The Board is empowered to adopt rules and regulations for its own government and the
transaction of its own business, to govern county boards of equalization when equalizing and
county assessors when assessing, and to administer and enforce specified tax and fee laws* and
this power is generally regarded as a quasi-legislative function. The Board is also empowered to
hear and decide individual cases,? and this power is generally regarded as a quasi-judicial
function.

There are two important laws that prescribe the manner in which the Board may adopt
regulations, including regulations interpreting tax laws. The first law is the Bagley-Keene Open
Meeting Act,® which requires the Board to consider the adoption, amendment, or repeal of
regulations at properly noticed public meetings. The second law is the Administrative Procedure
Act,” which prescribes the procedural steps the Board must follow to adopt a regulation with the
force and effect of law.

Quorum

Any threg Board Members constitute a quorum. The Board cannot act unless a quorum is
present.

If a Board Member is disqualified from participating under the provisions of the Quentin L. Kopp
Conflict of Interest Act of 1990 (Kopp Act),® the conflict of interest provisions of the Political
Reform Act of 1974 (PRA),” or by any other conflict of interest, that Board Member may not be
counted to establish a quorum. If the Deputy State Controller is not authorized to participate
because the matter before the Board is a constitutional function,® then the Deputy State
Controller may not be counted to establish a quorum. If a disqualified Board Member or Deputy
State Controller is present during a vote, he or she should state that he or she will “not
participate” and must disclose the reason for the disqualification on the record.’ However, if a
Board Member or Deputy State Controller is entitled to participate, but chooses not to, his or her
reason for not participating need not be disclosed on the record. Whenever a Board Member or
Deputy State Controller states that he or she is “not participating” on a particular matter, that
Board Member or Deputy State Controller is not counted to establish a quorum and will not
participate in the vote on the matter.

If a Board Member or Deputy State Controller is entitled to participate in a particular matter, but
elects to abstain on the vote, the Board Member or Deputy State Controller is still counted for
purposes of establishing a quorum, but is disregarded for purposes of determining whether the
motion on such matter is carried. This is because the term “abstain” means that the Board
Member or Deputy State Controller is present and entitled to participate, but has chosen not to
vote on the motion. '

Voting

Minimum Vote for Board Action

A majority vote of a quorum is required to carry a motion. This means that a motion will not be
carried, unless more than half of the votes cast are in the affirmative. This also means that there
must be a minimum of two affirmative votes cast to comprise a majority of a quorum (three Board
Members).**

For example, a motion could carry if all five Board Members were present and they voted as
follows: two abstaining, two voting yes, and one voting no. This is because abstentions are not
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counted in determining how the majority voted, although abstaining Board Members may be
counted as part of a quorum.

Other examples of situations in which two yes votes would carry a motion

Five Board Members present:
e Two yes, two abstain, one no.
e Two yes, three abstain.

Four Board Members present:
e Two yes, one abstain, one no.
e Two yes, two abstain.

Three Board Members present:
e Two yes, one no.
e Two yes, one abstain.

Motions Fail on Tie Vote

Since a majority vote is required for all decisions or actions of the Board, motions fail on a tie
vote. The Board must hear and decide all petitions for reassessment of unitary values and
corrections of allocated values by December 31 of the year in which the petitions are filed, and all
petitions for reassessment of private railroad car values by January 31 of the year following the
year in which the petitions are filed.*? If the Board is unable to grant either type of petition by the
applicable statutory deadline, the petition will be effectively denied.

Contribution Disclosure®

In general, the Kopp Act disqualifies any Board Member, including the State Controller, from
participating in an adjudicatory proceeding before the State Board of Equalization if any single
party, participant, or agent of either has contributed at least $250 to the Board Member in the
preceding 12 months. However, if the Board Member returns to the contributor all contributions
over $249 within 30 days from the time he or she knows, or has reason to know, about the
contribution and the adjudicatory proceeding pending before the Board, the Board Member may
participate in the proceeding. The law also requires a Board Member, party, participant, or agent
to disclose any such contribution on the record. The Board Proceedings Division must inquire
from all parties, participants, and agents whether any such contributions have been made to the
Board Members. The Board Proceedings Division then reports its findings to the Board. See the
Contribution Disclosure section of this Board Meeting Reference Manual for more information
about the Kopp Act and its requirements.

Financial Conflict of Interest*

If a Board Member has a financial conflict of interest under the PRA, regardless of which calendar
the matter appears, a Member would not be entitled to participate in that matter.

There are several possible sources of a financial conflict of interest under the PRA. A Board
Member has an economic interest in a decision within the meaning of Government Code section
87103 if it is reasonably foreseeable that the decision will have a material financial effect,
distinguishable from its effect on the public generally, on the Board Member, on a member of his
or her immediate family, or on any one of the following economic interests:

e any business entity in which the Board Member has a direct or indirect investment worth
$2,000 or more;

e any real property in which the Board Member has a direct or indirect investment worth
$2,000 or more;

e any source of income, except gifts or loans by a commercial lending institution made in
the regular course of business on terms available to the public without regard to official
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status, aggregating $500 or more in value provided or promised to, or received by, the
Board Member within 12 months prior to the time when the decision is made;

e any business entity in which the Board Member is a director, officer, partner, trustee,
employee, or holds any position of management;

e any donor of, or any intermediary or agent for a donor of a gift or gifts aggregating $420
or more in value provided to, received by, or promised to the Board Member within 12
months prior to the time when the decision is made;™ or,

e an economic interest in the Board Member's personal expenses, income, assets, or
liabilities, as well as those of the Board Member's immediate family. This is known as the
“personal financial effects” rule. If these expenses, income, assets or liabilities are likely
to go up or down by $250 or more in a 12-month period as a result of the governmental
decision, then the decision has a “personal financial effect” on the Board Member.*®

In the absence of an economic interest at or above the disqualifying amounts listed above, a
Board Member would not have a conflict of interest with regard to a matter involving that
taxpayer, and would therefore, be eligible to participate in the discussion and vote of that
taxpayer’'s matter.

Public Disclosure and Disqualification'’

A Board Member who has a financial conflict of interest under the PRA must do the following:

e Publicly identify, in enough detail to be understood by the public, the financial interest that
causes the conflict of interest or potential conflict of interest.

o Recuse himself or herself from discussing or voting on the matter or from attempting to
use his or her position to influence the decision.

e Leave the room until after the discussion, vote, or any other disposition of the matter is
concluded, unless the matter is on an agenda reserved for uncontested matters.

Roll Call Vote

A Board Member who is not present when the Chair calls the vote may not cast a vote unless the
voting Board Members are tied. In this case, the Chair may leave the roll open until the
conclusion of the Board meeting to allow the absent Board Member or Board Members to be
present and vote. A Board Member’s vote may not be added to the recorded vote after the roll
call has ended.

It has been Board practice that a Board Member may ask the Chief of Board Proceedings to
record in the minutes the way the Board Member would have voted if the Board Member had
been present at the roll call. However, the recording of a Board Member’s intention is not a vote
and will not be recorded as such.

A matter may be decided by unanimous consent, except during a teleconferenced meeting. All
votes taken during a teleconferenced meeting must be by roll call vote.®

Participation in a Decision by a Member Not at the Hearing

When a matter has been taken under submission for a later vote, a Board Member who was not
at the hearing may participate in the decision if the Board Member has made a reasonable effort
to gain a substantial understanding of the record.® The Chief of Board Proceedings will provide
the hearing record and transcript to any Board Member upon request.

Reopening a Vote

If the Chair has closed a vote, but a Board Member still wishes to vote, any Board Member may
make a motion to reopen the vote. A majority vote is required to adopt a motion to reopen a
closed vote.”
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Rescinding a Vote

If the Board adopts a motion to rescind a previous Board action, the motion, second, and vote to
rescind are included in the meeting minutes. The action that is being rescinded remains recorded
and is marked with a footnote that indicates the location of the final action recorded on the matter.
Any Board Member may make a motion to rescind a prior Board action. A majority vote is
required to adopt noticed motions to rescind a prior Board action and, if no prior notice is given, a
two-thirds majority vote is required to adopt a motion to rescind a prior Board action.”*

Expunging a Vote from the Record

If the Board adopts a motion to rescind a vote and expunge the record of the Board’s previous
action, the motion, second, and vote to expunge are included in the meeting minutes. Also a line
is drawn through the expunged language in the Board meeting minutes, the statement
“Rescinded and Ordered Expunged” is written across the expunged language, and the expunged
language is omitted from published versions of the Board meeting minutes. A majority vote of all
the Board Members is re%]uired to adopt a motion to rescind a vote and expunge the record of the
Board’s previous action.?

Reconsidering a Vote
A previously recorded vote that has not been rescinded may be reconsidered at the same
meeting or a later meeting if all of the following apply:
e the decision is not final,
e a motion to reconsider is made by a Board Member who voted with the prevailing side;
e a majority of the Board Members vote affirmatively on the motion to reconsider; and,
e the matter has been properly noticed under the Bagley-Keene Open Meeting Act.

Forms of Motion

The following are suggested standard forms of motion. These forms in no way limit a Board
Member’s right to present his or her own motion for consideration.

Business Taxes

Petition for Redetermination

e Submitted for Decision. If a Board Member wants the Board to take a petition under
submission and decide the petition at a later time, the Board Member can state that:

| move that the petition be submitted for decision.

e Submitted for Decision with Time to Provide Additional Information/Documents
(30/30/30). If a Board Member wants the Board to take a petition under submission, but
give the petitioner 30 days to file additional documents, the Department 30 days to
respond, and the Appeals Division 30 days to review the Department’s response, the
Board Member can state that:

I move that the petition be submitted for decision and that the Board grant the petitioner
30 days to file supporting documents, the Department 30 days to respond, and the
Appeals Division 30 days thereafter to review the petitioner’s supporting documents and
the Department’s response and provide its recommendation to the Board.

e Granting the Petition. If a Board Member wants the Board to grant a petition in its
entirety, the Board Member can state that:

I move that the petition be granted and the tax (or fee) be redetermined accordingly.

e Granting the Petition in Part. If a Board Member wants the Board to grant parts of a
petition and deny other parts, the Board Member can state that:
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