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Neville and lIa Bothwell Case No.713600 

B.O.E. Introduction Section One 



STATE OF CI\L1FORNIA 

STATE BOARD OF EQUALIZATION 
450 N STREET. SACRAMENTO. CALIFORNIA 

PO BOX 942879. SACRAMENTO. CALIFORNIA 94279-0080 
(916) 322-2270. FAX (916) 324-3984 
www.boe.ca.gov 

9:30 a.m. Board Meeting Convenes* 

Agenda items occur in the order in which they appear on the agenda. When 
circumstances warrant, the Board's Chair may modify the order of the items on the 
agenda. Items may be postponed to a subsequent day; however, items will not be 
moved to an earlier day. 

A. Homeowner and Renter Property Tax Assistance Appeals Hearings 
There are no items for this matter. 

B. Corporate Franchise and Personal Income Tax Appeals Hearings 
(Contribution Disclosure forms required pursuant to Gov. Code, § 15626.) 

131, F~oh Zakir and Rayn Zflkir, G?4In.:>. + 
For Appellants: Rob Zakir, Taxpayer 

George Chelius, Representative 
For Franchise Tax Board: Eric Yadao, Tax Counsel 

Karen Smith, Tax Counsel 

L,:my G, Di9ileHJ, :S'l[j:54"{}' 

For Appellant: Larry G. Dighera, Taxpayer 
John Bostwick, Representative 
Joseph A. Vinatieri, Attorney 

For Franchise Tax Board: Raul Escatel, Tax Counsel 
David Gemmingen, Tax Counsel 

STATE BOARD OF EQUALIZATION MEETING 
5901 Green Valley Circle, Room 207, Culver City 

October 14-15, 2014 
NOTICE AND AGENDA 

Meeting Agenda (as of 10/9/2014 4:30 PM) 

V\f8bcm~t on Tll():3o/;=JY, Ociobor ~i4, ),014 

Tuesday, October 14, 2014 

BETTYT. YEE 
First District, San Francisco 

SEN. GEORGE RUNNER (RET.) 
Second District, Lancaster 

MICHELLE STEEL 
Third District, Orange County 

JEROME E. HORTON 
Fourth District, Los Angeles 

JOHN CHIANG 
Siale Controller 

CYNTIIiA BRIDGES 
Executive Director 
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STATE BOARD OF EQUALIZATION MEETING TUESDAY, OCTOBER 14, 2011 

83. Semyon Shekhter and Elena Shekhter, 740~ 
For Appellan~ Semyon Shekhter, Taxpaye-r 

--G~l:lelson, Representative 
-----------dtJim Murphy, Representative 

Scott Stogsdill, Representative 
Alex Artamonov, Representative 

For Franchise Tax Board: Todd \'\'atkins, Tax Counsel 
Ian Foster, Tax Counsel 

rleville DoUwvo!i <Hid 118 Uolhvvoli, /1:3600 -I-

For Appellants: Floyd C. Geis, Representative 
For Franchise Tax Board: Maria Brosterhous, Tax Counsel 

Karen Smith, Tax Counsel 

Tak Development, inc., IG[j'WU + 
For Appellant: Eric Anderson, Attorney 

Shail Shah, Attorney 
For Franchise Tax Board: Jason Riley, Tax Counsel 

David Gemmingen, Tax Counsel 

B6. Millennium Dental Technologies, Inc., 747501 -4-

For Appellant: Patrick McCormick, Taxpayer 
Blake E. Christian, Representative 
Stacy Yamanishi, Representative 

Mw-Franchise Tax Board: Ian Foster, Tax COl:lnsel 
Todd VVatkins, Tax Counsel 

CntiK:Jrino /\" Zikuids, 7Gl9;)() + 
For Appellant: Donald Segretti, Attorney 
For Franchise Tax Board: Judy Hirano, Tax Counsel 

David Gemmingen, Tax Counsel 

138, .Arturo Lopoz and 1\!l<:,uinU. Lopoz, 140~~)JJ.3+ 
For Appellants: Arturo Lopez, Taxpayer 

Lynwood Ford, Representative 
For Franchise Tax Board: Todd Watkins, Tax Counsel 

David Gemmingen, Tax Counsel 

O()bra I I Elcl\l13Y, l?tl?lYj ·1· 

For Appellant: Debra Hackley, Taxpayer 
Ann Doan, Representative 

For Franchise Tax Board: Eric Yadao, Tax Counsel 
f<aron Smith, Tax Counsel 
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to Notice of Board 

Appeal of: NEVILLE BOTHWELL AND ILA BOTHWELL 

Case Identification: 713600 

Board Proceedings Contact: Mr. Khaaliq Abd'allah - Telephone 916-324-8261 FAX 916-324-3984 

Board Hearing: Tuesday, October 14, 2014 State Board of Equalization 
09:30 AM Session Board Hearing Room 

5901 GREEN VALLEY CIR 
CULVER CITY, CA 

Please complete and return this form by August '11, 2014. 

Return one copy to: Khaaliq Abd'allah, Board Proceedings Division, MIC:80, P. O. Box 942879, Sacramento,CA 
94279-0080. For your convenience, a self-addressed envelope is enclosed. If you prefer, you may fax your reply to 
(916) 324-3984 or email directly KAbdalla@boeca.gov. 

Please note that whichever option you choose may be considered to have "participated meaningfully" in this appeal for 
purposes of Revenue and Taxation Code section 18533, subdivision (e)(3)(B). If you are determined later to have 
"participated meaningfully" in this appeal, you may be barred from later attempting to bring another appeal for the same 
appeal years to the Board seeking to overturn a decision of the Franchise Tax Board to deny or grant innocent spouse 
relief 

The following persons will appear at the hearing and will make an oral presentation. 

Person Appearing: -------------c-----' 
Telephone: ____ ~ _____ . o Taxpayer o Attorney o CPA 

Employed By: o Representative 0 Enrolled Agent Witness 

E-mail Address: __ -'--'--_____ ~~ ____ _.--- Other 

Mailing Address: _' ~ _______________ ~ __ 

Person Appearing:-:--_________ . ..".,----:--~ __ ~_ 

Telephone: _' _'._~ _____ ~, Taxpayer Attorney o CPA 

Employed By: Representative 0 Enrolled Agent 0 Witness 

E-mail Address: ______ = __________ _ 
o Other ______________ _ 

Mailing Address: ____________ .. ____ .. ___ _ 

---,-_. __ . -----

o I waive my right to appear at the hearing or to be represented at the hearing. I understand tl'lat the Board 
Members will determine my case based on the information previously submitted. 

I withdraw my request for a hearing and wish to have my appeal dismissed. ,understand that the Board Members 
will not consider the merits of my appeal, and tile determination of the Franchise Tax Board will be final. 

o ! request an interpreter in the following language 

SIGNATURE OF Tl\XPJ\YI:::H OE T/\XPAYEfrS DESIGNl\TED REPRESENTATIVE SIGNED 

PRINT NAME OF SIGNEr~ 

=-======~.=~-~~== 

CHECK ONE: I AM THE 0 TAXPAYER o TAXPAYER'S DESIGNATED REPRESENTATIVE 

Please return this form to the Board Proceedings Division as indicated above. 



!JOE-I T~G· F fA (Rev 9113) 34208528 STATE OF CALIFO
BOARD OF EQUALIZATI

Z 
~ 

Notice of Board Hearing 

FRANCHISE AND INCOME TAX APPEAL 

Appeal of: NEVILLE BOTHWELL AND lLA BOTHWELL 
Case Identification: 713600 

NEVILLE BOTHWELL FRANCHISE TAX BOARD 
P. O. Box 1720 
RANCHO CORDOVA, CA95741-1720 

Board Hearing The referenced case is one of many scheduled for 
Tuesday, October 14,2014 meeting day, parties should be prepared to attend 

entire day. 
09:30 AM Session 
State Board of Equalization 
Board Hearing Room 
5901 Green Valley Cir. 
Culver City, CA 

Please complete and return the attached Response to Notice of Board Hearing form by August 11, 
2014. If your response is not received by August 11, 2014, your case will be submitted to the Board 
for decision without an oral hearing and decided on the basis of the written record. (Cal. Code Regs, 
tit. 18, § 5522.6, subd. (e).) 

Your Board Proceedings Contact is: Mr. Khaaliq Abd'allah Telephone 916-324-8261, FAX: 916-324-3984, 
KAbdalla@boe.ca.gov,Board Proceedings Division, MIC: 80, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

Copies Sent to: 

FLOYD C GElS 
FLOYD C. GElS, C.P.A. 
5580 LA JOLLA BLVD # 616 
LA ,JOLLA CA 92037-7651 

Date: July 25,2014 

If you require special assistance, or if you speak a language other than English and require an interpreter, please 
contact Board Proceedings at the telephone number listed above. 

RNI/\ 
ON 

this 
the 



FLOYD C GElS 

FLOYD C. GElS, C.P.A. 

5580 LA JOLLA BLVD # 616 

LA JOLLA CA 92037-7651 


/ 



aOE·HZ (1.07) STATE OF CALIFORNIA 

AUTHORIZATION FOR ELECTRONIC TRANSMISSION OF DATA BOARD OF EQUALIZATION 

The California State Board of Equalization (Board) collects and stores confidential information about 
taxpayers and has a responsibility under the law to protect this information from unauthorized access, 
use, and disclosure. Taxpayers may authorize the transmission of confidential information via e-mail by 
providing written authorization to the Board. If authorization is provided, the confidential information will 
only be sent to individuals who have a legitimate business need to view the information (taxpayer and/or 
re presentative). 

The following statement will be included at the top of each transmission: 

Confidential information of the California State Board of Equalization unauthorized use or 
disclosure is strictly prohibited by law. If you receive this e-mail in error, please immediately 
notify the Board by return e-mail and delete this message from your computer, without printing 
the message, and without disclosing its contents to any person other than the sender or 
recipient. Persons Wl10 copy or disclose such confidential information are subject to applicable 
le9al penalties. 

To authorize the transmission of confidential information to you and/or your representative via e-mail, 
please sign this BOE-82, Authorization for Electronic Transmission of Data. This authorization will remain 
in effect until rescinded in writing. 

By signing, you acknowledge the following statement with respect to the account noted above: 

I authorize the transmission of confidential or sensitive information via e-mail. I understand that 
transmission via e-mail is not a secure transmission and (he Board is not responsible if 

confidential or sensitive information sent via e-mail is accessed by third parties. 

'Signatory, if not a cOlporale officer, palfner or owner, celtifies under penally of perjury 

Ihat he or she holds a power of allorney 10 execule this document. 



STATE OF CALIFORNIA 

FRANCHISE TAX BOARD 
PO BOX 2828 POWER OF ATTORNEY 
RANCHO CORDOVA, CA 95741-2828 DECLARATION FOR THE FRANCHISE TAX BOARD 

FAX NUMBER (916) 845-0523 

This Power of Attorney Declaration will remain in effect until you fully resolve the matters specified in the 
declaration or revoke It. 

You can find instructions for this Power of Attorney Declaration. For rnore inforrnation about power of attolTley declarations and authorizations, 
see our publication, Power of Attorney (form FTB 1144). 

1. T information - Please names and identification numbers: 
Taxpayer's Name and Address - Personal or Business Social SecUlily No: Business Entity Idenlificalian No: 
(I f joint power of attorney, include spouse's name and address) 

Neville F. Bothwell CA Corp No: 

rIa Bothwell 
SOS No: 

D FEIN: Check If new address 

Spouse's ;:'Iddress if different 
/--~-------------------------t----~----+- - - -- - -- - - - - ----

Note: You rnust attach the schedules for rnultiple corporations if this Power of AttolTley Declaration applies to cornbined reporting of rnore than 
one corporation. (See Authorization Schedule for Multiple Corporations in the instructions) 

2. The taxpayers named above hereby appoint the following representatives as attorneys-in-fact: 
Name and Address Primary Representative IRS CAF No: PTIN: 

Telephone No: 

5580 La Jolla Blvd Ste 616 Ul~~L j~~-12~3 
1-- -- --- - - - --.- -- - - - - --- -- - -- - -- - -- - - -- --- --

_ ____________ _ 
Fax No: 

Check if new rl Address n Telephone No: 
Name and Address IRS CAF No: PTIN: 

~----------------------------------------- Telephone -------------------------No: 

Fax No: 

Check if new [J Address n Telepllone No: 

Attach list of additional representatives if necessary. 

Note: Only the Primary Representative listed above will receive copies of your Franchise Tax Board cornputer-generated notices as tlley 
become available, unless you indicate ottlerwise in section 7. (See instructions) 

3. Specific matters and tax years to be covered (See instructions) 

The representatives listed can represent the taxpayers before tile Frallcllise Tax Board for the following: 

Tax Years (required): 2006~ . .::.0...:.7 _____ _ 
Matters (optional): AI_Ljo:Lems conc::.E.:'..f12ip...9 __ t..Q_Y,---'£'E.:'turns for 2006 and 2007. 

4. Tax information authorization 

D Check this box if your declaration only authorizes your representative to receive confidential lax information but not to act as your 
- - attorneY-In-fact. (See Instructions) 

5. Acts authorized: You authorize your representatives as attorneys-in-fact to: 

, Receive and inspect confidential tax inforrnation. 
.. Perform any and all acts tilat you can perform with respect to programs administered by ttle Franchise Tax Board, for exarnple the 

,Jut!1or:ty to sign any agreements, consents, or oUler documents. (See instructions) 
The iluthority does not include the power to receive refund ctlecks, the power to substitute E1nother representative, or the power to sign 
certain returns unless you specify oUlelwise in section 6. (See instructions) 

6. List any specific additions or deletions to the acts otherwise authorized in this Power of Attorney Declaration. 

CAIZ6412L FTB 3520 Cl (REV 10-2002) PAGE 1 11118106 



Ie F. and tl1weU 
7. Notices and Communications 

We will send you and tile primary representative listed in section 2, copies of our computer-generated notices. 

Check this box if you do not want us to send copies of computer·generated notices 10 your representative. 

8. Retention/Revocation of prior Power of Attorney Declarations 

This Power of Attorney Declaration automatically revokes all prior Power of Attorney Declarations for the same matters and tax year!tln 
file with us unless you specify otherwise below. To expedite revocation, please refer to the instructions. 

Check this box if you do not want to revoke a prior Power of Attorney Declaration. You must attach a copy of each prior Power of 
Attorney Declaration you want to remain in effect. 

9. Signatures authorizing Power of Attorney Declaration 

If the tax matter concerns a joint return and you declare joint representation, both husband and wife must sign and date this declaration. 

If you are a corporate officer, partner, guardian, tax matters representative, executor, receiver, administrator, or trustee on behalf of the 
taxpayers, you certify that you have the authority to execute thiS by signing the Power of Attorney Declaration on behalf of the taxpayers. 

Check tllis box If your signature denotes a fiduciary relatiollsllip. 

It is unlawful to forge a taxpayer's or a spouse's signature. 

Dale 

Dale 

Date 

Print Name 

Please retain a copy of the Power of Attorney Declaration for your files 

We will return this Power of Attorney Declaration if you do not sign and date it. 

FTB 3520Cl (REV 10-2002) PAGE 2 CAIZ6412l 11118106 



059 FRANCHISE TAX BOARD 
Power of Attorney Declaration 
See General Instructions to complete this form. 

Complete appropriate section, sign, and date on PAGE 2 . 

.. Individual (Do not complete Fiduciary or 8usiness Entity section of Part 1) 
name name 

NEVILLE F. BOTHWELL 

Mdress (suite, room. PO Box, or PMB no.) Check rf new address 

... Business Entity 
Busine-ss name (Corporations filing a combined return. see instructions.) CA Corp no. 

Address (suite, room, PO Box. or PMB no.) Check if new address 0 FEIN CA SOS no. 

City 1 State 1211" code TelepilOne nO. Fax no. 

Part 2 - Representative The taxpayer in Part 1 appoints the following representative(s) as attorney(s)-inofact: 

Primary Representative (ehed, if new Telephone no.) 

To appoint additional representatives attach a list including all required information to this form. 

THETAXDRAGON@GMAIL.COM 
Additional Representative (Check if new 0 Address o Telephone no.) 

Part 3 - General Privileges 
You authorize your representative as attorney-in-fact to perform any action you might to resolve your issues with us such as: 

e Talk to Franchise Tax Board (FTB) agents about your account. • Waive the California statute of limitations. 
• R~r:p.ivl'! ;lrln inspect your confidential tax information. • Execute settlement and closing agreements . 
lit Represent you in FT8 matters. .. Request information we receive from IRS. 

Part 4 - Authorization for All Tax Years or Income Periods for a Limited Duration 

~ I authorize the listed representative(s), in addition to anything otherwise authorized on this form, to represent me regarding any mailers 
with the Franchise Tax Board regardless of tax years or income periods. I understand that this authority will expire four years from the 
date this POA is signed or a new POA is filed revoking thiS authorization. 

FrA 3520 cl (REV 12·201?) PAGF. 1 CAIZ6412L 01124113 



NEVILLE F. BOTHWELL 

Part 5 - Tax Years or Income Periods Covered by the POA 

The represenlative(s) listed can represent you before us for the following lax years or income periods listed below. 

SA - Calendar Year (e.g., 2010 or 2010 - 2012) ... 2009 2010 2011 2012 

58 - Fiscal and Short-Period Income Years (10 list addiliollalmcome years allach a list IflclutJing all required information to Ihis form) 

Year Begins on: Year Ends on: Year Begins on: Year Ends on: 
MMIDDIYEAR MM/DDIYEAR MM/DDIYEAR MM/DDIYEAR 
Required Required Required Required 
(e.g., 07/07/2010) (e.g., 06/30/2011) (e.g .• 07/07/2010) (e.g., 06/30/2011) 

... ... 

... ... I 
Part 6 - Additional Privileges 

I authorize the representative listed to perform additional selected acts described below: 

D Add another representative Delete a representative D Receive, but not endorse, refund check 

D Other acts, specifically described: ___________ _ 

Individuals Only - Authority To Sign Your Tax Return - You authorize your lepresentative to sign your tax return in the event of 
(check all tllat apply): 

D 
D 

Incapacitating disease or injury. 

Continuous absence from the United States (including Puerto Rico) for a period 01 at least 60 days prior to the date required by law 
for filing the tax return. 

Part 7 - Retention or Revocation of a Prior POA 

When you lile this POA, you automatically revoke all earlier filed POAs (Part 6) or all tax years or income periods you indicated (Part 7). 
To expedite your revocation, see instructions. 

D Check this box if you want to retain a prior POA. You must attach a copy of any POA you want to remain in effect. 

Part 8 - Nontax Issues (CheCk all that apply) 

D Vehicle registration Court-ordered debt 

If you complete this POA for non tax issues only, do not complete tile rest of this form. Go to Part 10, sign, and date. 

Part 9 - Authorization to Receive Confidential Information 

D Check this box if you only authorize your representative to receive your confidential information for the specific tax year or income periods 
listed below, but not to act as your attorney-in·fact. You cannot select this option if you checked the box in Part 4. 

9A -- Calendar Year (e.g., 2010 or 2010 - 2012) ... 

98 - Fiscal and Short-Period Income Years (to list additional income years atlach a list including all reqllired information to this form) 

Year Begins on: Year Ends on: Year Begins on: Year Ends on: 
MM/DD/YEAR MM/DDIYEAR MM/DD/YEAR MM/DD/YEAR 
Required Required Required Required 
(e.g., 07/07/2010) (e.g., 06/30/2011) (e.g., 07107/201 0) (e.g., 06/30/2011) 

... ... 

... 
.. __ ...... 

... 
--. 

Palt 1 ij ~ Signaiures Autilmizing a FOA 
If you ale a corporate officer. partner, guardian. tax matters representative, executor, receiver, administrator, or trustee on behalf of the taxpayer(s). you certify 
you have the authority to execute this by signing the POA all behalf of the taxpayer(s). 

Print Name Date 

Signature .. Title 

(Individuals 
~~~--~............. 

- Signature must match 
:-~------~~ 

the name you used 1) 
---------------
(required for fiduciaries and business entities) 

F m 3520 c1 (REV 12-2012) PAGE 2 CAIZ6412L 01l21i13 



Neville and lIa Bothwell Case No.713600 

IRe Section 114 including Public Law 104-95 and Public 

Law Sec. 109-264 Section Two 



]uslia US Law ~' US COd8S ilild Slalut",s " US Coue 2U1O US Code] itk ,I . FLN; /\f'!U SE/\L, SE}\T OF GOVEfUlr·1ENT, /\[1D II·iE STArES ~. CHI\[,TEF 
rt1f:: :;Tl\TFS 1_ ~ 4 - UrylitE1tlO!1 on St.::l1:e Inc(jrn~ t-:l)~;lUI.)ll 1,,-1111 ~'~!'::!:ln 

\fiew I.he 20J.l US Code I \{iE\IN Previous \fer sicms of lIlE: 1,1:; r:nri'.' 

2010 US Code Daily Opinion Summaries 
Title 4 - FLAG AND SEAL, SEAT OF GOVERNMENT, AND 

Subscribe to Justia's FREE Daily 
THE STATES Newsletter Opinion Summaries 
CHAPTER 4 - THE STATES 

Sld)~(:ribe N<ow 
Sec. 114 - Limitation on State income taxation of 
certain pension income 
View [-1etildZlta 

OU'im!oad pdf 

§114. Limitation on State income taxation of certain pension income 

(a) No State may impose an income tax on any retirement income of an individual who THE NIXON DEFENSE 
is not a resident or domiciliary of such State (as determined under the laws of such WHAT HE KNEW AND WHEN HE KNEW IT 

State). 
FROM THE NEW YORK TIMES 

(b) For purposes of this section- BESTSElLING AUTHOR 
JOHN \V. DEAN 

(1) The term "retirement income" means any income from-

(A) a qualified trust under section 401(a) of the Internal Revenue Code of 1986 that is 

exempt under section 501(a) from taxation; 

(8) a simplified employee penSion as defined in section 408(k) of such Code; 

(C) an annuity plan described in section 403(a) of such Code; 
Find a Lawyer 

(D) an annuity contract described in section 403(b) of such Code; 
Legal JSSlle 0:- Lclwyer I'lame 

(E) an individual retirement plan described in section 7701(a)(37) of such Code; 
San Diego, CA 

(F) an eligible deferred compensation plan (as defined in section 457 of such Code); 
5~;:Hl J~ (Jirr;;ervi'.;} 

(G) a governmental plan (as defined in section 414(d) of such Code); Personal Injury 
San Diego, CA 

(H) a trust described in section SOlCc)C18) of such Code; or 
JR'x"b J~ .st'1pn(:~uli'::J*=: 
Immigration Law 

(1) any plan, program, or arrangement described in section 3121(v)(2)(C) of such Code San Diego, CA 

(or any plan, program, or arrangement that is in writing, that provides for retirement 
~fj~rie PUf'lt ?:1')n~O(f 

payments in recognition of prior service to be made to a retired partner, and that is in Immigration Law 
San Diego, C/\ 

effect immediately before retirement begins), if such income-

R(!V f'i. Dvpa)e~~~ V;:":~'l~ 
(i) is part of a series of substantially equal periodic payments (not less frequently than Divorce, Family law, Immigration law 

annually which may include income described in subparagraphs (A) through (H» made San Diego, CA 

for-· 
Estate Planning, Probate, Insurance ClailT 

(1) Ule life or life expectancy of the recipient (or the jOilli: lives or joint life expect<Jflcies San Diego, C/\ 

of the recipient and the designated beneficiary of the recipient), or 

(II) a period of not less than 10 yeal-s, or ,,,,nnno.-'" "' Get U:;ted I'~m~f! 
Get a free full directory profile listing 

(iI) is a payment received after termination of employment and under a plan, program, 

or arrangement (to which such employment relates) maintained solely for the purpose Ask a Lawyer 
of providing retirement benefits for employees in excess of the limitations imposed by 1 Question: 



or more of sections 401(a)(17), 401(k), 401(m), '102(g),'IO:'I(I), 408(k), or 415 of 

SUdl Code or any other limitation on contriiJutions or benefits in such Code on plans to 

which any of slIch sections rlpply. 

The fact that payments may be adjusted from time to time pursuant to such plan, 

program, or arrangement to limit total disbursements under a predetermined formula, 

or to provide cost of living or similar adjustments, will not cause Ule periodic payments 

provided under such plan, program, or arrangement to fail the "substantially equal 

periodic payments" test. 

Such term includes any retired or retainer pay of a member or former member of a 

uniform service computed under chapter 71 of title 10, United States Code. 

(2) The term "income tax" has the meaning given such term by section 110(c), 

(3) The term "State" includes any political subdivision of a State, the District of 

Columbia, and the possessions of the United States. 

(4) For purposes of this section, the term "retired partner" is an individual who is 

described as a partner in section 7701(a)(2) of the Internal Revenue Code of 1986 and 

who is retired under such individual's partnership agreement. 

(e) 1 Nothing in this section shall be construed as having any effect on the application 

of section 514 of the Employee Retirement Income Security Act of 1974. 

(Added Pub. L. 104-95, §l(a), Jan. 10, 1996, 109 Stat. 979; amended Pub. L. 109­

264, §l(a), Aug. 3, 2006, 120 Stat. 667.) 

References in Text 

The Internal Revenue Code of 1986, referred to in subsec. (b)(1), (4), is classified 

generally to Title 26, Internal Revenue Code. 

Section 514 of the Employee Retirement Income Security Act of 1974, referred to in 

subsec. (e), is classified to section 1144 of Title 29, Labor. 

Amendments 

2006-Subsec. (b)(1)(I). Pub. L. 109-264, §1(a)(1)-(3), inserted "(or any plan, 

program, or arrangement that is in writing, that provides for retirement payments in 

recognition of prior service to be made to a retired partner, and that is in effect 

immediately before retirement begins)" after "section 3121(v)(2)(C) of such Code" in 

introductory proviSions, "which may include income described in subparagraphs (A) 

through (H)" after "(not less frequently than annually" in d. (i), and concluding 

provisions at end. 

Subsec. (b)(4). Pub. L. 109-264, §1(a)(4), which directed the addition of par. (4) at 

end of subsec. (b)(l)(I), was executed by adding par. (4) at end of subsec. (b) to 

reflect the probable intent of Congress. 

Effective Date of 2006 Amendment 

Pub. L. 109-264, §l(b), Aug. 3, 2006, 120 Stat. 667, provided that: "The amendments 

made by this section [amending this section] apply to amounts received after 

December 31, 1995." 

Effective Date 

Section l(c) of Pub. L. 104-95 provided that: "Tile amendments made by this section 

Pt0:;J:;r;:: 

r need r! Gni1 !.;Tllr\t<::y I 
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[cnacting this section) shull "lpply to amounts received after Decemi1er 31, 1995." 

1 So in original. No subsecs. (c) and Cd) have been en"lO("(1. 

Disclaimer: These codes may not be the most recent version. It!:: UniteJ :;f:Cltcs may 

have more current or accurate information. We make no warranties or guarantees 

about the accuracy, completeness, or adequacy of the information contained on this 

site or the information linked to on the US site. Please check official sources. 

Copyright © JUSUCl :: Cornpi:1ny :: Tf,n1i", of Ser\fju~ :: Privacy Folicy :: COllt;:v:t Us 



PUBLIC LAW 109-264---AUG. 3, 2006 120 STAT. 667 

Public Law 109-264 
109th Congress 

An Act 
To amend title 4 of the United States Code to clarify the treatment of self-employ­ 2006 

ment for purposes ofthe limitation on State taxation of retirement income. fHR 4019] 

Be it enacted by the Senate and HOllse of Repre.<;entatiues of 
the United States of America in Congress assembled, 

SECTION 1. CLARIFICATION OF TREATMENT OF SELF·EMPLOYMENT 
FOR PUUPOSES OF THE LIMITATION ON STATE TAXA1'ION 
OF RETIUEMEN'I' INCOME. 

(a) IN GENERAL.-Section 1l4(b)(1)(I) of title 4, United States 
Code, is amended-

(1) by inserting "(or any plan, program, or arrangement 
that is in writing, that provides for retirement payments in 
recognition of prior service to be made to a retired partner, 
and that is in effect immediately before retirement begins)" 
after "section 3121(v)(2)(C) of such Code", 

(2) by inserting "which may include income described in 
subparagrapbs (A) through (H)" after "(not less frequently than 
annually", 

(3) by adding at the end the following: 
"The fact that payments may be adjusted from time to 
time pursuant to such plan, program, or arrangement to 
limit total disbursements under a predetermined formula, 
or to provide cost of living or similar adjustments, will 
not cause the periodic payments provided under such plan, 
program, or arrangement to fail the 'substantially equal 
periodic payments' test.", and 
(4) by adding at the end the following: 
"( 4) For purposes of this section, the term 'retired partner' 

is an individual who is described as a partner in section 
7701(a)(2) of the Internn] Revenue Code of 198G and wbo is 
retired under such individual's partnership agreement.". 
(b) APPLlcATION.-The amendments made by this section apply 4 USC 114 note. 

to amounts received after December 31, 1995. 

Approved August 3, 2006. 

LEGISLATIVE HISTORY-H.R {OW: 

CONGRESSIONAL HECORD, Vol. 152 (2()()G): 
i·f(JOSE R"EP()RT3: No, 109-542 (Conlin. 011 Dn- .J"diclaTV; . 

. Tuly 17, (:oIlRidered and pa!'<secl HOUSH. • 

.July 24, considered. and passed Sellflt.e. 
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[House Report 104-389] 
( From the U. S. Government Printing Office] 

104th Congress Report 
HOUSE OF REPRESENTATIVES 

1st Session 104-389 

STATE TAXATION OF PENSION INCOME ACT OF 1995 

December 7, 1995.--Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 

Mr. Gekas, from the Committee on the Judiciary, submitted the following 

REPORT 

together with 

DISSENTING VIEWS 

[To accompany H.R. 394] 

[ Including cost estimate of the Congressional Budget Office] 

The Committee on the Judiciary, to whom was referred the bill 
(H.R. 394) to amend title 4 of the United States Code to limit 
State taxation of certain pension income, having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 
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The amendment is as follows: 
Strike out all after the enacting clause and insert in lieu 

thereof the following: 
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SECTION 1. LIMITATION ON STATE INCOME TAXATION OF CERTAIN PF..NSION 

INCOME. 


(a) Amendment.--Chapter 4 of title 4, United States Code, is amended 
by adding at the end the following: 

'·Sec. 114. Limitation on State income taxation of certain pension 

income 


"(a) No State may impose an income tax on any retirement income of 
an individual who is not a resident or domiciliary of such State (as 
determined under the laws of such State). 

,. (b) For purposes of this section-­
"(1) The term 'retirement income' means any income from-­

"(A) a qualified trust under section 401(a) of the 
Internal Revenue Code that is exempt under section 
501(a) of such Code from taxation; 

"IB) a simplified employee pension as defined in 
section 4081k) of sach Code; 

"IC) an annuity plan described in section 403(a) of 
such Code; 

"(D) an annuity contract described in section 403(b) 
of such Code; 

"IE) an individual retirement plan described in 
section 7701 (a) (37) of such Code; 

"IF) an eligible deferred compensation plan (as 
defined in section 457 of such Code); 

"(G) a governmental plan (as defined in section 
414(d) of such Code); 

"(H) a trust described in section 50l(c) (18) of such 
Code; or 

"(I) any plan, program or arrangement described in 
section 3121 (v) (2) IC) of such Code, if such income is 
part of a series of substantially equal periodic 
payments (not less frequently than annually) made for-­

.. (i) the life or life expectancy of the 
recipient (or the joint lives or joint life 
expectancies of the recipient and the 
designated beneficiary of the recipient), or 

"~(iiI a period of not less than 10 years. 
The periodic payment rule under subparagraph (I) shall not 
apply to a plan, program, or arrangement which would (but for 
sections 401(a) (17) and 415 of such Code) be described in 
subparagraph (Al. Such term includes any retired or retainer 
pay of a member or former member of a uniform service computed 
under chapter 71 of title 10, United States Code., 

"(2) The term 'income tax' has the meaning given such term 
by section 110(c). 

"(3) The term 'State' includes any political subdivision of 
a State, the District of Columbia, and the possessions of the 
United States. 

"(c) (1) Subsection (a) shall not apply to any retirement income 
which is received by an individual during the calendar of the loss 
of nationality of the individual under chapter 3 of of the 
Immigration and Nationality Act for reasons of avoiding taxation by the 
United States or any State (as determined by the Attorney General), or 
during allY succeeding calendar year. 

,. (2) Notwithstanding any other provision of law, not later than 30 
days after the close of each calendar quarter, the Attorney General 
shall publish in the Federal Register the name of each individual with 
respect to whom a loss of nationality described in paragraph (1) occurs 
during such quarter . 

. '(d) Nothing in this section shall be construed as having any effect 
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on the application of section 514 of the Employee Retirement Income 

Security Act of 1974.". 


(b) Conforming Amen<iment.--The table of sections for chapter 4 of 

title 4, United States Code, is amended by adding at the end the 

following: 


"114. Limitation on State income taxation of certain pension 
income. If. 

(c) Effective Date.--The amendments made by this section shall apply 
to amounts received after December 31, 1995. 

Purpose and Summary 

The purpose of H.R. 394 is to prohibit State taxation of 
certain retirement income of a nonresident of the taxing State. 
It would protect all income received from pension plans 
recognized as "qualified" under the Internal Revenue Code. It 
would also exempt income which is received under deferred 
compensation plans that are "non-qualified" retirement plans 
under the tax coder but which meet additional requirements. 

To be exempt from State taxation, distributions from non­
qualified plans will have to be made in substantially equal 
installments, not less frequently than annually, over the 
lifetime of the beneficiary or at least ten years. In addition, 
the bill protects from State taxation any "excess benefit" 
plans that are set up because a qualified (1) exceeds the 
$150,000 in employee compensation that may considered in 
qualifying for such a plan, (2) exceeds the present limit on 
the amount of allowable benefits from a defined benefit plan, 
or (3) exceeds the present limit on contributions to a defined 
contribution plan. 

Background and Need for the Legislation 

It is settled Constitutional law that States have the power 
to tax personal income on the basis of (1) the residence of the 
taxpayer within the taxing State,\l\ or (2) the source of the 
income originating within that jurisdiction.\2\ While a 
resident may be taxed on all of his or her income, regardless 
of origin, therefore, a nonresident may be taxed only on income 
derived from past or present employment within the taxing 
state. 

\1\ 	New York ex reI. Cohn v. Graves, 300 U.S. 308 (1937); Lawrence 
v. 	 State Tax Comm'n, 286 U.S. 276 (1932). 

\2\ Shaffer v. Carter, 252 U.S. 37 (1920). 

With respect to the source-based theory of taxation, the 
United States Supreme Court has declared: 

In our system of government the States have general 
dominion, and, saving as restricted by particular 
provisions of the Federal Constitution, complete 
dominion over all persons, property, and business 
transactions within their borders; they assume and 
perform the duty of preserving and protecting all such 
persons, property and business, and, in consequence, 
have the power normally pertaining to governments to 
resort to all reasonable forms of taxation in order to 
defray the governmental expenses.\3\ 

\3\ 	Id. at 50. 

[ Vi] e deem it clear, upon principle as well as 
authority, that just as a State may impose general 
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income taxes upon its own citizens and residents whose 
persons are sUbject to its control, it may, as a 
necessary consequence, levy a duty of like character, 
and not more onerous in effect, upon incomes accruing 
to nonresidents from their property or business within 
the State, or their occupations carried on therein. * * 
* \ 4\ 

\4\ Id. at 52. 

States have typically followed the Federal practice of 
deferring income taxes on pension contributions and related 
investment earnings until they are distributed to the taxpayer 
after his or her retirement. Objections arise, however, when at 
that point the retiree has relocated to another State. One 
State in particular, California, has aggressively sought to tax 
annuity payments made to retirees who have moved elsewhere. 
Kansas, Louisiana and Oregon also have the statutory right to 
tax all types of nonresident pension income. Colorado and New 
York allow some taxation over a de minimis amount, and at least 
nine other States, including Connecticut, Delaware, Illinois, 
Massachusetts; Michigan, Minnesota, Pennsylvania, Vermont and 
Wisconsin, can tax only non-qualified or other limited types of 
deferred compensation. A number of other States may have 
concluded that it is administratively impossible or simply not 
cost-effective to attempt to tax nonresident pension income. 

According to the Federal of Tax Administrators, an 
association of the principal tax adrninistration agencies in 
each of the 50 States, the District of Columbia, and New York 
City, all States with a broad-based income tax provide a tax 
credit to residents for income taxes paid to another State on 
income which is also included in the tax base on the State of 
residence. This system of reciprocal credits or, in some 
instances, other reciprocal agreements, generally prevents 
retirement and other income from being taxed in both the State 
in which it is earned and in the State of residence.\S\ 

\5\ Testimony of Harley T. Duncan, State Taxation of Nonresidents' 
Pension Income: Hearing Before the Subcommittee on Commercial and 
Administrative Law of the House Committee on the JUdiciary, 104th 
Congress, 1st Session, June 28, 1995 [ hereinafter Subcommittee 
Hearing], p. 55. 

If the retiree has moved to a State that does not impose an 
income tax, however, there is no system of income tax credits 
to offset payments made to another State.\6\ Residents of such 
States who are subject to a pension source tax imposed by 
another State will clearly pay more in taxes than they would in 
the absence of source taxation. 

\6\ Forty-one States and the District of Columbia levy a broad­
based personal income tax. New Hampshire and Tennessee levy an income 
tax on limited types of interest, dividend and capital gains income. 
Alaska, Florida, Nevada, South Dakota, Texas, Washington and Wyoming do 
not levy a personal income tax. Testimony of Harley T. Duncan, 
Subcommittee Hearing, p. 55, n. 4. 

The opponents of pens i.on source taxes condemn this practice 
as . 'taxation without representation," and cite many examples 
of nonresident pensioners who have been adversely affected by 
the frequently unexpected imposition of source taxes on their 
pensions.\7\ They strongly believe that nonresidents should not 
be taxed if they receive no current benefits from their tax 
payments. 

\7\ See generally the testimony of \'iiI 1iam C. iloffman, Subcommittee 
Hearing, pp. 38-47. 
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A response to the "taxation without representation' I 

argument was provided by Professor James C. Smith, who observed 
that: 

[ TJ his misses the mark because it looks to the wrong 
point on the time continuum. Instead, the time during 
which the income was earned is the key, The State 
provided the nonresident with ample benefits * * * 
while the income was being earned in the State. The 
fact that the income is taxed at a time when the 
individual is no longer receiving benefits from a State 
does not mean that such benefits were never received. 

[ OJ eferral of is a matter of legislative 
grace. The State taxed the pension rights 
prior to retirement, when they were earned. Had it done 
so, thereby a fair share of the costs of 
government while taxpayer was still a resident and 
still employed, no objection on the basis of lack of 
benefit or fairness could conceivably have arisen.\S\ 

\8\ Testimony of James C. Smith, Subcommittee Hearing, p. 25. 

Private sector employers are concerned about the 

complexities of record-keeping necessitated by sOUrce taxation, 

particularly as more States attempt to tax their absent 

retirees. In many instances the records do not exist that would 

enable them to re-create their current and former employees' 

retirement account histories, many of which involve rollovers 

from previous employers' plans. More complications arise when 

the retired nonresident has previously worked in 

several different States, of which seeks to impose a 

source tax. Also, there are the of complying with the 

requirement that a State must from its pension tax any 

investment income accumulated while the taxpayer was a 

nonresident of the taxing State. The employers also stress the 

enormous and perhaps unmanageable tax filing burden that 

widespread source taxation would place upon their retirees. The 

Subcommittee was told by Randall L. Johnson, representing the 

Profit Sharing Council of America and other employer groups, 


that: 

[ RJ etirees can be taxed OIl the same income by 
multiple jurisdictions, and retirees, employers, and 
plan administrators face insoluble record keeping, 
allocation, and apportionment problems. Unless States 
are prohibited from taxing nonresidents on their 
retirement income, increasing numbers of retirees will 
be overtaxed, and more and more retirees, employers and 
plan administrators may be forced to endure an endless 
and mind-boggling nightmare. A 
nonresident retiree position from which to 
contest a tax assessment made by a distant State, 
especially when he is unfamiliar with the State's tax 
laws and unable to obtain any records that might 
support his position.\9\ 

\9\ Testimony of Randall L. Johnson, Subcommittee Hearing, p. 

'fhe Committee fully the rights of States to 
raise revenues in a manner their own choosing and that 

should restrict State taxing authority only when such 
is clearly necessary. The Committee concludes, however, 

that the practice of taxing nonresidents' pension income 
represents such a case. Despite the legal and conceptual bases 
for pension source taxes, the burdens imposed on retirees, 

60. 
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Mr. Goodlatte 
Mr. Hoke 
Mr. Bono 
Mr~ Heineman 
Mr. Bryant (TN) 
Mr. Chabot 
t4r. Flanagan 
Hr. Barr 
Mr. Boucher 
Mr. Reed 
Ms. Lofgren 

Committee Oversight Findings 

In compliance with clause 2 (1) (3) (A) of rule XI of the 
Rules of the House of Representatives, the Committee reports 
that the findings and recommendations of the Committee, based 
on oversight activities under clause 2(b) (1) or rule X of the 
Rules of the House of Representatives are incorporated in the 
descripti ve portions of this report. 

Committee on Government Reform and Oversight Findings 

No findings or recommendations of the Committee on 
Government Reform and Oversight were received as referred to in 
clause 2(1) (3) (D) of rule XI of the Rules of the House of 
Representatives. 

New Budget Authority and Tax Expenditures 

Clause 2(1) (3) (B) of House rule XI is inapplicable because 
this legislation does not provide new budgetary authority or 
increased expenditures. 

Congressional Budget Office Cost Estimate 

In compliance with clause 2(1) (C) (3) or rule XI of Rules of 
the House of Representatives, the Committee sets forth, with 
respect to H.R. 394, the following estimate and comparison 
prepared by the Director of the Congressional Budget Office 
under section 403 of the Congressional Budget Act of 1974: 

Han. Henry J. Hyde, 

U.S. Congress, 
Congressional Budget Office, 

Washington, DC, December 1, 1995. 

Chairman, Committee on the Judiciary, 
House of Representatives, Washington, DC. 

Dear Mr. Chairman: The Congressional Budget Office has 
reviewed H.R. 394, a bill to amend title 4 of the United States 
Code to limit state taxation of certain pension income, as 
ordered reported by the House Committee on the Judiciary on 
october 31, 1995. We estimate that enacting this bill would 
have no direct effect on federal spending or revenues. 
Therefore, pay-as-you-go procedures would not apply. CBO 
estimates that enacting H.R. 394 would result in a net 
nationwide cost to state governments, in the form of lost tax 
revenues, totaling at least $25 million per year. 

H.R. 394 would prohibit a state from taxing the retirement 
income of individuals who are no longer residing in that state. 
Based on information from the Federation of Tax Administrators 
and from the departments of revenue in 16 states, COO estimates 
that this limitation on states' taxing authority 1<lould have two 
primary effects: 

•.... <~ii\!\i4l\ZiiilA!liiil •. 1 .hI. 
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States that tax retirement income of nonresidents would 
lose revenues. Currently, 16 states tax nonresidents on some 
portion of the retirement income affected by this bill. These 
states generate at least $70 million in revenue annually from 
these sources; all of these revenues would be forgone under the 
bill. Most of the losses would be concentrated in a few states. 

Revenue losses could be higher, however, because of the 
bill's impact on the taxation of certain types of deferred 
compensation. Most of the 16 states were not able to isolate 
this particular income in their databases and, therefore, could 
not provide a dollar estimate of revenue from this source. 
Based on figures available from a few small states, csa has 
included within the $70 million about $10 million in revenue 
losses that would stem from not taxing this affected deferred 
compensation income. 

States that offer their residents credit for taxes paid to 
other states on retirement income would realize an increase in 
tax revenue. CBO estimates that 39 states and the District of 
Columbia extend a total of at most $45 million annually in such 
credit. Of these, the states that currently offer this tax 
credit and that are popular retirement destinations stand to 
gain the most. 

The extent to which one state's revenue gain would offset 
another state's revenue loss depends on whether the taxed 
nonresident currently lives in a state that offers a tax 
credit. Take, for example, an individual who has worked 20 
years for the State of California and retires to New Mexico. 
New Mexico taxes the retirement income of its residents, but, 
to prevent double taxation, also offers a tax credit for such 
taxes paid to other states. Under current law, the retiree 
would owe California taxes on the pension income and, in 
return, would be able to deduct that amount from the taxes owed 
to New Mexico. Under H.R. 394, California would lose its power 
to tax the nonresident retiree, and the retiree would no longer 
need to claim tha't credit. While the individual's total tax 
liability would thus remain unchanged, New Mexico would realize 
an increase in tax revenue equal to the amount of the tax 
credit it previously allowed. 

In contrast, consider a similar California employee who 
retires to Nevada. Nevada has no personal income tax, and 
therefore, offers no tax credits. Under current law, the 
retiree owes no income tax to Nevada but owes California taxes 
on the pension income. Under H.R. 394, California would be 
denied this tax revenue, but the Nevada state government would 
receive no benefit. Rather, California's lost revenue would 
become a dollar-for-dollar decrease in the retiree's tal{ 
liability. 

Since most affected retirees live in states that offer 
credit for these types of taxes, CBO estimates that the bul~ of 
H.R. 394's impact would be to shift revenues among states. We 
based our estimate of the magnitude of this shift on retiree 
migration data from several of the most heavily affected 
states. These data indicated the proportion of residents ,",ho 
retire to states that offer tax credits. In our calculation we 
assumed that all retirees due a credit for taxes paid to other 
states currently claim that credit. To the extent that this is 
not the case, the shift in revenues resulting from the bill 
would be lower, and the overall net cost to states would be 
higher. 

The net overall cost of the bill to state governments would 
stem primarily from affected retirees who live in states that 
do not tax personal income or offer such tax credits. Many of 
these nontaxing states tend to be popular retirement 
destinations. 

1750:6209 
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If you wish further details on this estimate, we will be 
pleased to provide them. The CBO staff contact is Karen 11cVey. 

Sincerely, 
Paul Van de Water 

(For June E. O'Neill, Director). 

Inflationary Impact Statement 

Pursuant to clause 2(1) (4) of rule XI of the Rules of the 

House of Representatives, the Committee estimates that B.R. 

2064 will have no significant inflationary impact on prices and 

costs in the national economy. 


Ser.tion-by-Section Analysis 

section l(a) of the act 

Section l(a) of B.R. 394 amends chapter 4 of title 4, 

United States Code, by adding at the end thereof a new section 

114. 

section 11~ of title 4 

vi The new section 114 of title 4 creates a limitation on 
State income taxation of certain pension income. Section 114(a) 
establishes a general rule prohibiting any State from imposing 
an income tax on "any retirement income" of an individual who 
is not a "resident" or "domiciliary' I of the taxing State. 
The determination of an individual's residence or domicile for 
the purposes of this restriction would be made in accordance 
with the laws of the taxing State. 

Section 114 (b) defines various terms used in subsection 
(a) : 

Paragraph (1) defines the term "retirement income" as 

income from any of the following: 


(A) A qualified trust under section 401 (a) of the Internal 
Revenue Code ("the Code' 'J that is exempt from taxation under 
section 501(a) of the Code. "Qualified" plans are the 
traditional plans maintained by employers, including self­
employed individuals, which provide retirement income to 
employees. They include both defined benefit and defined 
contribution plans. They are afforded special tax tr.eatment 
under the Code in that (1) employer contributions are not 
taxable to employees until benefits are actually distributed; 
(2) employer and employee contributions to such plans are 
deductible I<ithin certain limits; and (3) income earned by 
qualified plans assets is exempt from tax while such assets are 
held in trust. 

A section 401 (k) plan is simply one form of a qualified 
defined contribution plan with certain limits on how much may 
be contributed annually on a "before tax" basis. 

(B) A simplified employee pension ("SEP' ') as defined in 
section 408(k) of the Code. These plans are "super Individual 
Eetirement Accounts" in which employees, .including self­
employed individuals, contribute to IRAs on behalf of their 
employees. A SEP is a type of plan which falls somewhere 
between a qualified plan and a regular IRA. Because the 
majority of a particular employer's employees must be covered 
under a SEP, increased contributions (as compared to regular 
lRAs) are allowed. Many smaller employers utilize SEPs because 
they have lesser record keeping requirements than do qualif.ted 
plans. 

(C) An annuity plan described in section 403(a) of the 
Code. These plans are the functional equivalent of "qualified 
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plans" (section 401 (a) of the Code; see (A) hereinabove), 
except they are funded by annuity contracts. 

(D) Arl annuity contract described in section 403(b) of the 
Code. These are tax sheltered annuities which utilize insurance 
contracts to fund a special type of pension arrangement 
available to employees of public educational organizations and 
certain other tax exempt organizations. 

(E) Arl individual retirement plan described in section 
7701(a) (37) of the Code. These are Individual Retirement 
Accounts (IRAs) , a personal retirement savings program which 
allows eligible employees and self-employed individuals to make 
annual contributions of both deductible and non-deductible 
payments to a trust or other arrangement. The income on 
~nvested accounts is tax-deferred. Distributions, to the extent 
taxable, are taxed upon receipt. 

(F) An eligible deferred compensation plan as defined in 
section 457 of the Code. These plans are set up by State and 
local governments and permit employees to contribute the lesser 
of 25% of compensation or $7,500 to the plan with pre-tax 
dollars. Amounts are taxed to employees when received. 

(G) A goverlliuental plan as defined in secti.on 414 (d) of the 
Code. This is a plan established and maintained for its 
employees by the government of the United States, a State or a 
political subdivision thereof, or any agency or instrumentality 
of any of the foregoing. 

(H) A trust described in section 501 (c) (18) of the Code. 

This is a trust created before June 25, 1959, which is part of 

a pension plan meeting specified requirements and funded only 

by contributions of employees. 


(I) Any plan, program, or arrangement described in section 
3121(v) (2) (C) of the Code, provided such income is part of a 
series of substantially equal periodic payments made for the 
life or life expectancy of the recipient (or for the joint 
lives or joint life expectancies of the recipient and the 
designated beneficiary of the recipient) or for a period of not 
less than 10 years. Payments under such an instrument may not 
occur less frequently than annually. 

The periodic payment rule established by subparagraph (I) 
shall not apply to a plan, program, or arrangement which would, 
but for sections 401 (a) (17) and 415 of the Code, be described 
in subparagraph A. 

The effect of subparagraph (I) would be to exclude from 
State taxation certain amounts of income paid under non­
qualified deferred compensation arrangements, that is, plans 
which are not recognized as "qualified" under the tax code. 
These are unlimited, flexible arrangements without contribution 
limits, funding requirements, or limits on payout provisions. 
The availability and use of such arrangements is limited to a 
small proportion of the work force. Payments made by employers 
to non-qualified plans are includable in the employee's income 
in the year in which made, regardless of whether the employee 
has a right to distribution. Employers often do not fund non­
qualified plans, therefore, until they are ready to make actual 
distributions to the recipients. 

Subparagraph (I) also protects from state taxation' 'excess 
benefit" plans that are set up because a qualified plan in a 
particular instance (1) would exceed the $150,000 ceiling in 
annual employee compensation that employers may take into 
account in determining contributions made to or benefits paid 
from a qualified plan (section 401(a) (17)); or (2) would exceed 
the present limits on the amount of allNlable benefits from a 
defined benefit plan or the present limits on the amount of 
all0l1abie contributions to a defined contribution plan (section 
415). Defined benefit plans give employees a special benefi.t at 

/ 1750:6211 
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WORI<ING PAPERS V 1750:6213 

In compliance with clause 3 of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the 
bill, as reported, are shown as follows (new matter is 
in italic, existing law in which no change is proposed 
in roman): 

TITLE 4, UNITED STATES CODE 

* * * * * * * 

CHAPTER 4--THE STATES 

Sec. 
101. Oath by members of legisatures and officers. 

114. Limitation on State income taxation of certain pension income. 
******* 

Sec. 114. Limitation on State income taxation of certain pension income 

(a) No State may impose an income tax on any retirement 
income of an individual who is not a resident or domiciliary of 
such State (as determined under the laws of such State) . 

(b) For purposes of this section-­
(I) The term "retirement income" means any income 


from-­
(A) a qualified trust under section 401(a) of 


the Internal Revenue Code that is exempt under 

section 501 (a) of such Code from taxation; 


(B) a simplified employee pension as defined 

in section 408(k) of such Code; 


(C) an annuity plan described in section 

403(a) of such Code; 


(D) an annuity contract described in section 

403(b) of such Code; 


(E) an individual retirement plan described 

in section 7701 (a) (37) of such Code; 


(F) an eligible deferred compensation plan 

(as defined in section 457 of such Code); 


(G) a governmental plan (as defined in 

section 4l4(d) of such Code); 


(H) a trust described in section 501 (c) (18) 

of such Code; or 


(I) any plan, program or arrangement 

described in section 3l2l(v) (2) IC) of such 

Code, if such income is part of a series of 

substantially equal periodic payments (not less 

frequently than annually) made for-­

(i) the life or life expectancy of 

the recipient lor the joint lives or 

joint life expectancies of the 

recipient and the designated 

beneficiary of the recipient), or 


(ii) a period of not" less Ulan 10 
years. 


'Ehe periodic payment rule under subparagraph (I) shall 

not apply to a plan, program, or arrangement which 

would (but for sections 401(a) (17) and 415 of such 

Code) be described in subparagraph (A). Such term 

includes any retired or retainer pay of a member or 

former member of a uniform service computed under 

chapter 71 of title 10, United States Code. 


(2) The term "income tax" has the meaning given 
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Neville and lIa Bothwell Case No.713600 

Taxpayers' Statement of Facts Section Four 



Statement of the Taxpayers, Neville and Ila Bothwell, submitted as part of their 2009 Protest against the 


Franchise Tax Board NPA Appeal Case 121-03088-93. 


Facts: 


I, Neville Bothwell, my wife lIa and my family established residency in the United States during 1979. 


My citizenship was Canadian and my spouse's citizenship was Australian. We moved to San Diego, CA 


92109 from Surrey, British Columbia. 


Prior to moving to Calif., I was employed at a Canadian Company known as Genstar based in 


!\"ontrea!, Canada. I was an employee that was treated as a participant in Genstar's Canadian 


Retirement Plan from 1970 until I left employment in 1980. I was covered by this 


pension plan and I started receiving benefits from the plan when I was 70 years old in 2004. 


I resigned from Genstar in 1980 and became a resident self employed real estate investor, manager and 


developer in California as of 1980. My business did business as a Corporation known as Bothwell, Inc. 


where my spouse and I were 100% shareholders. I operated Bothwell, Inc. from 1980 until it was 


liquidated on 12/30/1987. 


I paid myself a salary and paid all payroll taxes timely from the income of Bothwell, Inc .. 


I did not establish nor take any deduction for any Individual Retirement Account, any Self-Employed 


Retirement Plan or any other Sec. 401 Pension or Profit Sharing Retirement Plan allowed by the '-R.e. 


from 1980 through 1987. 


Subsequently, I established a Limited Real Estate Partnership d.b.a. Bothwell International, A California 


Limited Partnership on February I, 1988. Subsequently, the Partnership was changed to an L.L.e. in 


California, SOS 200819610046. The income from both entities is composed of interest income, rental 


income and Long Term Capital Gain from asset sales. None of this income is considered Earned Income 


for IRe. Sec 1402 self employment taxes or for contributing to an Individual Retirement Account. Since 


1980, I have not been employed by anyone else and as such was not a participant in any pension plan 


established anywhere in the United States. 




Many years after my resignation from Genstar in 1980, I started receiving my Genstar pension plan 

benefit from Genstar (Canada) in the year 2004 when I was 70 years of age. 

I received no participant statements, no Summary Annual Reports or any other required employee 

benefit pension account summary reports required under ERISA. My benefit was approximately $5,000 

per year. In 1990, Genstar was acquired by another company. The buyout agreement required the 

ultimate termination of Genstar's existing pension plan. My Canadian vested account balance with 

Genstar was transferred to a Pension Administrator Fund selected by Genstar and its successors. The 

plan's administration, termination and ultimate !RA ro!lover procedures were the acts of Genstar and 

their successor's in interests, not me. Years later, the remaining vested Canadian Pension Balance was 

transferred by the Pension Administrator into an Individual Retirement Account as an IRA Rollover. The 

IRA Administrator dba Diversified Investment Advisors, address of 4333 Edgewood Road N.E. Cedar 

Rapids, IA 52499 alc #GC40983 01 7 has administered the IRA since then. 

The assets inside the Pension Fund and subsequent IRA Rollover are contributed from a Canadian 

Employer, Genstar when I and my wife were not residents of the United States and certainly not 

California residents. I and my wife were residents of Canada at the time the pension benefit in question 

was accrued. This was not a California Employer Pension or IRA Plan from Calif. Sourced income as a 

resident. I understand that Federal P.L. 109-264 (H.R. 4019) provides a prohibition against 

taxing us as a resident retired employee on my pension received and earned while I was a resident of 

another state than California. This Federal Law also applies to our Canadian Pensions, I understand. 

In summary, since 1980-2012 we have not ever taken a single IRA deduction or any Sec. 401 pension 

deduction on any Federal or California Return we have filed. 



Signed for the Taxpayer son his own behalf and that of his spouse, Ila Bothwell under penalties of 

perjury, 

The Taxpayers declare that these statements are true and correct. 

Power of Attorney F 3520 

Neville and lIa Bothwell, by Floyd C. Geis, C.P.A. 

lVlay 13, 2014 
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STATE OFCALIFORNIA 

STATE BOARD OF EQUALIZATION 
BOARD PROCEEDINGS DIVISION - M1C:80 

F1rst Distrjct, San Francisco 

450 N STREET, SACRAMENTO, CALIFORNIA 
SEN, GEORGE RUNNER (Ret) 

Second District, Lancaster 

P,O BOX 942879, SACRAMENTO, CALIFORNIA 94279-0080 

rElEPHONE 916-324-8261 • FAX 916-324-3984 

www.boe.ca.gov 

MICHELLE STEEL 
Thrrd Dislrici, Orange County 

September t 2,2014 JEROME E HORTON 
Fourth Dlstricl, los Angeles 

Dear Taxpayer: 

We are writing to remind you that your appeal will be heard by the Board of Equalization 
on Tuesday, October 14, 2014 in Culver City during the 09:30 AM Session. 

JOHN CHIANG 
State Controller 

CYNTHIA BRIDGES 
Executive Director 

Enclosed for your reference is a copy of the Board Hearing Summary prepared by the Appeals Division staff. 
The summary is given to the Board Members and states the unresolved issues to be considered by the Board on 
the date of the hearing. Additional information regarding your hearing is provided below. 

• Arrive early. Please be aware you are one of many taxpayers scheduled for the 09:30 AM 
Session before the Board. Before the meeting begins, Board Proceedings' staff mllst sign in all 
taxpayers and update their contribution disclosure information. Therefore, we ask that you arrive 
30 minutes before the start of the meeting. 

• Filing of Exhibits, At least one week prior to your hearing date, please provide the Board 
Proceedings Division with nine copies of each exhibit so they can be distributed and reviewed by 
the Board Members and Board staff prior to your hearing. Exhibits can also be accepted on the 
day of your hearing. 

• Hearing time allotment. The Board allows up to 10 minutes for you to present your case and up 
to 5 minute for your rebuttal following staffs presentation. Additional time is reserved for the 
Board Members to ask questions. 

• COlltdbution disclosure form. If you have not returned your completed contribution disclosure 
formes) to the Board Proceedings Division, please do so now. You may fax the completed formes) 
to (916) 324-3984, If you have misplaced your contribution disclosure formes), please call me for 
a copy or download a copy from www.boe.ca.gov/pdflboe1400a#. You will be asked to 
update your contribution disclosure statement when you check ill for your hearing. 

• Ask for assistance. On the day of the hearing, staff members from the Board Proceedings 
Division will be available to answer any procedural questions you may have. A member of the 
Taxpayers' Rights Advocate office will also be available to assist you. 

• Download all agelH]a. Ten days before the meeting tIle Board hearing Agenda is posted on ollr 
website at .w~~,boe.C:£,gQY. 

Also enclQsed is an informational sheet entitled "What to Expect at Your Hearing", :fyol1 have allY qUl;:stiulIS 

please contact me at 916-324-8261 or e-mailmeatKAbdalla@boc.ca.gov. 

Enclosures 
IlOE-161 J (02-12) 36782695 FIr' 

713600 

{~'L 'J<:i~allah 
I Franchise and Income Tax Analyst 



BETTYT. VEESTATE BOARD OF EQUALIZATION 
First District, San Francisco 

450 N STREET. SACRAMENTO, CALIFORNIA 
SEN. GEORGE RUNNER (RET.) PO BOX 942879, SACRAMENTO, CALIFORNIA 94279-0080 

Second District, lancaster 
(916) 322-2270. FAX (916) 324-3984 
www.hoe.ca.gov 	 MICHELLE STEEL 

Third District, Orange County 

JEROME E. HORTON STATE BOARD OF EQUALIZATION MEETING 
Fourth District. los Angeles

5901 Green Valley Circle, Room 207, Culver City 
JOHN CHIANG 
State ControllerOctober 14-15, 2014 


NOTICE AND AGENDA 

CYNTHIA BRIDGES 

ExecuUve Oirector Meeting Agenda (as of 10/9/20144:30 PM) 

Aqenda Changes 

Wobcaf3t on Tuesday, Oc1.obor1 20'14 

Tuesday, October 14, 2014 

9:30 a,m, Board Meeting Convenes* 

Agenda items occur in the order in which they appear on the agenda. When 
circumstances warrant, the Board's Chair may modify the order of the items on the 
agenda. Items may be postponed to a subsequent day; however, items will not be 
moved to an earlier day. 

A. 	 Homeowner and Renter Property Tax Assistance Appeals Hearings 

There are no items for this matter. 


B. 	 Corporate Franchise and Personal Income Tax Appeals Hearings 

(Contribution Disclosure forms required pursuant to Gov. Code, § 15626.) 


B1. Hob Zakir and f~aya Zakir, 624832 + 
For Appellants: Rob Zakir, Taxpayer 

George Chelius, Representative 
For Franchise Tax Board: Eric Yadao, Tax Counse.1 

Karen Smith, Tax Counsel 

Larry Oigilera, !) 'I £:;54-l .+ 
For Appellant: 	 Larry G. Dighera, Taxpayer 

John Bostwick, Representative 
Joseph A. Vinatieri, Attorney 

For Franchise Tax Board: 	 Raul Escatel, Tax Counsel 
David Gemmingen, Tax Counsel 

Page 1 of 11 
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STATE BOARD Of EQUALIZATION MEETING __ _ __ ____________ ~T=UE~S~D~AY~,~OCTOBER14.2014 

83. 

f34. 

Sr :J. 

86. 

BU. 

Semyon Shekhter and Elena Shekhter, 740750 ... 
For Appellants: Semyon Shekhter, Taxpayer 

Clark Samuelson, Representative 
----. Jim Murphy, Representative 

Scott Stogsdill, Representative 
Alex Artamono'l, Representative 

For Franchise Tax Board: Todd VVatkins, Tax Counsel 
-----------llfaan-Foster, :fax Counsel 

Neville [JotllVlfeli anel lin Bol:hwell, 71 ~3600 + 
For Appellants: Floyd C. Geis, Representative 
For Franchise Tax Board: Maria Brosterhous, Tax Counsel 

Karen Smith, Tax Counsel 

Tak Development, Inc., 76!:546U + 
For Appellant: Eric Anderson, Attorney 

Shail Shah, Attorney 
For Franchise Tax Board: Jason Riley, Tax Counsel 

David Gemmingen, Tax Counsel 

Millennium Dental Technologies, Inc., 747501 ... 
For Appellant: Patrick McCormick, Taxpayer 

Blake E. Christian, Representative 
Stacy Yamanishi, Representative 

~ranchise Tax Board: Ian Foster, Tax Counsel 
Todd \'Vatkins, Tax CoUftSci 

Catherine A. 
For Appellant: 

7G7W)O I-

For Franchise Tax Board: 

Arturo lopez and Maria 
For Appellants: 

For Franchise Tax Board: 

Donald Segretti, Attorney 
Judy Hirano, Tax Counsel 
David Gemmingen, Tax Counsel 

Lopn1:, l tl·09/n+ 
Arturo Lopez, Taxpayer 
Lynwood Ford, Representative 
Todd Watkins, Tax Counsel 
David Gemmingen, Tax Counsel 

139. Debra Hackley, 72B2U5 + 
For Appellant: Debra Hackley, Taxpayer 

Ann Doan, Representative 
For Franchise Tax Board: Eric Yadao, Tax Counsel 

Karen Smith, Tax Counsel 

Page 2 of 11 
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Z Response to Notice of Board Hearing 

Appeal of: NEVILLE BOTHWELL AND ILA BOTHWELL 

Case 

Board Proceedings Contact: Mr. Khaaliq Abd'allah Telephone 916-324-8261 FAX 916-324-3984 

Board Hearing: Tuesday, October 14, 2014 
09:30 AM Session 

State Board of Equalization 
Board Hearing Room 

Please complete and return this form by August 11, 2014. 

5901 GREEN VALLEY CIR. 
CULVER CITY, CA 

Return one copy to: Khaaliq Abd'atlah, Board Proceedings Division. MIC:80, P. o. Box 942879, Sacramento,CA 
94279-0080. For your convenience, a self-addressed envelope is enclosed. If you prefer, you may fax your reply to 
(916) 324-3984 or email directlyKAbdalla@boe.ca.gov. 

Please note that whichever option you choose may be considered to have "partiCipated meaningfully" in this appeal for 
purposes of Revenue and Taxation Code section 18533, subdivision (e)(3)(B). If you are determined iater to have 
"partiCipated meaningfully" in this appeal. you may be barred from later attempting to bring another appeal for the same 
appeal years to the Board seeking to overturn a decision of the Franchise Tax Board to deny or grant innocent spouse 
relief. 

The following persons will appear at the hearing and will make an oral presentation. 

Person 

Telephone: ______ --'-___ . o Taxpayer o Attomey o CPA 

Employed By: o Representative 0 Enrolled Agent o Witness 
'"'; E-mail Address: __ -:---_____ .,.;-_-' ____ -;-__ _ o Other ______________ _ 

Mailing Address: ~. __ _ 

Person Appearing: -:--___ :--___ ~_ 

Telephone: ____ --,-_-'--___ ~. o Taxpayer o Attorney o CPA 

Employed By: _________________ _ o Representative 0 Enrolled Agent o Witness 

E-mail Address: __ _ o Other _______________ _ 

Mailing Address: ___ _ ---_._---_._--

I waive my rigllt to appear at the hearing or to be represented at the hearing. I understand til at the Board 
Members will determine my case based on the information previously submitted. 

o I withdraw my request for a hearing and wish to !lave my appeal dismissed. ! understand that the Board Members 
will not consider the merits of my appeal, and the determination of the Franctlise Tax Board will be final. 

o I request an interpreter in the following language ___________________ _ 

S,,;Nf.TURE OF TAXP!\YER OR 1l\XPAYjE1TS DESIGIlJATED REPRESENTATIVE SIGNED 

____ . __ . __ ~ ________ .. --, _____ '____ .. _."'_. __ ._. ______ . ______ • ____ ~ _ _=_. ____ . __ • ......J _____ ~_. __ ~._'-___ . ____ ~ .. 

PRINT NAME OF SIGNER 

CHECK ONE: I AM THE 0 TAXPAYER [J TAXPAYER'S DESIGNATED REPRESENTATIVE 

Please return this form to the Board Proceedings Division as indicated above. 



fl(lt:~: 756FTB (nell 9/13) 34208528 

~ 
Z Notice of Board Hearing 

STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

FRANCHISE AND INCOME TAX APPEAL 

Appeal of: NEVILLE BOTHWELL AND ILA BOTHWELL 
Case Identification: 713600 

NEVILLE BOTHWELL 

ILA BOTHWELL 

Board Hearing 
Tuesday, October 14,2014 

09:30 AM Session 
State Board of Equalization 
Board Hearing Room 
5901 Green Valley Cir. 
Culver City, CA 

FRANCHISE TAX BOARD 
P. O. Box 1720 
RANCHO CORDOVA, CA95741-1720 

The referenced case is one of many scheduled for this 
meeting day, parties should be prepared to attend the 
entire day. 

Please complete and return the attached Response to Notice of Board Hearing form by August 11, 
2014. If your response is not received by August 11, 2014, your case will be submitted to the Board 
for decision without an oral hearing and decided on the basis of the written record. (Cal. Code Regs, 
tit. 18, § 5522.6, subd. (e).) 

Your Board Proceedings Contact is: Mr. Khaaliq Abd'allah - Telephone 916-324-8261, FAX: 916-324-3984, 
KAbdalla@boe.ca.gov, Board Proceedings Division, MIC: 80, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

Copies Sent to: 

FLOYD C GElS 
FLOYD C. GElS, C.P.A 
5580 LA JOLLA BLVD # 616 
LA JOLLA CA 92037-7651 

Date: July 25,2014 

If you require special assistance, or if you speak a language other than English and require an interpreter, please 
contact Board Proceedings at the telephone number listed above. 



FLOYD C GElS 
FLOYD C. GElS, C.P.A. 
5580 LA JOLLA BLVD # 616 
LA JOLLA CA 92037-7651 
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BOE-82 (1-07) 

AUTHORIZATION FOR ELECTRONIC TRANSMISSION OF DATA 
STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

The California State Board of Equalization (Board) collects and stores confidential information about 
taxpayers and has a responsibility under the law to protect this information from unauthorized access, 
use, and disclosure. Taxpayers may authorize the transmission of confidential information via e-mail by 
providing written authorization to the Board. If authorization is provided, the confidential information will 
only be sent to individuals who have a legitimate business need to view the information (taxpayer and/or 
representative ). 

The following statement will be included at the top of each transmission: 

Confidential information of the California State Board of Equalization - unauthorized use or 
disclosure is strictly prohibited by law. If you receive this e-mail in error, please immediately 
notify the Board by return e-mail and delete this message from your computer, without printing 
the message, and without disclosing its contents to any person other than the sender or 
recipient. Persons who copy or disclose such confidential information are subject to applicable 
legal penalties. 

To authorize the transmission of confidential information to you and/or your representative via e-mail, 
please sign this BOE-82, Authorization for Electronic Transmission of Data_ This authorization will remain 
in effect until rescinded in writing. 

By signing, you acknowledge the following statement with respect to the account noted above: 

I authorize the transmission of confidential or sensitive information via e-mail. I understand that 
transmission via e-mail is not a secure transmission and the Board is not responsible if 

confidential or sensitive information sent via e-mail is accessed by third parties. 

=O""'M-"r;;=;U--~---~-----~~----------~---------L.~-----~- --·-ITELEPHi5NE1NtJMiEiER------·----- -- ~-----

! ( 

'Signatory, If not a corporate officer, partner or owner, certifies under penalty of perjury 

that he or she holds a power of allome y to execute this document. 



STATE OF CALIFORNIA 

FRANCHISE TAX BOARD 
PO BOX 2828 POWER OF ATTORNEY 
RANCHO CORDOVA, CA 95741-2828 DECLARATION FOR THE FRANCHISE TAX BOARD 

FAX NUMBER (916) 845-0523 

This Power of Attorney Declaration will remain in effect until you fully resolve the matters specified in the 
declaration or revoke it. 

You can find instructions for this Power of Attorney Declaration. For more information about power of attorney declarations and authorizations, 
see our publication, Power of Attorney (form FTB 1144). 

1. T names and identification numbers: 
Social Security No: Business Entity Identification No: 

Neville F. Bothwell 
Ila Botll""ell 

Spouse's address if different 

CA Corp No: 

Cileck if new addless Daytime Telephone No: FEIN: 

Note: You must attach the schedules for multiple corporations if this Power of Attorney Declaration applies to combined reporting of more than 
one corporation. (See Authorization Schedule for Multiple Corporations in the instructions) 

2. The taxpa ers named above hereby appoint the following representatives as attorneys-in-fact: 
Name and Address Primary Representative IRS CAF No: PTIN: 

Telephone No: 

Blvd Ste 616 ------------- -----

Check if new Telephone No: 

Name and Address IRS CAF No: 

Fax No: 

Check if new T elephorrc No: 

Attach list of additional representatives if necessary. 

Note: Only the Primary Representative listed above will receive copies of your Franchise Tax Board computer-generated notices as they 
become available, unless you indicate otherwise in section 7. (See instructions) 

3. Specific matters and tax years to be covered (See instructions) 

The representatives listed can represent tile taxpayers before the Franchise Tax Board for the following: 

Tax Years (required): 

Matters (optional): 

4. Tax information authorization 

Check this box if your declaration only authorizes your representative to receive confidential tax information but not to act as your 
,,!torney-in-fact. (See instructions) 

5. Acts authorized: You authorize your representatives as attorneys' in-fact to: 

• Receive and inspect confidential tax information. 
• Perform any and all acts that you can perform with respect to programs administered by the Franchise Tax Board, for example the 

?uthority to siQn any aQre~ments, consents, Of other documents. (Sel? jnstruct!on~) 
The authority does not include the power to receive refund crlec\(s, the power to substitute anoUler representative. or the power to sign 
certain returns unless you specify otherwise in section 6. (See instructions) 

6. List any specific additions or deletions to the acts otherwise authorized in this Power of Attorney Declaration. 

FTB 3520C1 (REV 10-2002) PAGE 1 CAIZ&,12L 11118106 



Neville F. and Bothwell 
7. Notices and Communications 

We will send you and the primary representative listed in section 2, copies of our computer-generated notices. 

Check this box if you do not want us to send copies of computer-generated notices to your representative. 

8. Retention/Revocation of prior Power of Attorney Declarations 

This Power of Attorney Declaration automatically revokes all prior Power of Attorney Declarations for the same matters and tax years:m 
file with us unless you specify otherwise below. To expedite revocation, please refer to the instructions. 

Check this box if you do not want to revoke a prior Power of Attorney Declaration. You must attach a copy of each prior Power of 
Attorney Declaration you want to remain in effect. 

9. Signatures authorizing Power of Attorney Declaration 

If the tax matter concerns a joint return and you declare joint representation, both husband and wife must sign and date this declaration. 

If you are a corporate officer, partner, guardian, tax matters representative, executor, receiver, administrator, or trustee on behalf of the 
taxpayers, you certify that you have the authority to execute this by signing the Power of Attorney Declaration on behalf of the taxpayers. 

[] Check this box if your signature denotes a fiduciary relationship. 

It is unlawful to forge a taxpayer's or a spouse's signature. 

Signature Dale 

Signature Date 

Dale Title (if applicable) 

Print Name 

Please retain a copy of the Power of Attorney Declaration for your files 

We will return this Power of Attorney Declaration if you do not sign and date it. 

FTB 3520Cl (REV 10-2002) PAGE 2 CAIZ6412L 11118106 



059 FRANCHISE TAX BOARD 
Power of Attorney Declaration 
See General Instructions to complete this form. 

Part 1 - Taxpayer Information Complete appropriate section, sign, and date on PAGE 2. 

.. Individual (Do not complete Fiduciary or Business Entity section of Part 1) 

axpayer name name 

NEVILLE F. BOTHWELL 

{",,,fatl'" and trusts) 

Address (suite. room, FEIN 

Telephone no. .~-.-~ I State IZIPcode 

. '~----~-"'------------'-~--~'---
Part 2 - Representative The taxpayer in Part 1 appoints the following representative(s) as attorney(s)-in-fact: 

Primary Representative (Check if new Telephone no.) 

To additional representatives attach a list including all required information to this fotrn. 

THETAXDRAGON@GMAIL.COM 
Additional Representative (Check if new 0 Address o Telephone no.} 

Part .3 - General Privileges 
You authorize your representative as attorney-in-fact to perform any action you might perform to resolve your issues with us such as: 

" Talk to Franchise Tax Board (FTB) agents about your account. 

• Receive and inspect your confidential tax information. 

.. Ilepresont you in FTB matters. 

• Waive the California statute of limitations. 

• Execute settlement and closing ngrpements . 

4!1 Request information we receive from IRS. 

Part 4 - Authorization for All Tax Years or Income Periods for a Limited Duration 

I]S] I authorize the listed representative(s), in addition to anything otherwise authorized on this form. to represent me regarding any matters 
with the Franchise Tax Board regardless of tax years or income periods. I understand that this authority will expire four years from the 
d~te this POA is signed or a new POA is filed revoking this autllorization. 

FTB 3320 cl (REV 12·2012) PAGE I CAIZ5112L 01124/13 



(Jog 
NE:VI LLE F. BOTHWELL -Part 5 Tax Years or Income Periods Covered by the POA 

The representative(s) listed can represent you before us for the followillg tax years or income periods listed below. 

5A - Calendar Year (e.g., 2010 or 2010 - 2012) ~ 2009 2010 2011 2012 

58 - Fiscal and Short·Period Income Years (to list additional income years attach a list including all required information to this fon\]) 

Year Begins on: I Year Ends on: 
MM/DD/YEAR MM/DD/YEAR 
Required : Required 

Year Begins on: Year Ends on: 
MM/DD/YEAR MM/DDIYEAR 
Required Required 

(e.g., 07/07/2010) . (e.g., 06/30/2011) (e.g., 07/07/2010) (e.g., 06/30/2011) 

~ ~ 

~ ~ 

Part 6 - Additional Privileges 

I authorize the representative listed to perform additional selected acts described below: 

D Add another representative D Delete a representative [1 Receive, but not endorse, refund check 

D Other acts, specifically described: _________ ~ .. ___ ... __________________ _ 

Individuals Only - Authority To Sign Your Tax Return - You authorize your representative to sign your tax return in the event of 
(check all that apply): 

D Incapacitating disease or injury. 

D Continuous absence from the United States (including Puerto Rico) for a period of at least 60 days prior to the date required by law 
for filing the tax return. 

Part 7 - Retention or Revocation of a Prior POA 

When you file this POA, you automatically revoke all earlier filed PO As (Pari 6) or all tax years or income periods you indicated (Part 7). 
To expedite your revocation, see instructions. 

D Check Ihis box if you want to retain a prior POA. You must attach a copy of any POA you wantto remain in effect. 

Part 8 Nontax Issues (Check all that apply) 

Vehicle registration D Courl-ordered debt 

If you complete this POA for nonlax issues only, do not complete the rest of this form. Go to Pari 10, sign, and date. 

Part 9 - Authorization to Receive Confidential Information 

D Check this box if you only authorize your representative to receive your confidential information for the specific tax year or income periods 
listed below, but not to act as your attorney-in-fact. You cannot select this option if you checked the box in Part 4. 

9A - Calendar Year (e.g., 2010 or 2010 - 2012) ~ 

98 - Fiscal and Short-Period Income Years (to list additional income years attacll a list including all required information to tllis form) 

Year Begins on: Year Ends on: Year Begins on: Year Ends on: 
MM/DD/YEAR MMIDD/YEAR MM/DDIYEAR MM/DD/YEAR 
Required ReqUired Required Required 
(e.g., 07/07/2010) (e.g., 06/30/2011) (e.g., 07/07/2010) (e.g., 06/30/2011) 

~ 

""" 
~ ~ 

Part 1 0 ::;ignatures Authorizing a POA 

If you are a corporate officer, partner, guardian, tax mailers representative, executor, receiver, administrator, or trustee on behalf of the taxpayer(s), you certify 
you have the authority to execute Ihis by signing the POA on behalf of the taxpayer(s). 

Print Name 

Signature """ 
~~----------~~----------~~ (Individuals - Signature must match the name you used Part 1) 

FIB 3520 01 (REV 12·2012) PAGE 2 

Title 

Date 

------------------------(required for fiduciaries and business entities) 

CAIZ6412l 01/21113 
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Jus!:i" U::; Law US O)des and Stalcutcs > US Code> 20JO US Code> riLle 'f " FU\G MJD 51:';\1.. SEf\T OF GOVEPS·jf·1EIH, AND) ,;Tf\TES > CHIWTER 

VIRW Ule ;:'011 ur.; Code I View PI"evious Versions of the US Cod,~ 

2010 US Code 
Title 4 - FLAG AND SEAL, SEAT OF GOVERNMENT, AND 
THE STATES 
CHAPTER 4 - TH ESTATES 
Sec. 114 - Limitation on State income taxation of 
certain pension income 
\fiew fYi€i.adaI.Cl 

f)rJ'Plnload pdf 

§114. Limitation on State income taxation of certain pension income 

(a) No State may impose an income tax on any retirement income of an individual who 

is not a resident or domiciliary of such State (as determined under the laws of such 

State), 

(b) For purposes of this section-

(1) The term "retirement income" means any income from-

(A) a qualified trust under section 401(a) of the Internal Revenue Code of 1986 that is 

exempt under section 501(a) from taxation; 

(B) a simplified employee pension as defined in section 408(k) of such Code; 

(C) an annuity plan described in section 403(a) of such Code; 

(D) an annuity contract described in section 403(b) of such Code; 

(E) an individual retirement plan described in section 7701(a)(37) of such Code; 

(F) an eligible deferred compensation plan (as defined in section 457 of such Code); 

(G) a governmental plan (as defined in section 414(d) of such Code); 

(H) a trust described in section 501(c)(18) of such Code; or 

(1) any plan, program, or arrangement described in section 3121(v)(2)(C) of such Code 

(or any plan, program, or arrangement that is in writing, that provides for retirement 

payments in recognition of prior service to be made to a retired partner, and that is in 

effect immediately before retirement begins), if such income-

(i) is part of a series of substantially equal periodic payments (not less frequently than 

annually which may include income described in subparagraphs (A) through (H» made 

for-

(1) tile life or life expectancy of the recipient (or tile jOint lives or joint life expectancies 

of the recipient and the designated beneficiary of the recipient), or 

(II) a period of not less than 10 years, or 

(ii) is a payment received after termination of employment and under a plan, program, 

or arrangement (to which such employment relates) maintained solely for the purpose 

of providing retirement benefits for employees in excess of the limitations imposed by 1 
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or more of sections 401(a)(17), "01(k), 401(m), 102(g), <I03(b), 408(k), or 415 of 	 Plp2St'; I\sk Your Ouescion Herp , 8.Q.; 

\)0 T need i1 Rankrupt<.y I..Civv'y'(T)such Code or any other limitation on contributions or benefits in SUCll Code on plans to 

which any of such sections apply. 

The fact that payments may be adjusted from time to time pursuant to such plall, 

program, or arrangement to limit total disbursements under a predetermined formula, 

or to provide cost of living or similar adjustments, will not cause the periodic payments 

provided under such plan, program, or arrangement to fail the "substantially equal 

periodic payments" test. 

Such term includes any retired or retainer pay of a member or former member of a 

uniform service computed under chapter 71 of title 10, United States Code. 

(2) The term "income tax" has the meaning given such term by section 11O(c). 

(3) The term "State" includes any political subdivision of a State, the District of 

Columbia, and the possessions of the United States. 

(4) For purposes of this section, the term "retired partner" is an individual who is 

described as a partner in section 7701(a)(2) of the Internal Revenue Code of 1986 and 

who is retired under such individual's partnership agreement. 

(e) 1 Nothing in this section shall be construed as having any effect on the application 

of section 514 of the Employee Retirement Income Security Act of 1974. 

(Added Pub. L. 104-95, §l(a), Jan. 10, 1996, 109 Stat. 979; amended Pub. L. 109­

264, §l(a), Aug. 3, 2006, 120 Stat. 667.) 

References in Text 

The Internal Revenue Code of 1986, referred to in subsec. (b)(l), (4), is classified 

generally to Title 26, Internal Revenue Code. 

Section 514 of the Employee Retirement Income Security Act of 1974, referred to in 

subsec. (e), is classified to section 1144 of Title 29, Labor. 

Amendments 

2006-Subsec. (b)(1)(I). Pub. L. 109-264, §1(a)(1)-(3), inserted "(or any plan, 

program, or arrangement that is in writing, that provides for retirement payments in 

recognition of prior service to be made to a retired partner, and that is in effect 

immediately before retirement begins)" after "section 3121(vJ(2)(C) of such Code" in 

introductory provisions, "which may include income described in subparagraphs CA) 

through (H)" after "(not less frequently than annually" in d. (i), and concluding 

provisions at end. 

Subsec. (b)(4). Pub. L. 109-264, §1(a)(4), which directed the addition of par. (4) at 

end of subsec. (b)(1)(1), was executed by adding par. (4) at end of subsec. (b) to 

reflect the probable intent of Congress. 

Effective Date of 2006 Amendment 

Pub. L. 1.09-264, §l(b), Aug. 3, 2006, 120 Stat. 667, provided that: "The amendments 

made by this section [amending this section] apply to amounts received after 

December 31., 1995." 

Effective Date 

Section l(c) of Pub. L. 104-95 provided that: "The amendments made by this section 

.._] 




[enacting this section] shall apply to amounts received after Decr::mber 31, 1.995." 

1 So in original. No subsecs. Cc) and Cd) have been enacted. 

Disclaimer: These codes may not be the most recent version. The United Stutes may 

have more current or accurate information. We make no warranties or guarantees 

about the accuracy, completeness, or adequacy of the information contained on this 

site or the information linked to on the US site. Please check official sources. 

Copyright © Justia :: Company:: Terms of Service:: Privacy Policy :: Contact Us 



PUBLIC LAW 109-264--AUG. 3,2006 120 STAT. 667 

Public Law 109-264 
109th Congress 

An Act 
To amend title 4 of the United Stutes Code to claritY the treatment of self-employ­

ment tor purposes ofthe limitation on State taxation of retirement income. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

SECTION 1. CLARIFICATION OF TREATMENT OF SELF-EMPLOYMENT 
FOR PURPOSES OF THE LIMITATION ON STATE TAXATION 
OF RETIREMENT INCOME. 

(a) IN GENERAL.-Section 114(b)(1)(I) of title 4, United States 
Code, is arnended-

(1) by inserting "(or any plan, program, or arrangement 
that is in writing, that provides for retirement payments in 
recognition of prior service to be made to a retired partner, 
and that is in effect immediately before retirement begins)" 
after "section 312l(v)(2)(C) of such Code", 

(2) by inserting "which may include income described in 
subparagraphs (A) through (H)" after "(not less frequently than 
annually", 

(3) by adding at the end the following: 
"The fact that payments may be adjusted from time to 
time pursuant to such plan, program, or arrangement to 
limit total disbursements under a predetermined formula, 
or to provide cost of living or similar adjustments, will 
not cause the periodic payments provided under such plan, 
program, or arrangement to fail the 'substantially equal 
periodic payments' test.", and 
(4) by adding at the end the following: 
"(4) For purposes of this section, the term 'retired partner' 

is an individual who is described as a partner in section 
7701(a)(2) of the Internal Revenue Code of 1986 and who is 
retired under such individual's partnership agreement.". 

2006 

[H.R. 4019J 

(b) APPLICATloN.-The amendments made by this section apply 4 USC 114 note. 
to amounts received after December 81,1995. 

Approved August 3, 2006. 

LEGISLATIVE HISTORY-R.R. 4019: 

CONGRESSfONAL RECORD, Vol. 152 (2006): 
I-IOUSE ItErOnTS: No. 10S-5-12 (CuHifn. vii tlJ\~ ~ItJ~11cialY) . 

• July 17, considered and passed House. 
July 24, considered and passed Senate. 



Neville and lIa Bothwell Case No.713600 

Taxpayers' Protest 2008 Section Six 



Date: Jan. 25, 2013 

To: Board Proceedings Division MIC:81 
Board of Equalization 
450 N Street 
P.O. Box 942879 
Sacramento, CA 94279-0081 

From: Neville & Ila Bothwell #NPA 05834960 
D.L.N. 0709151212 AIC 1210308893 

Subject: 2008 Income Tax NPA See Forms Attached 

Under previously signed and filed Power of Attorney, Form 3520, I am authorized to 
submit this protest ofyour NPA on behalf of the taxpayer. 

I prepared the 2008 individual return Form 540 for the taxpayers, Neville & I1a Bothwell. 

Query 1: Tax on Pension Plan Distribution $5,122 

The taxpayers were residents of another state at the time the pension in question was 
earned. This was not a California Pension or Pension Plan. P.L. 109-264 (H.R. 4019) 
provides a prohibition against taxing a non-resident retired employee on his pension 
received and earned while he was a resident of other than California. 

The taxpayers were residents of the U.S. and California since 1980. The taxpayers did 
not participate in nor were they beneficiaries of any U.S. pension plan at any time of any 
U.S. or California employer or as self employed taxpayers. The taxpayer was a 
beneficiary of two Canadian Pensions, one of which was with Genstar of Canada. 
Ultimately, this pension income that is subject to the elToneous NPA was transferred 
from Genstar and rolled over into an IRA. Taxpayers possess records showing that the 
administration of the Genstar Plan was a Canadian Employer Pension Plan. Upon 
termination of its pension plan, Genstar provided for a tax free rollover of the vested 
balance to an Individual Retirement Account that was ultimately taken over and managed 
by Diversified Services in the United States. 

The Genstar Pension Income would not have been subject to California tax based upon 
the Federal Law 109-264 quoted above. Any suhsequent rollover and distribution of 
these same pension plan assets (Portability) to a U.S. Manager based IRA would be 
treated and taxed upon the same basis. Taxpaycrs do not claim any exemption [rom 
Feder[l1 T[lX 011 the income ill ollestioll [lnd h[lve fllllv J renorted - - s[lme. T[lxn[lvers - 1.- - do - .- fllllv _- -.I .1-- - -- -.I -"- - ..--.) 

claim exemption [rom California Tax based upon the Federal Law P.L. 109-264 (H.R. 
4019). Taxpayers have detailed records and will present records establishing the creation 
and ultimate disposition of the Canadian Genstar Pension Plan and its assets. 



Pg 2 From: Neville & lla Bothwell #NPA 05834960 
D.L.N. 0709151212 AIC 1210308893 

The FTB's NPA and assessment is disputed in the entirety and your reported figures and 
related adjustments are not accepted. 

Under penalties of pe~iury, I declare that the above-mentioned information is true and 
correct. Should you have any questions or need further work papersltax forms, please 
contact our office. (858) 442-2412 (10:00 - 19:30) 

Sincerely, 

Floyd C. Geis, C.P.A. 
Enclosures: FOTIns NPA pgs. 1-2 

cc: Neville & Ila Bothwell 



Neville and lIa Bothwell Case No.713600 

Taxpayers' Protest 2006 and FTB 2006 Concession Section Seven 



Date: November 30, 2009 

To: Franchise Tax Board 
P.O. Box 942867 
Sacramento, CA 94267-0041 

From: Neville & Ila Bothwell #NPA 05986641 
D.L.N. 0709151212 AlC 1113494037 

Subject: 2006 Income Tax Inquiry See Forms Attached 

Under copy of enclosed, Signed Power ofAttomey, Form 3520, I am authorized to 
answer your query on behalf ofthe taxpayer. 

I prepared the 2006 individual retum Form 540 for the taxpayers, Neville & Ila BothwelL 

Query 1: Tax on Pension Plan Distribution $4,140 

The taxpayers were residents of another state at the time the pension in question was 

eamed. This was not a California Pension or Pension Plan. P.L. 109-264 (H.R. 4019) 

provides a prohibition against taxing a non-resident retired employee on his pension 

received and earned while he was a resident ofother than California. 


Your adjustment is disputed in the entirety and your reported figures and related 

adjustments are not accepted. 


Under penalties of perjury, I declare that the above-mentioned information is true and 

correct. Should you have any questions or need further work papers/tax forms, please 

contact our office. (858) 490-1383 (11 :00 - 19:30) 


Sincerely, 


Floyd C. Geis, C.P.A. 

Enclosures: Power of Attorney Form 3520, Forms NPA pgs. 1-12 


cc: Neville & lla Bothwell 



STATE OF CALIFORNIA 
FRANCHISE TAX BOARD 
PO BOX 942867 
SACF1AMENTO CA 942670041 

800.852.5711 
NOTICE OF ACTION ~ WITHDRAWAL 

Notice Date: 0 tV 10/ 1 1 
Taxable Year: 2. 006 
Account No.: 1210308893 
NPANo.: 05986641 
Rev. Cd.: 3486649DC 010501 
NPA Dated: 1 0/06/09 
Proposed: 0 . 00 
Spouse/RDP' 
Account No.: 1 1 1 3 4 9 4 0 37 

FLOYD C GEIS 
5580 LA JOLLA BL 616 
LA JOLLA CA 92037 

KEVILLE F BOTHWELL 
ILA BOTHWELL 

Based on the information you provided in your letter of protest, we 
cancelled the Notice of Proposed Assessment (NPA) referred to above. You 
are not required to take any further action at this time. 

We are ma.lling:a dupll.cate Of , ;this Notice o£· Floyd C. 
Geis, C. P,A·.Your authorized.iepresentative. 

*RDP refers 10 a registered domestic partner and is only applicable to tax years 2007 and later. 

FTB 5934 PIT MEO (REV 04-2010) Keep this copy with your records. 



Neville and Iia Bothwell Case No.713600 

Genstar Pension Plan and Benefit Enrollment Later 

rolled into and Individual Retirement Account Section Eight 
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tI M"T]h~tI~nville Road. f'lIIch,,~'" NY IIIYTl 

800-456-0038 
~.~~~a~!tY~51:,~~B~ Uetircmcnt Benefit Payment Election 

I 
Contract/Account Number Division 

GC40983 - 01. 1 

SECTION B: Partici ant Information (make an corrections below) 
~Number Date of Birth (MMIDDfYYYY) 

:J 
Gender Marital Status Date of Latest Even! 

~'--___ -J 10212711934 OF t8lM JgMarried OSingleiDivorccd/Widowed I J 
First Name, Middle Initial 

!Bothwell 
PO~B~o~x~ _______________________________ 

J Neville 

......... -, Ext. (if any) 
~____________________J I ] 

Additional Address Line 

I ,-

Gender 

gFOM 
Gender 

OrOM 
Relationship 

15pv"'.J.t:--,~ 

I 
ECTION C: Benefit Payment 0 Hons (elect one a ment 0 tion) 

I elect to receive my benefit payment as indicated below, commencing on 11/01/2007 . If I do not make my election within 90 days of receiving 
this ferm, these benefit payment amounts may have changed and may need to be recalculated. (Note: if the present value a/your accrued benefit is $5,000 or 
less, your benefit will be cashed Ollt alld 110 spousal consellf is required, If we do /lot receive this completed/orlll within 30 days, a check will automatically be 
,ent to you at the address shaWl! above.) 

=:J Single Life Annuity (standard paymellt optioll if you are /lot married): I elect t.o receive $ 533.58 per month for the remainder of my life. No further 
payments will be made from the Plan after my death. 

] 50% Joint & Survivor Annuity (standard payment option if YOIl are married): I eject to receive $ 480.22 per month for the remainder of my life. After 
. my death, ifmy beneficiary survives me, payments of $ 240,1 Lper month will be made for the remainder of (her/his) life, 

] 60% Joint & Survivor Annuity: 1 elect to receive $ 464.21 per month for the remainder of my life. After my death, if my beneficiary survives me, 
. payments of $ 278.53 per month will be made for the remainder of (her/his) life, 

/66 213% Joint & Survivor Annuity: I elect to receive $ 453.54 per month for the remainder of my life. After my death, if my beneficiary survives me, 
payments of $ JP2.38 per month will be made for the remainder of (her/his) life. 

100% Joint & Survi vor Annuity: I ciCCI to receive $ 426.86 per momh for the remainder of my life, After my death, if my beneficiary survives me, 
iaymellts of $ 426.86 per month will be made for the remainder of (her/his) life. 

5 Year Certain and Continuous: I elect lO receive $ 517.51 per month for the remainder of my life, with the first 60 monthly payments guarantee(t 
, I die befnre I receive 60 monthly payments, the remainder of the 60 payments will be made to my heneficiary or estate. 

o Year Cert!Jin Ilnd Contiuuous: I elect to receive $ 48022 per month for the remainder of my life, with the first 120 monthly payments guaranteed, If 
lie I'()[<.>re I receive 120 monthly payments, the remainder of the 120 payments will be made to my heneficiary or estate, 

~.

J (/2.'0.1) (Page I of]) 

Defined Benefi! PI an, vI 



'1 Mnnilallallvillc Ro"", Purchase, NY rmTi 
800-456·0038 

m •• 
~~gt\'in\'cst.c{Jnl ~etirement Benefit l"aymclltEledion 

To elect a retirement benefit payment option, colJlplete all applicable sections of this form amI return it to Diversified at the address above. 

Contracl/ Account Number 
I 

Division 
GC40983 - 0 I J I ___ J 

ECTlON B: Participant Information (make an c_orrectiolis below) 
I Dale of Birth (MMfDD/YYYY) Gender Marital Status Dale of Latest Event CiiIiiINumber 

1011271.1934 J OF 181M lKMamed OSinglelDivorcedlWidowed 11-_____ --1 

Last Name~ _________________ , 

. , Gender 

~ R'FOM 
ecunty urn er Gender 

OFOM 
Relationship 

I elect to receive my benefit payment as indicated below, commencing on 11/01/2007 . If I do not make my election within 90 days of receiving 
this fGnn, these benefit payment amounts may have changed and may need to be recalculated. (Note: if the present value of your accrued benefit is $5,000 or 
less, your benefit will be cashed Ollt and no spousal consent is required. lflVe do /lot receive this completedfoml within 30 days, a check will automatically be 

o 
sellt (0 you at the address shown above.) 

Single Life Annuity (sfandard payment option ifyolt are 1101 married): I elect to receive $ 533.58 per month for the remainder of my life. No further 
payments will be made from the Plan after my death. 

050% Joint & Survivor Annuity (standard paymellt optioll ifyo/l are married): r elect to receive $ 480.22 per month for the remainder of my life. Aller 
my death, if my beneficiary survives me, payments of $ 240.11 per month will be made for the remainder of (herlhis) life. 

~ 60% Joint & Survivor Annuity: I eleet to receive $ 464.21 per month for the remainder of my life. After my death, if my beneficiary $urvives me, 
payments of $ 278.53 per month will be made for the remainder of (her/his) life. 

] 66 213% Joint & Survivor AlUlUity: I elect to receive $ 453.54 per month for the remainder of my life. After my death. if my beneficiary survives me, 
paymcnts of$ 302.38 per month will be made for the remainder of (her/his) life. 

~WO% Joint & Survivor Annuity: I elect to receive $ 426.86 per month for the remainder of my life. After my death, if my beneficiary survives me. 
payments of $ 426.86 per month will be made for the remainder of (her/his) life. 

] 5 Year Certain and Continuous: I elect to receive $ 5l7.57 per llIonth lor the remainder of my life, with the filst 60 monthly payments guaranteed. 
If I die llcfore I receive 60 monthly payments, the remainder of the 60 paymellts will be made to my iJcneficiary or estate. 

\10 Year Certain and Continuous: J elect to receive:F 480.21 per mouth fur Ihe !"Cmainuer of my life, witlJ the firsl120 monthly paymellis guaranteed. Tf 
I die hctOlC I n:ccivc 120 monthly payments. the remaindcr of tile 120 payments will be made to my bencficiary or estate. 

Nn. 32~O (12107.) (Page I of 3 ) Defined Benefit Plan - v I benefit calculation date 



r. 'rio/! elected a lump sum payout or your benefit is being cashed out, the payment is subject to 20% mandatory federal income tax withholding. For all other 
Pl1}llJlentS, if you do not elect otherwise. federal income taxes will be withheld from your benefit payment based on a filing status of married with two 
c,'ull,ptiollS. If you are due to receive another monthly benelit payment frum the same plan. the tax withholding eleetion must be the same for both benefit 
JmJ.1~nts. 

}Vithhold federal tax at the foltowing rate: 0 Married 0 Married but withhold at single rate 0 Single ____ exemptions 

}vithhold federal tax in a flat dollar amount of $ ___ _ 

Ilbo not withhold federal tax 

SWne 

 
states have mandatory tax withholding. Other states allow Withholding election. If slaLe tax is withheld, it will be on the same basis as federal taxes. 

Withhold state income tax 

 Do not withhold state tax 

ther DedUctions 

If you 
 

are eligible to elect other deductions from your pension payment (by prior anangement with the Plan Administrator), choose from the following: 
Withhold monthly medical insurance premium of $ - from my pension payment 

DRO on file? lEi No 0 Yes 
If you are required to pay a portion of this benefit to another person and you did not check the appropriate box above, you are obligated to indemnify the pian 
for any costs associated with adjudicating a QDRO if one is later discovered, and you will be required to make up payments that are owed to that person. 

SECTION E: Pa ment Options 
Im;;·i14tM!ft1 
If you are due to receive another monthly benefit payment from the same plan, Ihe direct ~eposit election mllst be the sanle for both benefit payments. 

eposit 

 
my retirement benefit payment directly into my bank account.as f6110ws: 

Savings account 0 Checking account (attach voided check) .... 
Transit I ABA number ____________ "--_______ _ 

Account number 
Bankname 
3ank address 
'lame on account 

.~ 

will notify Diversiiredlnvestment Advisors immediately should any of this informatioll change. 

MII.Gqa·hW 
elected a lump sum payout or my benefit is being cashed out._J.eleet a direct rollover to an IRA or other qualified plan as follows: 

J Direct rollover to a Diversified IRA: I authorize ~ly.ersifi~d to open an IRA in my name and deposit the funds directly into that account in 
the Money Market Fund. I understand that I salYfeallocate my investment by calling Diversified at 800-926·0044 or accessing Diversified 
Direct Online (DDOL) at www.divinve~t.com. 
! Direct rollover to olher IRA or _glHr1(fi~d plan., _______ =-:-----:-:---~------

,/// Recipient of Rollover (name of Trustee or Plan) Acco\Jlll Number 

//'" 
f 

Address for Rollover (Trustee or Plan) 

~TtON F: Partici ant Signature - .-'-
rtify, under penalty of perjury, that the information provided on this form is true and accurate. I have received and read the Special Tax 
ice Regarding Plan Payments. I understand that I may have to report this distribution to the IRS and pay appropriate income taxes on the 
ble portion. I willnolify Diversitied immediately if my addrelis changeli. I will leave instructions for Diversified to be notified 
lediately up-on my death. 

' 
/' y ~----.. _.-., .............. 

"." 'J'f -' ",'" /~ ~T --, .~-- .. '- ~~ 
[>/ _, .... _--.L/C~.,.-f-?-4.",... ... ,. ,/,/ 

V:? .. -----
--- Participanfs Signature Dale 

For administrative use only 
IO':J':JR distribution code 
. Early Retirement 0 3· Disability 0 4 - Death 0 7 - Normal Retirement 0 G - rollover to IRA 0 H - rollover (0 qualified plan 

3l~O (2102) (Page 2 of 3 ) Defined Benefit Plan v I 
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COlltract! Account Number Division 
!GC40983-01 . .::::J [ J 

Number 

ECTION G: S ousal Consent 
o Not married. No consent is necessary for this 

1}{ 
election~ 

My spouse and I have elected a 50%, 66 213%, 75% nfiOOo/JJoint and Survivor annuity and I am the beneficiary. No consent is necessary 

o 
for this election. -"-.:J 
My spouse and I have elected a benefit payment option other than a 50%, 66 2/3%, 75% or 100% Joint and Survivor annuity and 1 am the 
beneficiary of the benefit to he paid out after my spouse's death (if any). I consent to this election. I understand that my consent means 
that, depending on the type of payment option elected, I may not receive any survivor benefits under this plan upon my spouse's death. I 
understand that I do not have to consent to the waiver of qualified Joint and Survivor coverage. However, if I do consent by signing below, 
once benefit payments begin, I may not revoke my consent. 

o My spouse and 1 have designated as the beneficiary who will receive benefit payments 
after my spouse's death. I consent to this beneficiary designation. I understand that this consent means that I will not receive any survivor 
benefits under this plan upon my spouse's death. I understand that I do not have to consent to the waiver of my rights to a survivor bellefit 
from this plan. However, if I do consent by signing below, once benefit payments begin, I may not revoke my consent. 

WITNESSED 

x 
Spous~'s Signa(ure Notary Public's Signature and Stamp/Seal 

J£-/9 
Date 

,Z) _ 60TH w·e LL 
Spouse's Name 
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Special Tax Notke Regarding PIau Payments For Qualified and 403(b) Plans 

This notice t~,plnit~s how you can .:ontinlle 10 dd~~r rr'd('ral income U.x on your retircment savings ill the plan tllld contains important infonllatinn Y,)U \\'111 llt.:t:J t.n.:lorc you 
l1>;:cHh.! how In rt:celve your plan benefits, 

This notke is provided to you by your Plun Adminis!rator because all or part of the puyment that you will soon receive from lile plan may be eligible for rollover by you or 
your Plan AdminIStrator to u traditional IRA or an eilglble,employer plan. Arollov~r IS a pnylnenl by you or the Plan Adnllmstrator of all or part of your benefit to another plan 
or IRA that I allowS you to continue to postpone taxallon 01 thut bene"t untdttls paId 10 xou. Your payment cannot be rolled over to a Roth IRA, u SIMPLE IRA, or a 
Cave rdel Education Savings Account (rOnllcriy known us an education IRA). An "eligIble employer plan" includes u plan qualified under section 401(3) of the Internal 
Revenue CZ,dc including n 401fk) plan. pront-sharing plan. delined benefit platl. stock honus pl'tn .• 1I1d money purchase plan: a section 403(a) 311nuity plan; a section 403fb) 
lax-sheltered a;lIlt1ity: alld an eltgihle ,eel ion '157(b) plan maintained by a governmental employer tgovemment.1 457 plan). 

An eligihle employer plan is not legally required to accept a rollover. !:lefore you decide to rollover yom payment to another employer pian, you should find out whether the 
plull accepts rollovers and, I f so, the types of distributions it accepts as a rollover. YOll should also ond out. about any documents that are required to be complct,:,d before the 
receiving plan will accept a rollover. Even If a plan accepts rollovers,.,t moght not accepl ~oll?vers ofcertam types. ,!f d,stnbut,ons, ~uch as after-Ia:'l amounts. II thIS IS the 
case, anJ your distributIon mcludes uner-tax amoUllts,.y'ou may WIsh msleail to roll your dtstnbutlon over to a tradItIonal IRA o~ spltt your rolloyer.arnount between the 
employer plan in wlllch you WIll p,"1lclpate and a trad,t,onal IRA .. If an c!"ployer plan ac(ept~ y'!ur rollover, the plan may restnct subsequent dostnbutoons oftlte rollover 
amollnt or may require your spouse's consent for any subsequenl dlStnbuhon. A subsequent <.ilslnbutlon from the plan Ihal accepls your rollover may also be subJecl to 
different tax Ireatment Ihan dislributions from this plan. CIteck WIth the Plan Administrator of the plan that os to receive your ,ollover prior to making the rollover. 

I('you have ndditional questions aflcr reading this notice, you can contact your Plan Administrator. 

There are two ways you may be able to receive a plan payment that is eligible for rollover' 

(I) Certain pa~ments can be made directly to a traditional IRA that you establish or 10 an eligible employer plan tbat will accept it and hold it for your benefit ("DIRECT 
ROLLOVER' ); or 

(2) The payment can be PAID TO YOU. 

If YOll choose a DIRECT ROLLOVER: 

• Your paymenl will not be laxed in the current year and 110 income lax will be wilhheld. 

• You choose whelher your paymenl will be made directly to your traditional IRA or to an eligible employer plan that accepts your rollover. Your paymenl cal1nol be rolled 
over to a Roth IRA, a SIMPlE IRA, or a Coverdell Education Savings Account because these are not Iraclitlonal IRAs. 

• The taxable portion ofj'our paY!l1eot will be taxed later when you lake il out of the traditional IRA or the eli~ible employer plan. Depending on the Iype of plan, the later 
distributton may be subject to dIfferent tax Ireatment than II would be If you receIved a taxable dlstrtbutlon from the plan. 

'fyau choose 10 have a plan payment Ihal Is eligIble ror rollover PAID TO YOU: 

• You will receive only 80% of the laxable amount of lite payment, because the Plan Administrator is required to wilhhold 20% oflhal amount and send il to the IRS as 
taxable income withholcling 10 he credited against your laxes. 

• The taxable amount of your paymenl will be taxed in Ihe currenl year unless you roll it over. Under limited circumstances, you may be able to use special tax rules that 
could reduce the lax you owe. However, if you receive Ihe payment before age 59 112, you may have 10 pay an additional 10% lax. 

• You can roll over all or part of the payment by paying ilIa your tradilion.IIRA or 10 an eligible employer plan Ihat accepts your rollover wilhin 60 days afler you receive 
the payment. The amounl rolled over will nol be laxed until you lake il oul of the traditional IRA or the elIgible employer plan. 

• If you want to roll over 100% orlhe payment to a traditional IRA or an eligible employer plan,yol/ mllstfind other mO!l~y to replace tire 20% of tile taxable portion tlra' 
was wit/theid. I f you roll over only the 80% that YOll receIved, you woll be taxed on the 20% Ihat was WIthheld and that IS not rolled over. 

Your Right In Waive the 30-Day NOllce PerIod Generally, neither a direct rollover nor a payment can be made from the plan until at leas I 30 days after your receipt or this 
notice. Thus, after receiving this notice, you have at least 30 days 10 consider whelher or not 10 have your wilhdrawal directly rolled over. If you do not wish 10 wail unlillhis 
30-day notice period ends before your election is process.cd, you may waive the notice. period by makmg an aflinna.tive electIon indicaling whelh,:,r.or not you wish 10 make a 
direct rollover. Your WIthdrawal WIll then be processed III accordance WIth your electIon as soon as practIcal after It IS receIved by the Plan AdminIstrator. 

More Information 

!. Payments That Can And Cannot Be Rolled Over 
'I. Oirect Rollover 
II. Payment Paid To You 
V. Surviving Spouses, Alternale Payees, And Olher Belletlcinries 

• Payments Thai Can And Cannot Be Rolled Over 

cyments fi'om the plan may be "eligible rollover distributions." TIlis means they can be rolled over to a IratiitiollallRA or to an eligible employer plan that accepts rollover.,. 
ymenl' from n plan cannot be rolled over 10 a Roth IRA, a SIMPLE IRA, or" Coverdcll Education Savings Account. Your Plan Adminislrator shOUld be aole to tell you 
la! portIon of your paymenl is art eligible rollover distribution. 

ter-tax Contrihutions If you make after-tax contribulions to the plan, these contributions may oe rolled into either a traditional IRA or 10 certain emplnycr plallS that .lccepl 
lovers of the ,ner-tax contributions. The following Illlos apply: . 

t"Hover Intu a Tl'adilionallRA Ynu can roll aver your allcr-tax contributions to a Ir"dilien,,1 IRA either directly or indIrectly. Your Plan Adminislrator should be able to 
YOl1 h",v mw:h "fyonl' payment is the taxahle portion and how much is the aller-tax porlion. 

}u roll over aner-tax contributions to " traditional !RA, it is your responsibility to keep truck of, and rcpolt to Ihe IRS 'In tlte applicable forms, the amollnt of these after-tax 
lihll!inns. This will enable the nontaxable amollul of any filt"re distributions from the traditional IRA to be detennined. 

, 1'011 roll oVer your "ncH", conlributions to a traditional IRA, those amounls CANNOT later be rolled over to an employer plan. 



hi Rollover IntO an Emplor~1' rlan YOli can rollover aner-tax contributions f1nnl an employer plan that is qualified under Code section 4()1 (a) or a section 403(a) auuuity 
piau to another stich plan uSing a direct I'ollo~er ifth," other plan proVIdes sepamte accolln!i,~g ror amoun!s ':,lIcd over, including scparoteaccounting for the ofter-tax employee 
ctlnlributi"n' lIl1d eaminss 011 those coutni1uttons. ) Oll ca" also roll over "Hcr-tax contributIOns from a sectIOn 403(b) tax-sheltered annUIty to another scchon 403{b) 
lax-shcltc,:ed aonuity USi!lg a. d ireci rollov~r if the other tax-sheltered anuuity_ provides separate accounting for am:,unts rolled over, including separate accounting for the 
"11,,r-!a, employee contnbutlOns and earnmgs on those contnbuhul1s, You CANNOT roll ovcr afler-tux conlnbutlOns 10 a governmental ·157 plan. If you want 10 roll nVcr 
your 'Ilier-t·,,< clmtribullons to an employer plunthnt accepts these rollovers, you cannot have (he afler-taxcontributions paul to you first. You mllst instruct the Plan 
AdtnilliSlrai~)f to make a direct rollover 011 your behalf. Also, you cannot first roll over alter-tux contributIons 10 a traditIOnal IRA and tlten rollover that amollnt into all 
employer plan. 

The following types of payments caliI/o/ be rolled over' 

PaYments Spread Over LunllPerloos You cannot roll over a payment if it IS part of a series of equal (or almost equal) payments that are made "t le'lst once a year and that 

wif' last ror: 


• your lifClime (or a period mea,ured hy yOllr iii" expectancy). or 

• your lildimc and your beneficiary'S lifetime (or a period measured by your joint I ife c.~pect"neies), or 

• a period of ten years or more. 

ReqUired Minimum rayments Beginning when you reach age 70 1.'2 or retire. whichever is later, a certain portion of your payment cannot be rolled over because it is " 

"r<'1lmed minimum payment" that Inllst be paid to you. Special rules apply if yO\! own more than 5% ofyollr employer. 


lbrdshlp Distributions A harJsh;p distribution cannot he rolled over. 

ESOP DividendS Cash dividends paid to you on employer stock held 111 an employee stock ownership plan cannot be rolled over. 

Corrective Ulstributlons A distribution that is made to correcl a failed nondiscrimination test or because legal limits on certain contributions were exceeded cannot be rolled 


over. 


LOIlII. Treated as Distributions The amount of a plan loan thaI becomes a taxable deemed distribution because of a default cannot be rolled over. However, a loan otE••t 

amount is eligible for rollover, as discussed in Part It[ below. Ask the Plan Administrator if distribution of your loan qu.lifies ror rollover treatment. 


The Plan Administrator should be able to tell you if your payment includes amounts which cannot be rolled ov~r. 

II. Direct Rollover 

A DIRECT ROLLOVER is a direct payment of the amount of your plall benefits to a tradition.IIRA or an eligible employer plan that will accept it. You can choose a 
DiRECT ROLLOVER of all or any portion of your payment that is an eligible rollover distribution, as described in Part I .bove, You are not taxed on any taxable portion of 
your payment for which you choose a DIRECT ROLLOVER until you later take it out of the traditional IRA or eligible employer plan. In addition, no income lax withholding 
is required for any taxable portion of your plan benefits for which you choose a DIRECT ROL LOVER. The plan might not let you choose a DIRECT ROLLOVER if your 
distributions for lhe year are less than $200. 

DIRECT ROLLOVER to a Traditional (RA You can open a tradition.IIRA to receive the direct rollover. If you choose to have your payment made directly to a 
traditional IRA, contact an IRA sponsor (usually a financial institution) to find out how to have your payment made in a direct rollover to a traditional IRA at that institution. 
If you are unsure of how to invest your money, you can temporarily establish a traditional IRA to receive the payment. However, in choosing a traditional IRA, you may wish 
to make sure that the traditional IRA you choose will allow you to move all or a part of your payment to another traditional IRA at a later date, without penalties or other 
limitations. See IRS Publication 590, Individual Relirement Arrangements, for more information on tradith)l1allRAs (including limits on how often you can roll over between 
IRAs). 

DIRECT ROLLOVER to a Plan If you are employed by a new employer that has an eligible employer plan, and you want a direct rollover to that plan, ask the Plan 
Administrator of that plan whether it will accept your rollover. An eligible employer plan is not legally required to accept a rollover. Even if your new employer's plan does 
not accept a rollover, you can choose a DIRECT ROLLOVER to a traditional IRA. [fthe employer plan accepts your rollover, the plan may provide restrictions on the 
circumstances under which you may later receive distribution of the rollover amount or may require spousal consent to any subsequent distribution. Check with the Plan 
Administrator of that plan before making your decision. 

DIRECT ROLLOVER of a Series of Payments Ifyou receive a payment that can be rolled OVer to a traditional IRA or an eligible employer plan tbat will accept it, and it is 
paid ill a series of payments for less than 10 years, your choice to make or not make a DIRECT ROLLOVER for a payment will "pply to all later payments in the series until 
yOU change your election. You arc free to change your election for any later payment in the series. 

:hallge In Tax Treatment Resulting from a DIRECT ROLLOVER The tax trealment of any payment from the eligible employer plan or traditional IRA receiving your 
lIRECT ROLLOVER might be different than ifyou received your benefit in a laxable Jistrilmlion directly from the plan. For example, ifyou were born before January I, 
936, you might be entitled to ten-year averaging for capital gain treatment, as explained below. However, if you have your benefit rolled over to a section 403(h) 
x-sheltered annuity, a govemmcntal457 plan, or a traditional IRA ill a DIRECT ROLLOVER, your belleflt will no longer be eligible for that special treatment. See the 
etiuns bclow entitled "Additional 10% Tax if Yon Are Under Age 591/2" un" "Special Tax Treatment if You Were Bom Before January I, 1936." 

• Payment Paid To You 

our payment can be rolled over (see Pall I above) and the payment is made to you in cash, it is subject to 20% federal income tax withholding on tile taxable portilln (state 

withholding may also apply). ·nlc paYl11cnt is taxed in the year you receive it unless, withm 60 days, you roll it over to a tmditional IRA or an eligible employer plan lhm 

'pts rollovers, ffyou do not roll it over, specinl tax rules may apply. 


Idafol'Y (ncome Tax Withholding ff allY portion of your payment can h~ rolled over ullder Part I above and you do not elect to make a DIRECT ROLLOVER, the plan 

il1ited by law to withhold 20'% of the taxable amollnt. TIllS amollnt is sent to the IRS '" federal incollie tax withholding. For example, ifyoll can roll over a taxable 

IClIt or" II),O()O, Gnly $8,000 will be paid to you because th" plan must withhold $2,000 as income tax. llowcver, when you prepare your income tax return for the year, 

s youl11akc n rollover within GO days (see "Sixty-Day Rollover Option" below), you must report the rulJ $10,000 ~s a taxable payment from the plan. You must report 
1.000;lS tax withheld, and it will be credited against a"y income tax you owe for the year. ('here will be no income tax withholding ifyollr payments for the year are less 
;;JOO. 
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V"llIntl\ry Incol ne Tax Wltllholdlng If lilly portion of your paymenl is taxable but cannot be rolled ovcr ullder Part I above, the lIlUlIllutory withl~olding rules described 
above do ""t apf.ly. In this case, you may elect 1101 to have wlthholdll1g apply to that portIon. If you dOl1othmg, an al11oul11 wIll be taken out ofth" portIon of your payment 
t'Jr federal i11COIll e lax wllhllolding. To elect out of withholding, ask the Plan l\dl11inistrator for the election form and related inrol1naliol1. 

Sixty-D,n' I!ollo,,"'er Option Ifyuu receive a payment that can be rolled over under Part I above, you can sltll deCide to roll overall or part of it to a tradilionallRA or to an 
eligihle c;npluyc'- plan that accepts rollovers, Ifyoll decide to roll over, you masl,'olfln/mle Ih~ amOIi/l1 o(lhe p"ymeIJ/)'oll recell'~d 10 a /radilloll~IlRA or eligibie '?I"i}I", "r 
plallH'il/llll I'I{} d(¥Ys a/ien'oll receil'e ,lie ,,£lVII/en/. The portIOn of your payment that IS rolled over will not be taxed until you take .t out of the tradlt.onal IRA or thc eligible 

emp 10yer plan. 

You can roll 0""'- up 10 100% of your payment that can be rolled over under Part I aDove, inclwJing an amount equal to the 20% of the taxable portion that Was withheld. If 
vou d1(]os~ 10 rollover 100%, yuu must lind other mouey within Ihe 60-day period to contribute to the traditional IRA or the eligible employer plnn, to replace Ihe 20% that 
:""as wi!hheld, 0 n Ihe other hand, if you rollover only the 80% of the taxable portion l!Int you received, you will be taxed on Ihe 20% that was withheld, 

Exalllple: Tbe taxable portion ofyour payment that con be r~lkd over under Pari I ,~bove is SIO,OOO, and you choose to have it paid to you. You ":,i11 receive $8,000, and 
S2,()()0 will be 5<:,111 to the IRS as mcome tax wlthholdtl1g, Wtlhm 60 days aller rccelvl!1g the $8,000, you may roll over Ihe entIre slo,aoo to a traditIonal IRA or "11 eligihle 
employer plan. To do this, you roll over the $8,000 you received from the plan, ant! you will have to find $2,000 rrom other Sources (your savings, a loan, etc,). In this case, 
the entire $10,000 is not taxed IIl1til yOIl take it Ollt of the traditional IRA or all eligible employer plan, If you roll over Ihe enlire $10,000, when you file your income tax 
retull1 youm"y g;d a refund orpart or all of tile $2,000 wilhheld. If, on the other hand, you rollover only $8,000, the $2,000 you did not roll over is taxed in the year it was 
withheld, When you liIe your income lax retum. you may get a retimd of part of Ihe $2,000 Withheld, (However, any refund .s likely to be Imger if you roll over the clltire 

$10,000.) 

Additional 10%. Tax If You Are Under Age 59 112 I f you receive a payment be fore you reach age 59 1/2 and you do not roll it over, lhen, ill addition tll the regular income 
tax, you may have to pay an extm lax equal to 10% of the taxable portion of lit. payment. The additional 10% lax generally does not apply to (I) payments that are paid after 
you separate frorn service with your employer dUring or after the year you reach age 55, (2) paymenls lhat are paid because you relire dlle to disability, (J) payments that are 
paid as equal (or "Imost equal) payments over your lire or life expectancy (or your and YOllr beneficiary's lives or life expectancies), (4) dividends paid with respect to slock 
by all employee stock ownership plan (ESOP) as described in Code section 404(k), (5) payments that are paid direclly to the government to satisfy a rederal tax levy, (6) 
payments thaI are paid to an altemate payee under a qualified domestic relations order, or (7) payments that do not exceed the amount ofyollr deduc!ihle medical expenses. 
See IRS Fonn 5329 for more information on Ihe additional 10% tax. 

The additional 10% tax will not apply 10 distributions from a governmental 457 plan, except to the extent the dislribution is attributable to an amount you rolled uver to that 
plan (adjusted for investment retums) from another type of eligible employer plan or IRA. Any amount rolled over from the governrncntal457 plan to another type of eligible 
employer plan or a traditional IRA will become SUbject to the additional 10% tax if it is distributed to you before you reach age 59 112, unless one of the exceptions applies. 

Special Tax Treatment If YOII Were Born Before January I, 1936 If you receive a payment from a plan qualified under section 401(a) or a section 403(3) annuity plan 
tl13t can be rolled over under Part I and you do not roll it over to a traditional IRA or un eligible employer plan. the payment will be taxed in the year you receive it. However, 
if the payment qualifies as a"lump SUm distribution," it lIlay be eligible for special tax treatment (See also "Employer Stock or Securities", below.) A lump sum distribution is 
a payment, wilhin one year, of your entire balance under the plan (and certain other similar plans of the employer) that is payable to you afier you have reached age 59 1/2 or 
because yuu have separated from service with your employer (or, in the case of a self-employed individual, aficr you have reached age 59 112 or have become disabled), For a 
payment to be treated as a lump sum distribution, you must have been a participant in the plan for at least five years before the year in which you received the distribution. The 
special I." Ireatment for lump sum distributions that may be available to you is described below. 

Ten Year Averaging If you receive a lump sum distribution and you were born before January I, 1936, you can make a one-lime election to figure the tax on the payment by 

using" 10-year averaging" (usmg 1986 tax rates), Ten-year averaging onen reduces the lax you owe. (NOTE: 403(b) plans are not eligible for ten-year averaging.) 


Capllal Gain Treatment If you receive a lump sum dislribution and you were born before January 1,1936, and you were a participant in the plan berore 1974, you may elect 

10 have the part of your payment that is attributable to your pre-1974 participation in Ihe plan taxed us long-term capital gain at a rate of20%. 


There are other limits on Ihe special lax treatment ror lump sum dislributions, For example, you can generally elect this special tax trealment only once in your liretime, and 
the election applies to all lump sum distributions that you receive in the same year. You may not elect this special tax treatment if you rolled amounts into this plan from a 
40J(b) tax-sheltered annuity conlract, a govemmental457 plan or from an IRA not originally attributable to a qualified employer plan. If you have previously rolled over a 
distribution from the plan (or certain other similar plans of the employer), you cannot use this special averaging treatment for later payments from the pian. If you roll over 
your payment to a traditional IRA, governmental 457 plan, or 403(b) tax-sheltered annuity. you will not be able to use special lax treatment ror later payments from that IRA, 
plan, or annuity. Also, if you roll over only a portion ofyour payment to a traditional IRA, govemmental457 plan, or403(b) tax-sheltered annuity, this special tax treatment 
is not available for the rest of the payment. See IRS Form 4972 for additional information on lump SUI11 distributions and how you elect the special tax treatment. 

Employer Stock or Secllrltle~ There is a special rule for a payment from the plan that includes employer stock (or other employer securities), To use Ihis special rule. I) the 
payment must qualify as a lump sum distribution, as described above, except that you do not need five years ofplan participation, or 2) the employer stock included in the 
payment must be attributable to "after-lax" employee contribulions, if any, Under this special rule, you may have the option arnot paying tax on the "ne! unrealized 
appreciation" of the stock until you sell the stock. Net unrealized appreciation generally is the merease in the value of the employer stock while it was held by the plan, For 
example, ifemployer stock was contributed to your plan account when the stock was worth $1,000 but the stock was worth $1,200 when you received it, you would not have 
10 pay lax on the $200 increase in value until you laler sold the stock. 

You may instead elect lIot to have the special rule apply to the net unrealized appreciation. In this case, your lIet unrealized appreciation will be taxed in the year you receive 
he stock, IIllless you roll over the stock. The stock can be rolled over to a traditional IRA or another eligible employer piau, either in a direct rollover or a rollover that you 
nake yourself Generally, you will no longer be able tu use the special rule for net unrealized appreciation if yo II roll the stock over to a traditional IRA Or anolher eligible 
rnployer plan. 

-you recei,,, only employer slack in a payment that can be roiled over, no amoullt will be withheld from the payment If YOll receive cash or property olher than employer 
ock, ,15 weil as employer stock, in a payment that can be rolled over, the 20% wilhholding amount will be based DI1 the entire taxable "mount paid to yOlllinciuding the vnlllc 
'ti,e clI1plQycr .<tock determined by excluding the net IInrealized appreciation). However, lI,e amount withheld will he Innilcd to c:Ish 01' property texcluding employer slock) 
;io to you. 

you rc~eive crnploye:r "t0i'k in:1 payment thn1 (!ualiries as:l inmp sum distrihution, the special tax Ireatment for lump SUllI distributions described nbove (such as JO-year 

er'ging) :Ilso rnay npply. See IRS Form 4972 for "dditional inforlllation on these ru'es. 




nrl'~vm.nt or !'t III " Loans Ifyollr employment ends and YOll have an ootst,,,,ding loan ti'om yonr pl'ln, your employer may reduce (or "offset") YOllr balance in the plan by 
the ,n;1""nt of the loan you have not repai& The 1I111OBnt of your loan off,e! is treated as" distribution to you at the time of the offset and will be taxed unless you roll OVer all 

",nmlllt equal to th" <lIm",nt "fyollr loan off",! to another qualified employer plan or" tradition;ll IRA within 60 days of the date of the olfset If the amount of your loan 
olTset lS the only amount you receive or are treated as having received, no amount will be withheld from it If you receive nth"r payments of cash or property from the plan, 
tile 20% Withhold i ng ,mollnt will be based on the entire amollnt paid to YOll, lI1c1l1ding the amount of the loan offset The amollnt wlthheld will be limiteu to the amount of 
other cash or property paid 10 YOll (other than any employer secllrities), The amollnt of the uefaulted plan loan that is a laxable deemed distribution cannot be rolled over 

Iv. Survivifl9 Spouses.!_ Alternate Payees, And Other Beneficiaries 

In general, the rllles summarized above that apply to payments to employees also apply to paYll1ents to surviving spouses of employees and to spouses or fonner spouses who 
are "altemate pay"'''s,'' You are un alternate payee if your interest III the plan results from a "qualified domestic relations order," which is un order isslled by a court, lIsually in 
connection with" divorce or legal separation, 

If you are a sU[',iving spouse or an altemate payee, YOll may choose to have a pnyment that Can be rolled over, as described in Part! above, paid in l1 DIRECT ROLLOVER lo 
a IraditiollullRA or to all eligible employer plan or paid to you, If you haw the payment paid to you, you Cilll keep it or roll it oVer YOllrselfto a traditional IRA or to an 
eligible "l11ploy"r plan, Thus, YOll have the same choices as the employee, 

IfYOll are a IJelleficil1ry olher than a surviving spouse or alternate payee, you cannot choose a direct rollover, and you canllot roll over the payment yourself. 

If you are a surviving spouse, an alternate payee, or another beneficiary, your payment is generally not subject to the additional 10% tax described in Part III above, even if 
you arc younger than age 59 112, 

I f you are a sllrviv ing spouse, an alternate payee, or another beneficiary, you may be able to use the special tax treatment for lump sum distributions and the special rule for 
payments that inc lude employer stock, as described in Pal t III above, If you receive a payment because of the employee's death, you may be able to treat Ihe payment as a 
lump sum distribution ifthe employee m<::t the appropriate age requirements, whether or not the employee has had 5 years of participation in the plan, 

How To Obtain Additional Informalion 

This notice summarizes only the federal (no! state or local) lax rules that might apply to your payment The rules described above are complex and contain many conditions 
and exceptions that are not included in this notice, Therefore, you may want to consult with the Plan Administrator or a professional tax advisor before you take a payment of 
your benefits from your plan, Also, you can find more specific infommlion on the tax lreatment ofpayments from qualified employer plans in IRS Publication 575, Pension 
and Annllity Income, and IRS Publication 590, Individual Retirement Anangemellts, These publications are available from your local IRS office, on the IRS's Internet Web 
site at www.irs,gov, or by calling 1-800-T AX-FORMS, 

www.irs,gov
http:nrl'~vm.nt


Neville F Bothwell 

VIA MAIL AND FACSIMILE TO (845) 735-2251 
October 1, 2007 

Allyson Loeffler 
Benefits Administrator 
Imasco Holdings Group, Inc 
One Blue Hill Plaza 
Third Floor 
Box 1588 
Pearl River, NY 10965-1588 

Dear Ms Loeffler, 

Thank you for your letter of July 2, 2007 advising me to contact the new owner of 
the contract for the Restated Genstar Company and Affiliated Retirement Plan, 
Diversified Investment Advisors, Inc.. I contacted that company and spoke with 
Tamisha who checked the referenced account GC 40983 and could find no record 
of me or my pension. She told me to call Angela Ross at (212) 9033428 who 
needed the dates of my employment with the Genstar companies to research my 
pension status. I have called Angela Ross repeatedly and left messages but no 
return call. 

It appears to me that I have been missed in the sale of the pension contract. I was 
never notified of the sale to Diversified and never received in October, 2003 a copy 
of the notice that you enclosed with your July 2,2007 letter. If this is the case, the 
responsibility for my pension may have remained with Genstarllmasco as set out in 
the documents you sent me in the 1994-1999 period when we corresponded about 
the pension. 

Please let me know what has happened as soon as possible as I wish to draw 
down the pension in the immediate futurR My phone number is 
and my e-mail isnevila@san.rr.com. 

Yours very truly, 

/'1 

(~' 

Neville F. Bothwell. 



TO: VESTED TEI~"UNATED ?AHTICIP.-\.:'iTS 

You are a vested tenninated participant in che Restated Genstar Company and 
Affiliated Companies Rc:tiremenc Plan ("Restated Plan"), which plan was terminated in 
December o( [984. At plan termination. Genstar Company eStablishe~ a group annuiey 
contract wieh MuruaI Life [nsurance Company of New York (HMONY") under which 
MON'{ provided an irrevocable guarantee of benefic payments co part~cipants and 
Genstar Company (now "[TL (USA) Limited") was responsible for lJ~nefits 
adminisrration and communication with plan participancs and beneficiaries. MONY 
reflected chis guarantee in the form ofcertificates issued co each plan participant entitled 
co a benefit. m 1994, as ourIined in correspondence you received from ITt (USA) 
Limited. MOl'l'Y's guarantee was assumed by AUSA Life msurance Company, mc. 
("AUSA"). m April 2003, AUSA underwent a name change co Transamerica Financial 
Life fnsurance Company ('TILre"). 

Effecnve October 24, 2003, the group annuity contract changed. This will not 
cause any change in the amount of the benefit you are encirled co receive or in the timing 
and available forms of payment for such benefit. Under the new arrangement. TFLLC 
will continue to guarantee benefit payments to participants and beneficiaries. However, 
ITt (USA) Limited wiIlno Longer participate in administration ofp[an benefits or 
communicate with plan participancs and beneficiaries. Diversified InvCstment Advisors. 
Inc. (an affiliated company 0 f and service agent for TnLC) ("Diversified) will assume 
sole and complete responsibility for administration of the contract and communication 
with plan participancs. 

Therefore, in the fur:ure. all communications relating to your benefit (Le., bene.fit~ 
~~,tes. £e:9.!,l~ts_fQ.Lb.~e~~~ppli~tJ.l'j9AS or change ofaddress) sbouLd be fo~ 
directly co: Diversified Investment Advisors., Inc.. _~ /~j,l./ f !'J1 

4 [\.'lanhattanville Road . (l.~ f tA l; <­

DB-ReG [\.'laiI Drop 441 /uJ1/jil/~J' 
Purcbase, New York 10571-Z135 . 

Telepbone #: 800-456-0038. /, .:.... 


Be sure to reference Account No.. GC 40983 in your correspondence. 

Approximately three monchs prior to your normal retirement date, Diversified will 
forward to you forms necessary to commence payment. Therefore, you must be sure to 
keep Diversified advised ofany updates to your address. Should you wish to elect early 
retirement. please forward your request for a benefit calculation and application fonns a 
few months prior to your desired annuity commencement date. 

[fyou are also a vested terminated or retired participant under we Consolidaced 
Gensrar Company and Affiliated Companies Retirement Plan. you will continue to 
communicate with ITL (USA) Limited regarding your Consolidated Plan benefit. 



Imaseo Holdings Group, Inc. 

One Blue Hill Plaza 
Third Floor 
Box 1588 
Pearl River, NY 10965-1588 

(845) 735-1600 
Teleeopier: (845) 735-2251 

July 2, 2007 

Mr. Neville Bothwell 

Dear Mr. Bothwell: 

This office is in receipt of your letter dated Jllne 20, 2007 regarding your inquiry concerning the 
Restated Genstar Company and Affiliated Retirement Plan. Please be advised that this contract 
was sold in October, 2003 to Diversified Investment Advisors, Inc. A notice was mailed to all 
participants at that time (copy enclosed). Kindly contact Diversified at: (800)456-0038 regarding 
this benefit. 

Very truly yours, 



(ln8 Hit Hill 1)1;'17;, 
fhit d 1:1001' 

nCNEFIT5 AOMINISTBATION 

(sn 4) nS-OG39 
TeleGupi8r: (914) 735-2251 

February 5, 1999 

ML Neville Bothwell 

Dear Mr. Bothwell: 

Please be advised that you have a vested benefit under the Restated Genstar Company and 
Affiliated Companies Retirement Plan. Your normal retirement date is March 1, 1999. Under the 
terms of the Restated Plan, a pmticipant may elect early retirement on the first of the month 
coinciding with or next following his/her 55th birthday. 

At such time as you wish to commence benefits under the Plan, please contact this office in 
writing several months in advance of your desired annuity starting date. 

Very truly yours, 

.{ 

f 

; ,~, ; 
Ji!' • 
. \ 
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STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION 
BOARD PROCEEDINGS DIVISION MIC:80 

BETTYT, YEE 
First DisllictSan Francisco 

450 N STREET, SACRAMENTO, CALIFORNIA SEN, GEORGE RUNNER (Ret) 

PO, BOX 942879, SACRAMENTO, CALIFORNIA 94279-0080 Second Distrfct,Lancaster 

916-327-1798 • FAX 916-324-3984 MICHELLE STEEl 

www.boe.ca.gov Third District, Orange County 

JEROME E. HORTON 

September 19, 2014 
Founh Districl,Los Angeles 

JOHN CHIANG 
State Controller 

NEVILLE BOTHWELL CYNTHIA BRIDGES 
Executive Director 

ILA BOTHWELL 

Re: Neville Bothwell and lIa Bothwell 
Case ID. 713600 
Hearing: October, 2014, Board Meeting in Culver City 

Dear Neville Bothwell and lIa Bothwell: 

Recently, Contribution Disclosure forms for the above case were mailed to each person listed below. 
As shown below, completed contribution disclosure forms have not been received from every party, 
participant or agent regarding the above case. 

Taxpayer, Participant or Agent Contribution Disclosure Forms Received 

Neville Bothwell No 
IIa Bothwell No 
Floyd C Geis No 

The Board Members will not consider this matter without completed contribution disclosure forms. 
For your convenience, another set of Contribution Disclosure forms is enclosed. Please complete the forms 
and return them to this office within 10 days from the date ofthis letter. Forms may be faxed to 916-324­
3984 or emailedtoToya.Davis@boe.ca.gov. 

Should you have any questions regarding completing the enclosed forms, please contact me at 
(916) 327-1798 or e-mail meatToya.Davis@boe.ca.gov. 

ill reiy, 

"'(u ,....,.,df
. oya Davis 
COlliributioll Disdusun:: Allalyst 

Enclosures 
cc: Please See Page 2 

BOE-161O-2 (9-13) 36815795 

mailto:meatToya.Davis@boe.ca.gov
mailto:emailedtoToya.Davis@boe.ca.gov


ElO[ -1 ~OO-C REV. 12 ( 1-03) STATE OF CALIFORNIA 

CONTRIBUTION DISCLOSURE FOR AGENT BOARD OF EQUALIZATION 
(Attorney, Accountant, Consultant, Etc.) 

Government Code Section 15626(e) requires that a palty to, or a participant in, an adjudicatory proceeding pending before the Board 
shall disclose on the record of the proceeding any contribution or contributions made within the preceding 12 months by the party or 
participant, or his or her agent, to any Member of the Board. 

The Members of the State Board of Equalization are Betty T. Sen. George Runner, (Ret.), Michelle Steel, Jerome E. HOlton, and 
State Controller John Chiang. 

FLOYDCGEIS 

1. List the party and/or participant(s) you represent in this case. 

Al,db 
NAME OF PARnCIPANf(S) 

YES NO 

o 2. Have you made any contribution(s) to any State Board of Equalization Member in the past 12 months? If YES, 
please complete information about the contributlon(s) at the bottom of this form. 

[is] 3. Are you an employee or member of any com pany or similar entity? If YES, go to item 4; if NO skip to item 7. 
v' 

4. NAME 

ADDRESS (city, state, zip code) 

----...... __ .. _._- ........ __ . 

5. List all "doing business as" or other corporate names used during the previous 12 months: 

o 6. Has the entity made any contribution(s) to any State Board of Equalization Member in the past 12 months? If 
please complete information about tile contribution(s) at the bottom of ttl is form. 

7. This form must be signed by the authorized representative. 



80E-1-'100-/\ REV. 1;;> (1-03) S1 ATE OF CALlFOflNIA 

CONTRIBUTION DISCLOSURE FOR PARTY BOARD OF EOUALiZATIOf\1 
(Taxpayer or Appellant) 

Government Code Section 15626(e) requires that a patty to, or a palticipant in, an adjudicatory proceeding pending before the Board 
shall disclose on the record of the proceeding any contribution or contributions made within the preceding 12 months by the party or 
pa/ticipant, or his or her to any Member of the Board. 

The Members of the State Board of Equalization are Betty T. Sen. George Runner, (Ret.), Michelle Steel, Jerome E. Horton, and 
State Controller John Chiang. 

ILA BOTHWELL 
ADDRESS (oity, stale. ZiP code) 

1. List all "doing business as" or other corporate names used during tile previous 12 months: 

YES NO 

0 []J/ 2. Has the party made any contribution(s) to any State Board of Equalization Member in the past 12 months? If YES, 
please complete information about the cOlltribution(s) at the bottom of this form_ 

/ 
[}] Is the party a corporation? If go to item 4; if NO skip to item 7. 

0 4. Is the corporation a close corporation? If YES, go to item 5; if NO skip to item 7. 

5. "n/'\ncrRJUJCCI NAME 

o rn / 
ADDRESS (oily. stare. ZIP ood,,; 

6. Has the majority shareholder made any contribution(s) to any State Board of Equalization Member in the 12 
months? If YES, please complete information about the contribution(s) at the bottom of this form. 

7. This form must be signed by the majority shareholder (if any), party or an authorized representative based on 
specific information from the shareholder (if any) and party. 

SIGNATURE(S) 

NAME(S) AND TITLE 



ROE-l;lOO-1\ F'tV. 12 (1-03) SUITt OF CI\UF'ORNI,\ 

CONTRIBUTION DISCLOSURE FOR PARTY BOARD OF EQUALIZATION 
(Taxpayer or Appellant) 

Government Code Section 15626(e) requires that a palty to, or a participant in, an adjudicatory proceeding pending before the Board 
shall disclose on tile record of the proceeding any contribution or contributions made within the preceding 12 months by the palty 01 

participant, or his or her agent, to any Member of the Board. 

The Members of the State Board of Equalization are Betty T. Sen. Runner; (Ret.), Michelle Steel, Jerome E. Halton, and 
State Controller John Chiang. 

f\IEVILLE BOTHWELL 
ADDRESS (city. state, zip code) 

1. List all "doing business as" or other corporate names used 12 months: 

YES NO 

0 2. Has the party made any contribution(s) to any State Board of Equalization Member in the past 12 months? If 
complete information about the contribution(s) at the bottom of this form. 

0 [j]/ 3. Is the party a corporation? If YES, go to item 4; if 1\10 skip to item 7, 

0 4. Is tile corporation a close corporation? If YES, go to item 5; if NO skip to item 7. 

5. 

0 16 
ADDRESS (city, slate, ZiP cede; 

Has the majority shareholder made any contribution(s) to any State Board of Equalization Member in the 12 
months? If YES, please complete information about the contribution(s) at the bottom of this form. 

7. This form must be signed by the majority shareholder (if any), party or an authorized representative based on 
specific information from the majority shareholder (if any) and party. 

NAME CONTRIBUTED UNDER CONTRIBUTION DATE CONTRIBUTION AMOUNT NAME OF MEMBER 

~----.~~--~~-... -.................................. ........... --+~.- ~------~ 
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FTB Revised 2008 Response to NPA Protest Section Ten 



Mai C. Tran 
Tax Counsel III 
Board of Equalization, Appeals Division 
450 N Street, MIC: 85 
P.O. Box 942879 
Sacramento, CA 95814 
Tel: (916) 324-8244 
Fax: (916) 324-2618 

Attorney for the Appeals Division 

BOARD OF EQUALIZATION 

STATE OF CALIFORNIA 

n the Matter of the Appeal of: HEARING SUMMARY 

PERSONAL INCOME TAX APPEAL 

NEVILLE BOTHWELL AND Case No. 713600 

ILA BOTHWELL 

Proposed 
Year Assessment 
2008 $ 476 

Representing the Parties: 

For AppelJants: Floyd C. Geis, Certified Public Accountant 

For Franchise Tax Board: Maria Brosterhous, Tax Counsel 

QUESTION: Whether appellants have shown error in respondent's (Franchise Tax Board or 

FTB) proposed assessment on a traditional Individual Retirement Account (IRA) 

distribution. 

HEARING SUMMARY 

Appellants filed their 2008 California tax return, in which they reported a federal 

adjusted gross income (AGI) 01'$274,127 and a California AGI of $253,531. Appellants reported a 

Appeal of Neville Bothwell and Ila Bothwell NOT TO DE CITED AS PRECEDENT - Document prepared for 
Board review. It does not represent the Board's decision or opinion. 
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California taxable income of $246, 147. On their Schedule CA, appellants subtracted $9,688 as a 

California adjustment. J Appellants received a payment of $5, t 22 from Diversified Investment 

Advisors (DIA) as reported on a Form 1099-R. Appellants did not file a federal Form 8606 for 

nondeductible contributions. Appellants also received a payment of $5,072.88, as reflected on a 

Canadian Form NR4 Statement of Amounts Paid or Credited to Nonresidents of California by 

Service Canada Pension Plan. Based on federal information, respondent issued a Notice of Proposed 

Assessment (NPA) dated March 29,2012, which added $9,688 to appellant's taxable income of 

$246,147 for a revised taxable income of$255,835, which resulted in a proposed assessment of 

additional tax 0[$901, plus interest. CRespo Op. Br., pp. 1-2, Exhs. A, B, C, D & E/ 

Appellants protested the NP A by letter dated May 21, 2012. Appellants contended that 

the entire amount of the pension income was not subject to California tax because it was earned while 

appellants were residents of another state. Appellants asserted that California is prohibited from taxing 

a nonresident retired employee on his pension received and earned while he was a resident of a state 

other than California pursuant to federal Public Law (P.L.) 109-264. Based on additional information 

from appellants showing that $4,566 of this income was a distribution from a Canadian pension plan, 

respondent adjusted the assessment to remove the $4,566 from the Service Canada Pension Plan3 and 

tax only the $5,122 (i.e., $9,688 - $4,566) from DIA. Respondent issued a Notice of Action (NOA) 

dated December 28,2012, sustaining the remaining proposed assessment of additional tax of$476, plus 

interest. This timely appeal then followed. (Resp. Op. Br., p. 2, Exhs. F & G.) 

III 

II I 

I This is composed ofa $5,122.00 payment from Diversified Tnvestment Advisors and $4,566.00 (ofthe $5,072.88) payment 
from Service Canada Pension Plan. 

2 The first page of Exhibit E is respondent's NPA, dated March 29, 2012. However the second page of the exhibit, rather 
than being page two of the NPA, is the second page of the Notice of Action dated December 28,2012. The hand-written 
notations on tbe fir~~t page afthc 1'-lPJA

I.. ~hov/ the revisions that v:erc later lnade by the Notice of l\ction, ,;yhich revisions 
reduced the proposed tax to $476 as a result of allowing a deduction !l'om income of$4,566 for the Canada Pension Plan 
based on substantiation provided by the taxpayers. 

J Although the Canadian Form NR4 reflected receipt of$5,072.88, appellants only excluded $4,566 of this amount on their 
Schedule CA. 

Appeal of Neville Bothwel1 and Ila Bothwell NOT TO BE CITED AS PRECEDENT - Document prepared for 
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1 Contentions 

Appellants maintain their position as stated in their protest letter. Appellants contend 

that the taxpayers were residents of another state at the time the pension was earned. Appellants 

contend that the IRA distribution they received from DTA was rolled over from a pension 

appellant-husband earned at his former Canadian employer, Genstar. Appellants contend that the 

Genstar pension would not have been subject to California tax based on PL. 109-264. As such, 

appellants assert that any subsequent rollover and distribution ofthese same pension plan assets to a 

United States (U.S.) Manager-based IRA would be treated the same way and taxed upon the same 

basis. Appellants assert that they have detailed records and wi II present records establishing the 

creation and ultimate disposition of the Canadian Genstar pension plan and assets. (Appeal Letter, 

pp. 1-2.) 

In their reply brief, appellants dispute respondent's reference to appellants' lack of filing 

a Federal Form 8606 for non-deductible contributions. Appellants state that they reported all income 

from DIA of $5, 122 for both gross income and taxable income on their federal 2008 tax return. 

Appellants state that they made no c1aim for any adjustment for non-deductible contributions. (App. 

Reply Br., p. L) 

Appellants further dispute respondent's statement that the taxpayers established a 

traditional IRA after terminating a Canadian pension plan. Appellants contend that they did not 

establish the pension plan or the IRA, rather, the pension plan and IRA rollover administration was the 

work of Genstar and its successors in interest. Appellants contend that they did not make any IRA 

rollovers on their own. Appellants contend that they received the first pension plan payment from 

Genstar in 2004, that the norma] retirement age for the Genstar pension plan was 65-years-old, and that 

appellant-husband did not receive the pension benefit until he was at least 70-years-old. Appellants 

also contend that the IRA distribution resulted from appellant-husband's employment as a Canadian 

citizen while wurking fiJr a CUllauiall company. Appellants eontcilu that they presented a signed 

statement under penalty of perjury indicating that they never took an IRA deduction or funded a 

deductible or non-deductible JRA on any tax rehlrn from 1980 through 2012. Appellants assert that 

Appeal of Neville Bothwell and Jla Bothwell NOT TO BE CITED AS PRECEDENT - Document prepared for 
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they had no knowledge that they were plan beneficiaries until more than five years atter the nonnal 

retirement eligibility age. Appellants state that they submitted appelJant-husband's employment history 

demonstrating that he left Genstar in 1980. (App. Reply 8r., pp. 1-2.) 

Appellants further assert respondent accepted that appellants' income from the Service 

Canada Pension Plan is exempt from California taxation pursuant to P.L. 109-264. Appellants contend 

that the same reasoning should apply for the distribution from DIA. Appellants note that they did not 

make any claims they were nonresidents of Cali fomi a during the protest process. (App. Reply Br., 

pp.2-3.) 

Appellants submitted an employment and tax history signed under penalty of pcljury by 

appellant-husband in which he indicates that the pension and IRA distribution were based upon 

non-U.S. and non-California employment. He also indicates that appellants were originally Canadian 

and Australian citizens and that they established residency in the United States in 1979. Appellant-

husband indicates that he was a participant in the Canadian Genstar pension as a result of his 

employment in the Canadian company iI-om 1970 to 1980. Appellant-husband also states that, in 1980, 

he resigned from Genstar and became a self-employed real estate investor in California as of 1980. He 

states that he has been self-employed since 1980 and was not a participant in any pension plan 

established in the United States. Appellant-husband indicates that the Genstar pension was rolled over 

to DIA by Genstar and its successors. As such, appellant-husband asserts that the assets within the IRA 

are attributed to his Canadian employment at Genstar when he and his wife were residents of Canada. 

(App. Reply Br., p. 3, Atth.) 

In response to the Appeals Division's request for additional information, appellants 

reiterate that the pension income was earned in Canada while appellants were Canadian residents and, 

therefore, P.L. 109-264 precludes California tl'om taxing the pension income. Appellants assert the fact 

that they were Canadian residents at the time the pension was earned is unacknowledged by the 

Appeals Division. Appellants state that they possess records showing the administration of the Genstar 

pensiun plan was a Ca1ladian Employer nCllsion Plan and, \;vl!en Genstar terminated the pension plan, 

the assets were rolled over into an IRA with DIA. Appellants point out that appellant-husband and 

their tax representative submitted statements under penalty of perjury to establish the pension was 

AppealofNeville Bothwell and lla Bothwell NOT TO BE CITED AS PRECEDENT - Document prepared for 
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earned prior to appellants' residency in the United States and California. Appellants assert the fact that 

they did not establish pension plans or IRAs or make contributions to such retirement plans while they 

were California residents is also unacknowledged by the Appeals Division. Appellants did not address 

the Appeals Division's request for documentation of their basis in the proceeds from DIA. (App. Add!. 

Br., pp. 1-2.) 

Respondent's Contentions 

Respondent contends that, as appellants were California residents in the tax year at 

issue, aU income earned by appellants, regardless of source, is subject to California taxation pursuant to 

R&TC section 17041. As to appellants' argument that the IRA distribution is exempt from California 

taxation under P.L. 109-264, respondent contends that this federal limitation, and the related California 

law found in R&TC section 17952.5,4 only protects nonresident taxpayers who worked and earned their

pension or retirement income in one state and later became residents of a second state from being taxed 

by the nonresident state. Respondent argues that these provisions do not exempt taxpayers from being 

taxed on their pension income by the state of which they are residents at the time of their receipt of the 

income. Respondent contends that, as the taxpayers filed a California resident return for the 2008 tax 

year and have not disputed their California residency for this year, they are subject to tax on all income 

from aU sources and their income from a traditional IRA which may have originated from the 

contribution of income previously earned outside California is not exempt from California taxation. 

(Resp. Op. Br., pp. 2-3.) 

Respondent further contends that appellants have not demonstrated their basis in any 

portion of the IRA distribution. Respondent acknowledges that Internal Revenue Code (IRC) 

section 408( d) provides a general exemption from tax for IRA distributions to the extent that the 

taxpayer is recovering a basis in the IRA, such as the amount of nondeductible contributions to the IRA 

account. Respondent acknowledges that California conforms to the cunent federal treatment of IRA 

distributions with some exceptions fi)r IRAs with a pre-19R7 basis, citing R&TC section 17507. 

Respondent contends that Hppe1h.mts have not <isserted they have a basis in the IRA and notes that 

4 Respondent sometimes refers to this statute erroneously as R&TC section 17592.5. 
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appellants have not filed a Fornl 8606 as required to report and establish a basis in an IRA. As such, 

respondent contends that appellants have not met their burden of proof in demonstrating that the FTB 

improperly imposed tax on the distribution from their traditional IRA. (Resp. Op. Br., pp. 3-4.) 

The Appeals Division requested that respondent provide an explanation of respondent's 

determination the income received from the Canada Pension Plan is not taxable by California while 

respondent deteIDlined the income received from DIA is taxable by California. In response, responden

states that it erroneously subtracted the income appellants received from their Canada Pension Plan 

from the proposed assessment. Respondent asserts that, absent its action, the income from the Canada 

Pension Plan is properly taxable by California pursuant to R&TC section 17041. Respondent contends 

that, as appellants were California residents in 2008, all income, including income from a pension plan 

initiated in Canada, is taxable in California. Respondent states that, due to respondent's error, the only 

income remaining at issue is the income received from DIA. Respondent contends that appellants have

not demonstrated that this income is not taxable in California and they have not met their burden of 

proof in showing error in its assessment, which is based on a federal deteIDlination. (Resp. AddL Br., 

pp. 1-2.) 

Applicable Law 

The FTB's deteIDlination is presumed correct and appellants have the burden of proving

it to be wrong. (Todd v. McColgan (1949) 89 Cal.App.2d 509; Appeal of Michael E. Myers, 

2001-SBE-00I, May 31, 2001.) In the absence of uncontradicted, credible, competent, and relevant 

evidence showing an error in the FTB's determinations, respondent's deteIDlinations will be upheld. 

(Appeal of Oscar D. and Agatha E. Seltzer, 80-SBE-154, Nov. 18, 1980.) 

California residents are taxed upon tileir entire taxable income regardless of source. 

(Rev. & Tax. Code, § 17041.) IRC section 61, as incorporated into California law by R&TC 

section 17071, provides that gross income means an income from whatever source derived, including 

pensions. (IntRev. Code, § 61 (a)(11 ).) Distributions oftax-deferred contributions from retirement 

act.;uuiIls are generally includable in taxable income for the of distribution. (Rev. & Tax. Code, 

§ 17507; IntRev. Code, § 408(d).)For California purposes, this federal provision is modified by 

R&TC section 17507, subdivision (b), to provide that an individual has a basis for annuity computation

~QfNeyille Bothwell and Jla Bothwell NOT TO BE CITED AS PRECEDENT - Document prepared for 
Board review. It does not represent the Board's decision or opinion. 

-6- Rev, I: 10-10-2014 

t 

 

 

 

b



purposes in any contributions to an IRA not allowed as a deduction for California purposes pursuant to 

former R&TC section 17272, subdivisions (a),( e), or (g) (in effect prior to 1987). For certain 

contributions made prior to 1987, the excess contributions made over the lesser allowable California 

contributions becomes the basis which, when distributed, is not taxed. 5 

In the Appeal of Roy and Phyllis Watts, 97-SBE-011, decided by the Board on 

May 8, 1998,6 the Board considered whether the lump sum distribution from a pension plan, which was 

rolled over to an IRA, while the recipient was a non-resident of California, could be included in the 

recipient's California basis in the IRA when the recipient became a California resident. The FTB had a 

practice of allowing taxpayers to treat as basis the anIlUal contributions madc to an IRA (up to a 

maximum of $2,000 per year) and the earnings thereon, which were made while the taxpayers were 

residents of another state. The Board declined to extend this treatment by the FTB to the rollover of 

pension plans to [RAs by nonresidents. The Board instead reasoned that the distribution which the 

taxpayers received from their employer pension plan was taxable income, which the taxpayers deferred 

irom tax by rolling over the pension plan into an IRA, and they had escaped taxation by Illinois on the 

income when the taxpayers became California residents. 

Section 114(a) of Title 4, Chapter 4 of the United States Code provides that no state may 

impose an income tax on any retirement income of an individual who is not a resident or domiciliary of 

III 

III 

III 

5 In 1975, the maximum allowable contribution under federal law was $1,500, but the maximum allowable contribution 
under California law was zero. From 1976 to 1981, the maximum allowable contribution under federal and California law 
was $) ,500. From 1982 to 1986, the maximum allowable contribution under federal law was $2,000, but the maximum 
allowable contribution in Califomia was $1,500. The ditlerence between the maximum allowable contributions under 
federal law and under California law was treated as the taxpayer's California basis in the IRA. When the distributions were 
made, the distributions were not taxable to the extent of the taxpayer's California basis. {See former Rev. & Tax. Code, 
§ 17520 (repealed in 1983).) This treatment was extended to taxpayers who made contributions while they were 
nonresidents of California. (Forffil~r Rev. & Tax. Code, ~ 17530 (repealed in 19R1).) From 1971l to it~ repe::Jl in 19R1, 
former R&TC section 17530 provided that taxpayers may treat as basis the amount of "annual contributions" to an IRA (up 
to a maximum amount of$2,000 per year) and the earnings thereon, which were made while the taxpayer was a resident of 
another state. 

6 Board of Equalization cases are generally available for viewing on the Board's website 
(http://www.boe.ea.gov/legai/legalopcont.htm). 
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such state, as detennined under the laws of such state. P.L. 109-2647 amended section 114(b)(1)(I) of 

Title 4, Chapter 4 of the United States Code to clarify the treatment of self-employment for purposes of 

the limitation on State taxation of retirement income by expanding the definition of "retirement 

income" to include any plan, program, or arrangement in writing that provides retirement payments for 

prior service to a retired partner and that is in effect immediately before retirement. The related 

California statute, R&TC section 17952.5, provides that qualified retirement income received on or 

after January 1, 1996, for any part of the year during which a taxpayer was not a resident of California, 

is excluded from the taxable income ofthe nonresident or part-year resident. 

STAFF COMfyIENTS 

Appellants were residents of Canada prior to 1980 and, while they were in Canada, 

appellant-husband earned a Canadian pension from Genstar and a pension from Service Canada 

Pension Plan. Appellant-husband's funds in the Genstar pension were rolled over to DIA, a traditional 

IRA. In 2008, appellant-husband received a distribution from DIA, which is the income at issue in this 

appeal. Appellants acknowledge that they became California residents beginning in 1980 and that they 

were California residents during the 2008 tax year at issue. California residents are taxed on all income 

received from whatever source. (Rev. & Tax. Code, § 17041.) Distributions from an IRA made to 

California residents are generally taxable in the year the distribution is made. (Rev. & Tax. Code, 

§ 17507; Int. Rev. Code, § 408(d).) It appears to staffthat, as appellants were California residents in 

2008, the IRA distributions they received are taxable by California. It appears to staff the fact that 

appellant-husband earned the pension in Canada is irrelevant. It appears to staff that the relevant 

7 P.L. 109-264 provided the following: 
(a) TN GENERAL.--Section 114(b )(l)(I) of title 4, United States Code, is amended- (1) by inserting "(or any 
plan, program, or arrangement that is in writing, that provides for retirement payments in recognition of prior 
service to be made to a retired partner, and that is in effect immediately before retirement begins)" after 
"section 3121 (v)(2)(C) of such Code", (2) by inserting' 'which may include income described in subparagraphs 
(A) through (H)" after "(not less frequently than annually", (3) by adding at the end the following: "The fact that 
payments may be adjusted from time to time pursuant to such plan, program, or arrangement to limit total 
disbursenlcnts under fl predetern1ined forn-lula, or to provide cost of living or similar adjustments, ,;vill !lot *:ause the 
periodic payments provided under such plan, program, or arrangemellt to fail the 'substantially equal periodic 
payments' test.", and (4) by adding at the end the following: "(4) For purposes of this section, the term 'retired 
partner' is an individual who is described as a partner in section 7701 (a)(2) of the [nternal Revenue Code of J 986 
and who is retired under such individual's partnership agreement.". 
(b) APPLTCA TION.~-The amendments made by this section apply to amounts received after December 11, 1995. 

Appeal of Neville Bothwell and Ila Bothwell NOT TO BE CTTED AS PRECEDENT - Document prepared for 
Board review. It does not represent the Board's decision or opinion. 

- R - Rev. 1; 10-10-2014 

2 

3, 

4 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 



3

4

5

6

7

8

9

10

11

12

.• :, 13

i . 14

. ..• 15

16

17
f:: 

18

19

20

21

22

23

24

25

r, .
LU

27

28

inquiry is whether appellants were California residents in 2008 when the funds were distributed. 

2 AppeLLants' reliance on P.L. 109-264 to support their contention that the Genstar pension 

 would not have been subject to Califomia tax appears to be misplaced. This federal limitation only 

 protects nonresident taxpayers who worked and earned their pension or retirement income in one state 

 and later became residents of a second state from being taxed by the prior state. Here, as appellants 

 were California residents at the time of their receipt of the income, it appears that this provision does 

 not exempt appellants from being taxed by California on their pension income earned outside of 

 California. 

 Respondent acknowledges that the FTB erroneously determined that the income 

 received from Service Canada Pension Plan is not taxable by California. Respondent contends that the 

 income received from both the Service Canada Pension Plan and OIA is taxable by California. 

 Appellants assert that, because respondent determined that the income from the Service Canada 

 Pension Plan is exempt from Califomia taxation, the same reasoning should apply for the distribution 

 from DIA. The parties should be prepared to provide legal authority and analysis supporting their 

 arguments. 

 Generally, all income from an IRA is taxable when distributed. (Int.Rev. Code, 

 § 408( d).) However, for certain pre-1987 contributions to an IRA, taxpayers are allowed a basis in the 

 amount of the difference between the deductibLe contributions for federal purposes and the amount of 

 deductible contributions for California purposes. (Rev. & Tax. Code, § 17507, subd. (b).) It appears 

 that appellants' contributions were made prior to 1980, during appel1ant-husband's residency and 

 employment in Canada. Staff notes that appellants did not establish pension plans or IRAs or make 

 contributions to such retirement plans while they were California residents. In order to detennine the 

 extent to which, if any, appellants' 1RA distributions are excludable from their California taxable 

 income, appellants will need to demonstrate their basis in the IRA. Appellants have the burden of 

 presenting uncontradicted, credible, competent, and relevant evidence to show that they have a basis in 

... 
 the distributions. A taxpayer may demonstrate their basis in a retirement account if, tor example, thc 

 taxpayer made nondeductible contributions to the retirement account or the taxpayer was taxed on the 

 contribution made by his employer. Appellants will need to show whether they made nondeductible 
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contributions into the retirement account or whether they had to pay tax on the contributions made by 

appellant-husband's employer while he was employed by the Canadian company and a resident of 

Canada. It appears that, as appellant-husband did not make any further contributions to the retirement 

account once he became a California resident, he could not have made any nondeductible contributions 

in the retirement account after 1980. In addition, pursuant to the Board's decision in the Appeal of Roy 

and Phyllis Watts, supra, it appears to staff that the rollover of the assets in the Genstar pension to the 

IRA held by DIA may not be treated as an increase in appellants' California basis. 

lf either party has any additional evidence to present, they should provide their evidence 

to the Board Proceedings Division at least 14 days prior to the oral hearing pursuant to California Code 

of Regulations, title 18, section 5523.6. g 

III 

III 

III 

Bothwell revl mt 

8 Evidence exhibits should be sent to: Khaaliq Abd' Allah, Appeals Analyst, Board Proceedings Division, State Board of 
Equalization, P.O. Box 942879 MTC: 80, Sacramento, California, 94279-0080. 
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Date : 05.20.13 
Appeal Name : Appeal of Neville & Iia Bothwell 
Appeal Case ID No. :713600 
Page 3 of 5 

California resident return and have not disputed their California residency, they are subject 
to tax on all income from all sources and their income from a traditional IRA which may have 
originated from the contribution of income previously earned oustide California is not 
exempt from California taxation. 

Appellants have not demonstrated basis in any portion of the IRA distribution. 
It is well-established FTB determinations are presumptively correct and that the burden is on 
the taxpayer to prove otherwise.9 Similarly, when a taxpayer fails to provide ascertainable 
documentation in his or her favor. the evidence is presumptively considered unfavorable to 
his or her case.10 In the absence of un-contradicted, credible, competent and relevant 
evidence showing respondent's determinations are incorrect, they must be upheld.11 

In general, distributions from a traditional IRA are taxable in the year they are received.12 

Internal Revenue Code section 408, subsection (d), provides a general exemption from tax 
for IRA distributions to the extent the taxpayer is recovering a basis in the IRA, that is the 
amount of nondeductible contributions made to the IRA account. California conforms to the 
current federal treatment of IRA distributions with some exceptions for IRAs with a pre-1987 
basis.13 Here, appellants have indicated the income reported on the 1099-R was a 
distribution from an IRA. They have not asserted they have a basis in the IRA, nor did they 
file the Form 8606 as required to report and establish basis in an IRA. 

CONCLUSION 
Appellants have not met their burden of proof in demonstrating the FTB improperly imposed 
tax on a distribution from a traditional IRA. As California residents their entire income is 
taxable regardless of source. Further, they have not demonstrated a basis in the IRA 
distribution or any other reason why it is exempt from tax. 

I am providing the State Board of Equalization (SBE) a copy of this letter, which shall be 
considered FTB's openi ng brief. If you are in agreement with FTB's position, Signing the 
agreement page of this letter and returning it to me via FAA to the number indicated above 
or in the enclosed self-addressed envelope can quickly resolve this appeal. I will forward a 
copy to the SBE. and the SBE will dismiss this appeal. 

If you disagree with FTB's position, no response to this letter is necessary at this time. In the 
near future, you will receive a letter from the SBE providing you with instructions on how to 
pursue this appeal. 

9 Todd v. McColgan (1949) CaLApp.2d 509, 514; Appeal of Robert V. Erifane, 7 -1-S8E-050, 
Nov. 17, 1974. 
10 Appeal of Don A. Cookston, 83-SBE-048, Jan. 3, 1983. 
11 Appeal of Oscar D. and Agatha Seltzer, 80-SBE-154, Nov. 18, 1980. 
12 IRC §§ 72(a), 408(d)(1); Rev. & Tax. Code § 17057. 
13 Rev. & Tax. Code § 17507. 

FTB 2136 PASS (REV 07 -2011) Appeals (Correspondence ( Opening Brief 



Inspec1iol1 or Disclosure Limilalions 
Unaulhorized inspection or disclosure, printing, or publishing of any Federal return or return information, or 

Franchise Tax Board any information therefrom, may be punishahle by fine or imprisonment and In the case of Federal officers 

stars Data Sheet or employess, dismissal from oUice or employment. See secllon 7213 and 7213A of the Intemel Revenue 
Code, and lB U.S.C. secHon 1905. tn addillon, Code Section 7431 provides for civil damages for unauthorized 
inspection or dlsclosLlre of such information. Tapes shoutd.be degaussed aNer they have served their 
purpose. disposed of in accordance with Publication 1075 disposillon guidelines, or retumed to the IRS. 

02/28/2013 Department of the Treasury Internal Revenue Service NOllce 129A (ReY. 12-97/ Cat. ·No. 45547W 

TP Name BOTHWELL, NEVILLE Date: 02/28/2013 
TP ID: 
TP SSA: DLN: 09-20807902P Mult Dln: OO~OOOOOOOO 

TP DOB: 19.34-02 -27 00-00000000 
SP DOB: 1934-04-02 

Tax Year: 2008 
IRS Match: y 

Itemized DedDiff' o Revenue Code: 3486820 
ID Diff Wi th STD o 
AGI Difference o CA F/S: 2 IMF F/S: 2 
Net CA Adj Deduction 9,689 IRTF Taxable' Pensions 5,122 
Early WdDiff o IRTF Taxable IRA o 
Sch CA Additions '2,.558. IRTF Tax Qual Retire Plan o 
Std Deduction Diff o IRTF Cl/2/3 Mortg.agelnt o 
CA NonConformDiff o IRTF Sch E Mortgage Int o 

IRTF Fl/2 Mortgage Int o 
Net-Rant-Royalties o IRTF Cl/2/3 profit/Loss o 
Form.2555 N .IRTF F1/2 .ProUt/Loss O· 

CA Al t Min Tax o IRTF other GainS/LOSS o 
CA Gl Tax o IRTF Dividend Income 2,965 
CA Other Taxes o· IRTF Tax-Exempt Interest o 

IMFTaxable Interest 12,793 
IMF AGI 274,.127 IRTF Cap Gain/Loss 22,135 
computed Fed AGI .274,127 IRTF Other Income 4,566 
CalifAgi 253,531. IRTF Rent/Roy(Line 17) 213,080 
Total AGI 253,531 IRTF Rent/Royal PrQ.fits o 
IMF Taxable Income 250,773 IRTF Rent/Royal.Loss o 
Calif Taxable Income .246,247 IRTF Rents Received o 
IMF Wages o IRTF Royal Received, o 

IRTF St.ate .Tax R,ef\md 1; 881 IMF' Itemized Deduct 17,007 
IRTF Gross Unemployment o Fed Unlimited ID o 
IRTF Taxable.Social Sec. 11,584 CA Itemized .Deduct -7,384 
IRTF Total Social Sec, 13,629 CA Limited ID o 
IRTF Moving Expense o Other State Tax Credit (187). -58 

IRTF Tot MedExpense 10,102 CA 1099R' Taxable Tot 5,122 
7.5% Lim Medical o 1099 US INT o 
State & Local Tax 12,159 
Real Estate Tax 4,872 IRTF Return processing Code 
Total Taxes 17,254 IRTF Educator Expense . o 
Home Mortgagelnt o IRTF Business Expense o 
Pers Seller Int o IRTF Health Savings Acct Ded. o 
Deductible Points o IRTF Ira Deduction o 
Investment Int o IRTF Student Loan Interest o 
Total Interest o IRTF Jury.Duty Pay o 
contributions 895 IRTF Domestic Prod o 
Casualty/Theft/LosS o IRTF Self-Emp Health InsDed o 
Total Misc Exp o IRTF Self-Emp Retire Plan Ded o 
2% LTD Mise Exp o IRTF Penalty Early Withdraw o 
Other Misc o IRT.F Alimony Paid o 

IMF Sel.f-Employment Tax o 
RIN Codes 

2007 Return Y 
semi Reasons: 

IMF Notice Codes 000-000-000-000-000 
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TAXABLE YEAR SCHEDULE 
~ 

2008 California Adjustments- Residents CA (540) 

Name(s) as shown on return 

NEVILLE F. AND ILA BOTHWELL 
Part I Income Adjustment Schedule A See instructions Seotion A - Income 

7 Wages, salaries, tips, etc. See instructions before making an 
entry in column 8 or c ..... ,. .. ..... .... ............. ....... 1 

8 Taxable interest income •........... ' .. .. . ..... . .. ... . . .. . . . . B 

9 ' Ordinary dividends. See instructions (b) 2 ( 965... 9a 

10 Taxable refunds, credits, offsets of state and local income taxes..... ........ 10 ====j~~tjt::::L]J.[ji:f~[I~~~~~ 
11 Alimony received ..................... , .. , , ~ .. . . . .. .. . .. . . .. 11 
12 Business income or (loss) ............................. ' ........ : . .12 
13 Capital gain or (loss). See instructions .............. , .. ...... 13 
14 Other gr;lins or (losses). '" ...................... '. , .. . ..... .14 
'15 Total IRA distributions. See instructions .... (a) 15 
16 Total pensions and annuities. See instrucuons (a) 16 

17 Rental real estate, royalties, partnerships, S corporations, trusts, ele ..• S.T.1 17 _,.--_.....:::.c=.L..::..;::;..:~:--______ .....;-. ____ ::::..t....:=.:~:... 

18 Farm income or (loss), " ................... :': ........ , ..... : 18 

.19 Unemployment compensation. Enter the same amount in 
column A and column 8. , ... .' .............................. , 19 

20 Social security benefits. '" ........ (Ii) 13, 629. , 20 
21 Other income; 

, , a California lottery winnings eNOL from FTB 3805D; 3805Z, . 
b Disaster loss carryover from frS 3805V 3806, 3807, or 3809 21 
c Federal NOL (Foom 1040, line 21) ather (describe): ' 

d NOL carryover from FTB 3805V , CANADIAN GENSTA 
CANADIANPENSIO ______ ~9~'L6~8~8~.lf ____________ __ 

22 Total. Combine line 7 through line 21 in column A. Add line 7 
through line 211 in column B and column C. Go to Section 8. .. 22 274,127./ 23,154.! 2,558.\ : 

Section B - to Income 

23 Educator expenses. . .. .. .. . .. . .. . .. .. .. .. .. .. .. .. .. . . . 23 
I 24 Certain business expenses of reservists, performing artists, I 

and fee-basis government officials ........... : . . .. . .. .. . .. .. .24 
,25 Health savings account deduction .......................... ,. 25 
.26 Moying expenses ................................... , ....... ,26 
27 One-halfof self-employment tax ....... " ................... , 27 
.28 Self-employed SEP, SIMPLE, arid.qualified plans ... , .; ' ... ,.. 28 
29 Self-employed health insurance deduction .... , ....•......... , 29 
30 Penalty on early withdrawal of savings ........ , ... :.. . .. . .... 30 

31 a Alimony paid. 

b Recipient's: 
SSN ... , .. , .... __________ -'-.....:.. _____ -'-

32 IRA deduction ..................... , ....... , .... , ......... ,. 32 
Last name.. ... 33 Student loan interest deduction ......... , ........... ' .. , .... , 31l'l========_===_====~;~~;;;~:~~~~~~~ 33 

34 Tuition and fees deduction .............................. ' .. , 34 
35 Domestic production activities deduction, ....... :. . . . . . . . . . .. 35 

I EXHIBIT B 
36 Add line 23 through line 31a and line 32 through line 35 in columns A, B, and C. I 

I PAGE 1 OF 1 See i nstrs ................................................... , 36 

37 Total. Subtract line 36 from line 22 in coJurnns A, 8, and C. 
See instructions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . .. 37 274 127. 
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I !<f / Lf C;(;Zg(l';Z 
. STATE OF CALIFORNIA 

FRANCH!SE TAX BOARD 
PO BOX 942!l67 l~ L--f'-,,\ 
SACRAMENTO CA 94267-0041 

800.852.2753 
NOTICE OF PROPOSED ASSESSMENT 

UNDOCKETED 

,,-., 
PR E T 

MAY 2 R ZU'I, 
Notice Date: 03/29/12 
Taxable year: Z008 

HE V I LLE FB a 't HWE L bl... __ P_R_O_T_E_S_T_D_E_S_K_-I Account No.: 
NPA No.: o 834960 
Rev, Cd.: 34868Z0STROOOOOO 
D.L.N.: 0920.807902 
Proposed: --"i-·;·O-1'6 : '17 . 
Protest by: OS/28/12 
Spouse/RDP" 
Account No.: 

We .pIopose to assess addi tiona~ taR on. your. account :for the taxab~e year 
5 hown above. 

CATaxable Income·as Repoxted or Revised .. $ 246,147.00 
Sohedule C1 Adjustment 9,688.00 

Rev~sed TaKab~e Income 25.5,835.00 
Fi~ing Status - Married/RDP Filing Jointly 
Tax - Table 19, f84 . 00 
EKemptions: Personal 198..00 

Senior 198.00 396.00 
Credits: Other state Tax 

1. \ Total Tax <'?!30~ 8, 7~: :'~~ 
. L~SB Original ~r Revised 'total T~R 17,829.00 
Additional TaR· ~ '-l1lP. Q 01 , e-e-
Interest to 03/29/12 115~17 

Total Additional TaR and Interest $ 1,01&.17 

We have made an adjustment to your Cali:fornia taKable income.:for·the 
reasons stated below. 1s a result, we have recomputed your tax liabil~ty 
basad on this revised taxable income. 

You did not provide sUbstantiation :for the income adjustments claimed on 
you~ Schedule cn (540), Cali:foxnia Adjustments - Residents. 

I:f you protest this notice, please provide us with a completed Schedule 
CA (540) or document~tion that vexi:fies the. inoome adjustments claimed 
on your California tax return are allowahle. 

EXHIBIT E 
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r~anchise Tax Board Page 2 MAR 2008 05834960 12/28/12 

NEVILLE F BOTHWELL 12'10308893 

ILA BOTHWELL 1113494037 

We received your letter of protest dated OS/21/2012, 

l-fter oonsidering the information available to us, ~nclud~ng the 
information disDussed per the telephone conversation on 12/12/2012 
with your authorized tax representative, Tloy~ Geis, we revised our 
Hotic~ of Proposed Assessment ~or the following reasons: . 

We disallowed the subtraotion from· income' o:f '$5,12.2 ',00" :fox pensi."on or 
annuity inoome received from D~~ersi-f~ed Investment Advisors. 

Pension and annuity ~ncome ~s taxed the sama -for both federal and state 
purposes. unless your pension or annuity inoome is :for rai~road retirement 
benefits reported to you on Form RRB-1099R, 

Pens~ons based on.servioes not performed in California are taxable to 
California if you are a Califo.rnial:esidenta:i:: the ·time you receive your' 
pension Rayments. 

HoweveI, we have allowed the deduction £rom:income ofSQ,5&6,OO :for Cana~a 
Pension Plan based onthe.s~bstantiation provided, 

Youx:· Iev.ised additional tax has been reduced f:rom $901.00 to $.476.0 o plus 

interest. 


If you ax:e unaD.le· to pay the above' amount in :full, you .may call' us at 

800.&89.4776 to make a paymen~ arrangement. 


We a-:r:e mailing ,a duplicate of thisnot.ice to Floyd Geis, your a\.l~horized 


taK .represent.ative, 


if you agree lAIith our: decision, . please see t.he Agree section in the';' 

enclosed Personal Income .Tax Kotice' a.fAotion Informati.on (FTB7.277) . 


..	If you disagree wi·th this decision, please see the Appea~ seotion .in 
the enclosed (1TB 7277) . Your appeal must bemailedto·the.St.ate 
Boa-:r:d of Equalizat.ion .hy the appeal date indicated above, .I.f you· 
do not. mail your written appeal by t.his .date, t.he. asses slUent will 
become final and we will bill you for the amount due., including 
penalties and inte-r:est. Filing an appeal will not stop the accIual 
of interest. 

for current ~nterest and penalty rates, please see side 2 o:fth.is not~ce. 

EXH.IBIT E 
PAGE 1 OF 2 

http:o:fth.is
http:Informati.on


FLOYD C. GElS, C.P.A. 
CERTIFIED PUBLIC ACCOUNTANT 

Date: . May 21,2012 :Jl(argorelli!Jr.ig£1, G 'J'JI 
UNOOCKETED 

7/24144 - 1/2!J/04 PROTEST -

To: Franchise Tax Board 
P.O. Box 942867 
Sacramento, CA 94267-0041 

PROTEST DESK 

From: Neville F. and Ila Bothwell #NPA 05834960 
D.L.N: 0920807902 AlC 1210308893 

Subject: 2008 Income Tax Inquiry See Forms Attached· 

Under copy of enclosed, Signed Power of Attorney, Fonn 3520, I am authorized to ansvver your 
query on behalf of the taxpayer. 

I prepared the 2008 individual return Fonn 540 for the taxpayers, Neville F. and lla Bothwell. 

Query 1: Exemption of Canadian Pension received in 2008 
.. . 

$9,688 

The taxpayers were residents of another state at the time -the pension in question was. earned. . 
This was not a California Pension orPensionPlan. FederalP.L. 109-264 (H.R. 4019) provides a 
prohibition against taxing a non-resident retired employee on his pension received and earned . 
while he was.a resident of other than California .. 

Your adjustment is disputed in the entirety and your reported figures and related adjustments are 
not accepted. 

Under penalties of peIjury,. I declare that the above-mentioned information is true and correct. 
Should you have any questions or need further work papers/tax forms, please contact our office. 
(858) 442-2412 (11:00- 19:30) 

SinJlely, r Q .. 
F10Y~is. ftkt3; '(;::r-' ~.P.A. Cf2XJ 

. 
Enclosures ... . 

EXHIBIT F 

PAGE 1 OF 1 



STATE OF CAUFORNIf\ 
FRANCHISE TAX BOARD 
PO BOX 942867 
SACRAMENTO CA 94267-0041 

800.852.5711 

NOTICE OF ACTION 

1 Notice Date: 1 2/28/ 1 2 
Taxable year: 2008 

NEVIL!.E FBOTHWEJ.J. Account No.: 

BOXHWE~ NPA No.: 
Rev. Cd.: 3486820JIP 12'1 i 01 ' 
NPADated: 03/29/12 
Proposed: 55,0 . 411 
Appeal By: 0.1/.28,1,13, 
Spouse/RDP" 
Account No.:' __ 

FLOYD GElS' •• 
This revision is our zesponsetoyour .proteSt ofoul: Notioe o-:EProposed 

'. Assessment (NPA) .re£erxed to above. 

CA ~axable Inoome ~s Xeported or Xevised 2 4 6 ~ 1117 . 0 0 
Pensions or Annu~ties 5,'122.00 

Xevised Taxab2e Inoome 251,269.00 
'Filing status - Married/RDP Filing Jointly 
Tax - Table 18,759.00 
Exemptions I Personal 198.00 

Senior 198.00 396.00 
Credits: Other state Tax 58.00. 
Tota2 Tax 18,305.00 
Less Driginal or Xevised Total Tax 17,829.00 
AdditionaJ.Tax 476.00 
Interest to 12/28/12 74.44 
Total, Additional Tax .nd Interest $ 550.44 

Continued on Page 2 

EXHIBIT G 

PAGE 1 OF 1 

'RDP refers to a registered domesllc partner and is only applicable \0 tax years 2007 and later. 



1 Mai C. Tran 
Tax Counsel III 
Board of Equalization, Appeals Division 
450 N Street, MIC: 85 
P.O. Box 942879 
Sacramento, CA 95814 
Tel: (916) 324-8244 
Fax: (916) 324-2618 

Attorney for the Appeals Division 

BOARD OF EQUALIZATION 

STATE OF CALIFORNIA 

In the Matter of the Appeal of: HEARING SUMMARY 

PERSONAL INCOME TAX APPEAL 

NEVILLE BOTHWELL AND Case No. 713600 

ILA BOTHWELL 

Proposed 
Year Assessment 
2008 $ 476 

Representing the Parties: 

For Appellants: Floyd C. Geis, Certified Public Accountant 

For Franchise Tax Board: Maria Brosterhous, Tax Counsel 

QUESTION: Whether appellants have shown error in respondent's proposed assessment on a 

traditional Individual Retirement Account (IRA) distribution. 

HEARING SUMMARY 

Background 

Appellants filed their 200R f:alifomia tax return, in which they reported a federal 

adjusted gross income (AGI) of$274,127 and a California AGI of$253,531. Appellants reported a 

California taxable income of $246, 147. On their Schedule CA, appellants subtracted $9,688 as a 
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1 California adjustment. 1 Appellants received a payment of $5,122 from Diversified Investment 

 Advisors (DIA) as reported on a Form 1099-R. Appellants did not file a federal Form 8606 for 

 nondeductible contributions. Appellants also received a payment of$5,072.88, as reflected on a 

 Canadian Form NR4 Statement of Amounts Paid or Credited to Nonresidents of California by 

 Service Canada Pension Plan. Based on federal information, respondent issued a Notice of Proposed 

 Assessment (NPA) dated March 29, 2012, which added $9,688 to appellant's taxable income of 

 $246,147 for a revised taxable income of $255,835, which resulted in a proposed assessment of 

 additional tax of$901, plus interest. The NPA stated that pensions based on services not performed in 

 California are taxable to California if the taxpayers are California residents at the time they receive the 

 pension payments. The NPA further stated that respondent allowed a deduction from income of $4,566 

 for the Canada Pension Plan based on the substantiation provided by the taxpayers and reduced the 

 proposed assessment of additional tax from $901 to $476, plus interest. (Resp. Op. Br., pp. 1-2, 

 Exhs. A, B, C, D & E.) 

 Appellants protested the NPA by letter dated May 21, 2012. Appellants contended that 

 the entire amount of the pension income was not subject to California tax because it was earned while 

 appellants were residents of another state. Appellants asserted that California is prohibited from taxing 

 a nonresident retired employee on his pension received and earned while he was a resident of a state 

 other than California pursuant to federal Public Law (P.L.) 109-264. Based on additional information 

 from appellants showing that $4,566 of this income was a distribution from a Canadian pension plan, 

 respondent adjusted the assessment to remove the $4,566 from the Service Canada Pension Plan2 and 

tax only the $5,122 (i.e., $9,688 $4,566) from DIA. Respondent issued a Notice of Action O\IOA) 

 dated December 28, 2012, sustaining the remaining proposed assessment of additional tax of $476, plus 

interest. This timely appeal then followed. (Resp. Op. Br., p. 2, Exhs. F & G.) 

 11/ 

  
1 This is composed ofa $5,122.00 payment from Diversified Investment Advisors and $4,566.00 (of the $5,072.88) payment 

 from Service Canada Pension Plan. 

2 Although the Canadian Form NR4 reflected receipt 01'$5,072.88, appellants only excluded $4,566 of this amount on their 
Schedule CA. 
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1 Contentions 

Appellants' Contentions 

Appellants maintain their position as stated in their protest letter. Appellants contend 

that the taxpayers were residents of another state at the time the pension was earned. Appellants 

contend that the IRA distribution they received from DIA was rolled over from a pension 

appellant-husband earned at his former Canadian employer, Genstar. Appellants contend that the 

Genstar pension would not have been subject to California tax based on P.L. 109-264. As such, 

appellants assert that any subsequent rollover and distribution of these same pension plan assets to a 

United States (U.S.) Manager-based IRA would be treated the saIne way and taxed upon the sa..rne 

basis. Appellants assert that they have detailed records and will present records establishing the 

creation and ultimate disposition of the Canadian Genstar pension plan and assets. (Appeal Letter, 

pp. 1-2.) 

In their reply brief, appellants dispute respondent's reference to appellants' lack of filing 

a Federal Form 8606 for non-deductible contributions. Appellants state that they reported all income 

from DIA of$5,122 for both gross income and taxable income on their federal 2008 tax return. 

Appellants state that they made no claim for any adjustment for non-deductible contributions. (App. 

Reply Br., p. 1.) 

Appellants further dispute respondent's statement that the taxpayers established a 

traditional IRA after terminating a Canadian pension plan. Appellants contend that they did not 

establish the pension plan or the IRA, rather, the pension plan and IRA roll over administration was the 

work of Genstar and its successors in interest. Appellants contend that they did not make any IRA 

rollovers on their own. Appellants contend that they received the first pension plan payment from 

Genstar in 2004, that the normal retirement age for the Genstar pension plan was 65-years-old, and that 

appellant-husband did not receive the pension benefit until he was at least 70-years-old. Appellants 

also contend that the IRA distribution resulted from appellant-husband's employment as a Canadian 

citizen while wor]cing fOj a ClliJudiwl compa..~)'. /\ppellants contend that the)! presented a signed 

statement under penalty of perjury indicating that they never took an IRA deduction or funded a 

deductible or non-deductible IRA on any tax return from 1980 through 2012. Appellants assert that 
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1 they had no knowledge that they were plan beneficiaries until more than five years after the normal 

 retirement eligibility age. Appellants state that they submitted appellant-husband's employment history 

 demonstrating that he left Genstar in 1980. (App. Reply Br., pp. 1-2.) 

 Appellants further assert that respondent accepted that appellants' income from the 

 Service Canada Pension Plan is exempt from California taxation pursuant to P.L. 109-264. Appellants 

 contend that the same reasoning should apply for the distribution from DIA. Appellants note that they 

 did not make any claims that they were nonresidents of California during the protest process. (App. 

 Reply Br., pp. 2-3.) 

 Appellants submitted an employment and tax history signed under penalty of perjury by 

 appellant-husband in which he indicates that the pension and IRA distribution were based upon 

 non-U.S. and non-California employment. He also indicates that appellants were originally Ca..l1adian 

 and Australian citizens and that they established residency in the United States in 1979. Appellant-

 husband indicates that he was a participant in the Canadian Genstar pension as a result of his 

 employment in the Canadian company from 1970 to 1980. Appellant-husband also states that, in 1980, 

 he resigned from Genstar and became a self-employed real estate investor in California as of 1980. He 

 states that he has been self-employed since 1980 and was not a participant in any pension plan 

 established in the United States. Appellant-husband indicates that the Genstar pension was rolled over 

 to DIA by Genstar and its successors. As such, appellant-husband asserts that the assets within the IRA 

 are attributed to his Canadian employment at Genstar when he and his wife were residents of Canada. 

 (App. Reply Br., p. 3, Atth.) 

In response to the Appeals Division's request for additional information, appellants 

 reiterate that the pension income was earned in Canada while appellants were Canadian residents and, 

 therefore, P.L. 109-264 precludes California from taxing the pension income. Appellants assert that the 

 fact that they were Canadian residents at the time the pension was earned is unacknowledged by the 

 Appeals Division. Appellants state that they possess records showing that the administration of the 

 Gcnstar pension pI all vIas a Canadian Employer Pension Plan and, ,x!hen Genstar terminated the 

 pension plan, the assets were rolled over into an IRA with DIA. Appellants point out that appellant-

 husband and their tax representative submitted statements under penalty of perjury to establish that the 
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1 pension was earned prior to appellants' residency in the United States and California. Appellants assert 

that the fact that they did not establish pension plans or IRAs or make contributions to such retirement 

plans while they were California residents is also unacknowledged by the Appeals Division. 

Appellants did not address the Appeals Division's request for documentation of their basis in the 

proceeds from DIA. (App. AddL Br., pp. 1-2.) 

Respondent's Contentions 

Respondent contends that, as appellants were California residents in the tax year at 

issue, all income earned by appellants, regardless of source, is subject to California taxation pursuant to 

R&TC section 17041. As to appella."1ts' argument that the IRA distribution is exempt from California 

taxation under P.L. 109-264, respondent contends that this federal limitation, and the related California 

law found' in R&TC section 17952.5,3 only protects nonresident taxpayers who worked and earned their 

pension or retirement income in one state and later became residents of a second state from being taxed 

by the nonresident state. Respondent argues that these provisions do not exempt taxpayers from being 

taxed on their pension income by the state of which they are residents at the time of their receipt of the 

income. Respondent contends that, as the taxpayers filed a California resident return for the 2008 tax 

year and have not disputed their California residency for this year, they are subject to tax on all income 

from all sources and their income from a traditional IRA which may have originated from the 

contribution of income previously earned outside California is not exempt from California taxation. 

(Resp. Op. Br., pp. 2-3.) 

Respondent further contends that appellants have not demonstrated their basis in any 

portion of the IRA distribution. Respondent acknowledges that Internal Revenue Code (IRC) 

section 408( d) provides a general exemption from tax for IRA distributions to the extent that the 

taxpayer is recovering a basis in the IRA, such as the amount of nondeductible contributions to the IRA 

account. Respondent acknowledges that California conforms to the current federal treatment of IRA 

distributions with some exceptions for IRAs with a pre-1987 basis, citing R&TC section 17507. 

3 Respondent sometimes refers to this statute erroneously as R&TC section 17592.5. 
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1 appellants have not filed a Form 8606 as required to report and establish a basis in an IRA. As such, 

respondent contends that appellants have not met their burden of proof in demonstrating that the FTB 

improperly imposed tax on the distribution from their traditional IRA. (Resp. Op. Br., pp. 3-4.) 

The Appeals Division requested that respondent provide an explanation of respondent's 

determination that the income received from the Canada Pension Plan is not taxable by California while 

respondent determined that the income received from DIA is taxable by California. In response, 

respondent states that it erroneously subtracted the income appellants received from their Canada 

Pension Plan from the proposed assessment. Respondent asserts that, absent its action, the income 

from the Canada Pension Plan is properly taxable by California pursuant to R&TC section 17041. 

Respondent contends that, as appellants were California residents in 2008, all income, including 

income from a pension plan initiated in Canada, is taxable in California. Respondent states that, due to 

respondent's error, the only income remaining at issue is the income received from DIA. Respondent 

contends that appellants have not demonstrated that this income is not taxable in California and they 

have not met their burden of proof in showing error in its assessment, which is based on a federal 

determination. (Resp. Add1. Br., pp. 1-2.) 

Applicable Law 

The FTB's determination is presumed correct and appellants have the burden ofproving 

it to be wrong. (Todd v. McColgan (1949) 89 Ca1.App.2d 509; Appeal of Michael E. Myers, 

2001-SBE-001, May 31,2001.) In the absence of uncontradicted, credible, competent, and relevant 

evidence showing an error in the FTB' s determinations, respondent's determinations will be upheld. 

(Appeal of Oscar D. and Agatha Seltzer, 80-SBE-1S4, Nov. 18, 1980.) 

California residents are taxed upon their entire taxable income regardless of source. 

(Rev. & Tax. Code, § 17041.) IRC section 61, as incorporated into California law by R&TC 

section 17071, provides that gross income means all income from whatever source derived, including 

pensions. (Int.Rev. Code, § 61(a)(11).) Distributions of tax-deferred contributions from retirement 

accounts are generally' includable in taxable income for the }'ear 

§ 17507; Int.Rev. Code, § 408( d).) For California purposes, this federal provision is modified by 

R&TC section 17507, subdivision (b), to provide that an individual has a basis for annuity computation 
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1 purposes in any contributions to an IRA not allowed as a deduction for Califomia purposes pursuant to 

former R&TC section 17272, subdivisions (a),(e), or (g) (in effect prior to 1987). For certain 

contributions made prior to 1987, the excess contributions made over the lesser allowable Califomia 

contributions becomes the basis which, when distributed, is not taxed.4 

In the Appeal of Roy and Phyllis Watts, 97-SBE-Oll, decided by the Board on 

May 8, 1998, the Board considered whether the lump sum distribution from a pension plan, which was 

rolled over to an IRA, while the recipient was a non-resident of California, could be included in the 

recipient's California basis in the IRA when the recipient became a California resident. The FTB had a 

practice of allowing taxpayers to treat as basis the an.'1ual contributions made to an IRA (up to a 

maximum of $2,000 per year) and the earnings thereon, which were made while the taxpayers were 

residents of another state. The Board declined to extend this treatment by the FTB to the rollover of 

pension plans to IRAs by nonresidents. The Board instead reasoned that the distribution which the 

taxpayers received from their employer pension plan was taxable income, which the taxpayers deferred 

from tax by rolling over the pension plan into an IRA, and they had escaped taxation by Illinois on the 

income when the taxpayers became California residents. 

Section 114(a) of Title 4, Chapter 4 ofthe United States Code provides that no state may 

impose an income tax on any retirement income of an individual who is not a resident or domiciliary of 

III 

III 

III 

III 

4 In 1975, the maximum allowable contribution under federal law was $1,500, but the maximum allowable contribution 
under California law was zero. From 1976 to 1981, the maximum allowable contribution uuder federal and California law 
was $1,500. From 1982 to 1986, the maximum allowable contribution under federal law was $2,000, but the maximum 
allowable contribution in California was $1,500. The difference between the maximum allowable contributions under 
federal law and under California law was treated as the taxpayer's California basis in the IRA. When the distributions were 
made, the distributions were not taxable to the extent of the taxpayer's California basis. (See former Rev. & Tax. Code, 
§ 17520 (repealed in 1983).) This treatment was extended to taxpayers who made contributions while they were 
nonresidents of California. (Former Rev. & Tax. Code, § 17530 (repealed in 1983).) From 1976 to its repeal in 1983, 
former R&TC section 17530 provided that taxpayers may treat as basis the amount of "annual contributions" to an IRA (up 
to a maximum amount of $2,000 per year) and the earnings thereon, which were made while the taxpayer was a resident of 
another state. 
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1 such state, as determined under the laws of such state. P.L. 109-2645 amended section 114(b)(1 )(1) of 

2 Title 4, Chapter 4 of the United States Code to clarifY the treatment of self-employment for purposes of 

3 the limitation on State taxation of retirement income by expanding the definition of "retirement 

4 income" to include any plan, program, or arrangement in writing that provides retirement payments for 

5 prior service to a retired partner and that is in effect immediately before retirement. The related 

6 California statute, R&TC section 17952.5, provides that qualified retirement income received on or 

7 after January 1, 1996, for any part of the year during which a taxpayer was not a resident of California, 

8 is excluded from the taxable income of the nomesident or part-year resident. 

9 STAFF COMMENTS 

0 Appellants were residents of Canada prior to 1980 and, while they were in Canada, 

1 appellant-husband earned a Canadian pension from Genstar and a pension from Service Canada 

2 Pension Plan. Appellant-husband's funds in the Genstar pension were rolled over to DIA, a traditional 

IRA. In 2008, appellant-husband received a distribution from DIA, which is the income at issue in this 

4 appeal. Appellants acknowledge that they became California residents beginning in 1980 and that they 

were California residents during the 2008 tax year at issue. California residents are taxed on all income 

6 received from whatever source. (Rev. & Tax. Code, § 17041.) Distributions from an IRA made to 

7 California residents are generally taxable in the year the distribution is made. (Rev. & Tax. Code, 

8 § 17507; Int. Rev. Code, § 408(d).) It appears to staffthat, as appellants were California residents in 

9 2008, the IRA distributions they received are taxable by California. It appears to staff the fact that 

0 

1 

2 
5 P.L 109-264 provided the following: 

3 (a) IN GENERAL-Section 1 14(b)(I)(I) of title 4, United States Code, is amended- (1) by inserting "(or any 
plan, program, or arrangement that is in writing, that provides for retirement payments in recognition of prior 

4 service to be made to a retired partner, and that is in effect immediately before retirement begins)" after 
"section 3121 (v)(2)(C) of such Code", (2) by inserting "which may include income described in subparagraphs 

5 (A) through (H)" after' '(not less frequently than annually", (3) by adding at the end the following: "The fact that 
payments may be adjusted from time to time pursuant to such plan, program, or arrangement to limit total 
disbursements under a predetermined formula, or to provide cost of living or similar adjustments, will not cause the 
periodic payments provided under such plan, program, or arrangement to fail the 'substantially equal periodic 

7 payments' test.", and (4) by adding at the end the following: "(4) For purposes ofthis section, the term 'retired 
partner' is an individual who is described as a partner in section 7701(a)(2) of the Internal Revenue Code of 1986 

8 and who is retired under such individual's partnership agreement.". 
(b) APPLICATION.-The amendments made by this section apply to amounts received after December 31, 1995. 
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1 appellant-husband earned the pension in Canada is irrelevant. It appears to staff that the relevant 

2 inquiry is whether appel1ants were California residents in 2008 when the funds were distributed. 

3 Appellants' reliance on P.L. 109-264 to support their contention that the Genstar pensio

4 would not have been subject to California tax appears to be misplaced. This federal limitation only 

5 protects nonresident taxpayers who worked and earned their pension or retirement income in one state 

6 and later became residents of a second state from being taxed by the prior state. Here, as appellants 

7 were California residents at the time of their receipt of the income, it appears that this provision does 

8 not exempt appellants from being taxed by California on their pension income earned outside of 

9 California. 

0 Respondent acknowledges that the FTB erroneously determined that the income 

1 received from Service Canada Pension Plan is not taxable by California. Respondent contends that the

2 income received from both the Service Canada Pension Plan and DIA is taxable by California. 

3 Appellants assert that, because respondent determined that the income from the Service Canada 

Pension Plan is exempt from California taxation, the same reasoning should apply for the distribution 

5 from DIA. The parties should be prepared to provide legal authority and analysis supporting their 

6 arguments. 

7 Generally, all income from an IRA is taxable when distributed. (Int.Rev. Code, 

§ 408(d).) However, for certain pre-1987 contributions to an IRA, taxpayers are allowed a basis in the 

9 amount of the difference between the deductible contributions for federal purposes and the amount of 

0 deductible contributions for California purposes. (Rev. & Tax. Code, § 17507, subd. (b).) It appears 

1 that appellants' contributions were made prior to 1980, during appellant-husband's residency and 

2 employment in Canada. Staff notes that appellants did not establish pension plans or IRAs or make 

3 contributions to such retirement plans while they were California residents. In order to determine the 

4 extent to which, if any, appellants' IRA distributions are excludable from their California taxable 

5 income, appellants will need to demonstrate their basis in the IRA. Appellants have the burden of 

7 the distributions. A taxpayer may demonstrate their basis in a retirement account if, for example, the 

8 taxpayer made nondeductible contributions to the retirement account or the taxpayer was taxed on the 
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1 contribution made by his employer. Appellants will need to show whether they made nondeductible 

 contributions into the retirement account or whether they had to pay tax on the contributions made by 

3 appellant-husband's employer while he was employed by the Canadian company and a resident of 

 Canada. It appears that, as appellant-husband did not make any further contributions to the retirement 

5 account once he became a California resident, he could not have made any nondeductible contributions 

 in the retirement account after 1980. In addition, pursuant to the Board's decision in the Appeal of Roy 

 and Phyllis Watts, supra, it appears to staff that the rollover of the assets in the Genstar pension to the 

8 IRA held by DIA may not be treated as an increase in appellants' California basis. 

9 If either party has any additional evidence to present, they should provide their evidence 

0 to the Board Proceedings Division at least 14 days prior to the oral hearing pursuant to California Code 

 of Regulations, title 18, section 5523.6.6 

 III 

 III 

III 

 Bothwell mt 

 

 

 

 

 

 

 

 

 

 

 

 
6 Evidence exhibits should be sent to: Khaaliq Abd' Allah, Appeals Analyst, Board Proceedings Division, State Board of 
Equalization, P.O. Box 942879 MIC: 80, Sacramento, California, 94279-0080. 
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