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STATE OF CALIFORNIA ,
STATE BOARD OF EQUALIZATION BETTY T. VEE

B First District, San Francisco

450 N STREET, SACRAMENTO, CALIFORNIA
PO BOX 942879, SACRAMENTOQ, CALIFORNIA 94279-0080 SEN. GEORGE RUNNER (ReT.)
Second Disfrict, Lancaster

(916) 322-2270 « FAX (916) 324-3934

www.boe.ca.gov MICHELLE STEEL
Third District, Orange County
STATE BOARD OF EQUALIZATION MEETING FourheOME £, HORTON
5901 Green Valley Circle, Room 207, Culver City JOHN CHIANG
October 14-15, 2014 State Controlfer
_ NOTICE AND AGENDA I —
Meeting Agenda (as of 10/9/2014 4:30 PM) Execulive Director

Agendn Changes
Webcast on Tuosday, Qciober 14, 2014

Tuesday, October i4, 2014

9:30 aam. Board Meeting Convenes*

Agenda items occur in the order in which they appear on the agenda. When
circumstances warrant, the Board’s Chair may modify the order of the items on the
agenda. ltems may be postponed to a subsequent day; however, items will not be
moved to an earlier day.

A. Homeowner and Renter Property Tax Assistance Appeals Hearings
There are no items for this matter.

B. Corporate Franchise and Personal Income Tax Appeals Hearings
(Contribution Disclosure forms required pursuant to Gov. Code, § 15626.)

B1.  Rob Zakir and Raya Zaldr, 624832 +
For Appellants: Rob Zakir, Taxpayer

George Chelius, Representative
For Franchise Tax Board: Eric Yadao, Tax Counsel
Karen Smith, Tax Counsel

e

32, Lary G Dighera, 5156547 +

For Appellant: l.arry G. Dighera, Taxpayer
John Bostwick, Representative
Joseph A. Vinatieri, Attorney

For Franchise Tax Board: Raul Escatel, Tax Counsel
David Gemmingen, Tax Counsel
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STATE BOARD OF EQUALIZATION MEETING TUESDAY, OCTOBER 14, 2014

For-Appellants——————Semyon-ShekhterTaxpayer
—_—————Clark-Samuelson; Representative
———Jim-Murphy-Representative
— Seceit Slogsdill- Representative
- Alex-Artamonov, Representative
-_————— lanFoesterFaxGCounsel

B4, Neville Dothweall and Hla Bothwaell, 713600 +
For Appellants: Floyd C. Geis, Representative
For Franchise Tax Board: Maria Brosterhous, Tax Counsel
Karen Smith, Tax Counsel

B5. Tak RDevelopment, Inc., 765468 +
For Appellant: Eric Anderson, Attorney
Shail Shah, Attorney
For Franchise Tax Board: Jason Riley, Tax Counsel
David Gemmingen, Tax Counsel

07, Caiherine A, Zikakis, 767950 +
For Appellant: Donald Segretti, Attorney
For Franchise Tax Board: Judy Hirano, Tax Counsel
David Gemmingen, Tax Counsel

Ba.  Arturo Lopoz and Maria DL Lopez, 740243+
For Appellants: Arturo Lopez, Taxpayer
Lynwood Ford, Representative
For Franchise Tax Board: Todd Watkins, Tax Counsel
David Gemmingen, Tax Counsel
39, Debra Hacldey, 7282860 +
For Appellant: Debra Hackley, Taxpayer
Ann Doan, Representative
For Franchise Tax Board: Eric Yadao, Tax Counsel
Karon Smith, Tax Counsel
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A
= Response to Notice of Board Hearing

Appeal of: NEVILLE BOTHWELL AND LA BOTHWELL
- Case |dentification: - 7136000 - o -
Board Proceedings Contact: Mr. Khaaliq Abd'allah - Telephone 916-324-8261 FAX 916-324-3884
Board Hearing: Tuesday, October 14, 2014 State Board of Equalization
09:30 AM Session Board Hearing Room

5901 GREEN VALLEY CIR.
CULVER CITY, CA
Please complete and return this form by August 11, 2014.

Return one copy to: Khaaliq Abd'allah, Board Proceedings Division, MIC:80, P. O. Box 942879, Sacramento,CA
94279-0080. For your convenience, a self-addressed envelope is enclosed. {f you prefer, you may fax your reply o -
(916) 324-3984 or email directly KAbdalla@boe ca.gov.

Please note that whichever option you choose may be considered to have "participated meaningfully” in this appeal for
purpeses of Revenue and Taxation Code section 18533, subdivision (€)(3)(B). If you are determined later fo have
"participated meaningfully” in this appeal, you may be barred from later attempting to bring another appeal for the same
appeal years to the Board seeking to overturn a decision of the Franchise Tax Board to deny or grant innocent spouse
relief.

] The foliowing persons will appear at the hearing and will make an oral preseﬁtation,

Person Appearing;

Telephone: _~* o FAX_ oo [ Taxpayer [ Attorney CJcPA
Employed By: S ST [ Representative [] Enralled Agent  [] Witness
E-mail Address: S - ] Other

Mailing Address: ~ ~

Person Appearing:.

Telephone: _~ ~ ~ R CEAX S T Taxpayer [ Attorney ricea
Employed By: : \ ‘ [} Representative [] Enrolled Agent  [] Witness
E-mail Address: ' [] Other

Mailing Address:

[l I waive my right to appear at the hearing or to be represenied at the hearing. | understand that the Board
Members will determine my case based on the information previously submitted.

[ 1 1withdraw my request for a hearing and wish to have my appeal dismissed. | understand that the Board Members
will not consider the merits of my appeal, and the determination of the Franchise Tax Board will be final.

i [ request an interpreter in the following language

SIGNATURE OF TAXPAYER OR TAXPAYER'S DESIGNATED REPRESENTATIVE DATE SIGNED

PRINT NAME OF SIGNER

1

CHECK ONE: | AM THE [] TAXPAYER TAXPAYER'S DESIGNATED REPRESENTATIVE

Please return this form fo the Board Proceedings Division as indicated above.



BOE-1756.F (B (Rev 9/13) 34208528 STATE OF CALIFORNIA
BOARD OF EQUALIZATION

e
A Notice of Board Hearing

FRANCHISE AND INCOME TAX APPEAL

Appeal of: NEVILLE BOTHWELL  AND LA BOTHWELL
Case ldentification: 713600
Taxpayer
NEVILLE BOTHWELL FRANCHISE TAX BOARD
P. 0. Box 1720
RANCHO CORDOVA , CA95741-1720
LA BOTiWELL
Board Hearing The referenced case is one of many scheduled for this
Tuesday, October 14, 2014 ’ meeting day, parties should be prepared to attend the

entire day.
09:30 AM Session
State Board of Equalization
Board Hearing Room
5801 Green Valley Cir.
Culver City, CA

Please complete and return the attached Response to Notice of Board Hearing form by August 11,
2014. If your response is not received by August 11, 2014, your case will be submitted to the Board
for decision without an oral hearing and decided on the basis of the written record. (Cal. Code Regs,
tit. 18, § 5522.6, subd. (e).)

Your Board Proceedings Contact is: Mr. Khaaliq Abd'allah - Telephone 916-324-8261, FAX: 916-324-3984,
KAbdalla@boe.ca.gov, Board Proceedings Division, MIC: 80, P.O. Box 942879,
Sacramento, CA 94279-0080.

Copies Sent to;

FLOYD C GEIS

FLOYD C. GEIS, C.P.A.
5580 LA JOLLA BLVD # 616
LA JOLLA CA 92037-7651

Date: July 25, 2014

;___\— If you require special assistance, or if you speak a language other than English and require an interpreter, please
(._a i contact Board Proceedings at the telephone number listed above.



FLOYD C GEIS

FLOYD C. GEIS, C.P.A.
5580 LA JOLLA BLVD # 616
LA JOLLA CA 92037-7651



STATE OF CALIFORNIA

BOE-82 (1-07)
AUTHORIZATION FOR ELECTRONIC TRANSMISSION OF DATA BOARD OF EQUALIZATION
NAME OF TAXPAYER(S) TAXPAYER'S E-MAIL ADDRESS

TAXPAYER'S ACCOUNT NO R CASE IDENTIFICATION NUMBER (f applicabie)

TAXPAYER'S REPRESENTATIVE - TEXPAYER'S REPRESENTATIVE § E-MAIL ADDRESS

The California State Board of Equalization {Board) collects and stores confidential information about
taxpayers and has a responsibility under the law to protect this information from unauthorized access,
use, and disclosure. Taxpayers may authorize the transmission of confidential information via e-mail by
providing written authorization to the Board. If authorization is provided, the confidential information will
only be sent to individuals who have a legitimate business need to view the information (taxpayer and/or

representative).
The following statement will be included at the top of each transmission:

Confidential information of the California State Board of Equalization — unauthorized use or
disclosure is strictly prohibited by law. If you receive this e-mail in error, please immediately
notify the Board by return e-mail and delete this message from your computer, without printing
the message, and without disclosing its contents to any person other than the sender or
recipient. Persons who copy or disclose such confidential information are subject to applicable
legal penalties.

To authorize the transmission of confidential information to you and/or your representative via e-mail,
please sign this BOE-82, Authorization for Electronic Transmission of Data. This authorization will remain
in effect until rescinded in writing.

By signing, you acknowiedge the following statement with respect to the account noted above:
| authorize the transmission of confidential or sensitive information via e-mail. | understand that

transmission via e-mail is not a secure transmission and the Board is not responsible if
confidential or sensitive information sent via e-mail is accessed by third parties.

SIGNED BY® (taxpayer, corpurate olficer or epreseaiatne willl & power of atiomey) T TUATE SIGNED

PRINT NAME OF SINATORY o7 CONTACT PERSON (if oher ihan signatory)

TELEPRONE NUMBER

{ )

TELEPHONE NUMBER

( )

THLE OR POSITION

1TLE OR POSITION OF CONTALT PERSON

*Signatory, if not a corporate officer, patiner or owner, certifies under penalty of perjury
that he or she holds a power of attorney to execule this document.




STATE OF GALIFORNIA

) FRANCHISE TAX BOARD

9 PO BOX 2828 POWER OF ATTORNEY
=" RANCHO CORDOVA, CA 95741-2828 DECLARATION FOR THE FRANCHISE TAX BOARD
FAX NUMBER (916) 845-0523

This Power of Attorney Declaration will remain in effect until you fully resolve the matters specified in the
declaration or revoke it.

You can find instructions for this Power of Attorney Declaration. For more information about power of attorney declarations and authorizations,
see our publication, Power of Attorney (form FTB 1144).

1. Taxpayer information — Please provide names and identification numbers:

Taxpayer's Name and Address — Personal or Business Social Security No: Business Entity identification No:
(If joint power of attorney, include spouse’s name and address)
Neville F. Bothwell CA Corp No:

Ila Bothwell —____ _________________

_ -
U Check 1f new address - FEIN .

Spouse's address if different

Note: You must attach the schedules for multiple corporations if this Power of Attorney Declaration applies to combined reporting of more than
one corporation. (See Authorization Schedule for Multiple Corporations in the instructions)

2. The taxpayers named above hereby appoint the following representatives as attorneys-in-fact:
Name and Address Primary Representative IRS CAF No: PTIN:

Telephone No:

5580 La Jolla Blvd Ste 616 _____________________| (858)_490-1383 _
FaxNo: T TTTTTmTT T T
La_Jolla, CA 9203V 1| (858) 866-5e40 |
Check if new |—_] Address I—‘ Telephone No:
Name and Address IRS CAF No: PTIN:

Check if new rJ Address m Telephone No:
Attach list of additional representatives if necessary.

Note: Only the Primary Representative listed above will receive copies of your Franchise Tax Board computer-generated notices as they
become available, unless you indicate otherwise in section 7. (See instructions)

3. Specific matters and tax years to be covered (See instructions)

The representatives listed can represent the taxpayers before the Franchise Tax Board for the foilowing:

Tax Years (required): 2006, 2007

Matters (optional): All items concerning tax returns for 2006 and 2007.
4, Tax information authorization

m Check this box if your declaration only authorizes your representative to receive confidential tax information hut not to act as your
7 attorney-in-fact. (See instructions)

5. Acts authorized: You authorize your representatives as attorneys-in-fact to:

o Receive and inspect confidential tax information.

e Perform any and all acts that you can perform with respect to programs administered by the Franchise Tax Board, for example the
authority o sign any agresments, consents, or gther documents. (See instructions)

The authority does not include the power to receive refund checks, the power to substitute another representative, or the power to sign

certain returns unless you specify othetwise in section 6. (See instructions)

6. List any specific additions or deletions to the acts otherwise authorized in this Power of Attorney Declaration.

FTB 3520 C1 (REV 10-2002) PAGE 1 CAlZ6412L 11/18/06



Meville F. and Ila Bothwell _

7.  MNotices and Communications
We will send you and the primary representative listed in section 2, copies of our computer-generated notices.
D Check this box if you do not want us to send copies of computer-generated notices lo your representative.

8.  Retention/Revocation of prior Power of Attorney Declarations
This Power of Attorney Declaration automatically revokes all prior Power of Attorney Declarations for the same matters and tax yearsn
file with us unless you specify otherwise below. To expedite revocation, please refer to the instructions.
m Check this box if you do not want to revoke a prior Power of Attorney Declaration. You must attach a copy of each prior Power of
"7 Attorney Declaration you want to remain in effect.

9.  Signatures authorizing Power of ARtorney Declaration
If the tax matter concerns a joint return and you declare joint representation, both husband and wife must sign and date this declaration.
If you are a corporate officer, partner, guardian, tax matlers representative, executor, receiver, administrator, or trustee on behalf of the
taxpayers, you cerlify that you have the authority to execute this by signing the Power of Attorney Declaration on behalf of the taxpayers.
U Check this box if your signature denotes a fiduciary refationship.

It is unlawful to forge a taxpayer's or a spouse's signature.

Signature Dale Title (if applicable)

Neville F. Bothwell

Print Name

Signature {rate Tille {if applicable)

Ila Bothwell

Print Name

Signature Date Tille (if applicable)

Print Name

Please retain a copy of the Power of Attorney Declaration for your files

We will return this Power of Attorney Declaration if you do not sign and date it.

FTB 3520 C1 (REV 10-2002) PAGE 2 CAIZBAT2L 1118106



FRANCHISE TAX BOARD

Power of Attorney Declaration
See General Instructions to complete this form.

Part 1 — Taxpayer Information Camplete appropriate section, sign, and date on PAGE 2.

* Individual (Do not complete Fiduciary or Business Entily section of Part 1)

Taxpayer name Initial  Last name 38N or 1TIN

NEVILLE F. BOTHWELL .

Address (suite, room, PO Box, or PMB no.) Check if new address D Telephone no.

City State 28 code

> Fiduciary (estates and trusts)

Estate or trust name SSN or ITIN FEIN
Address (suite, room, PO Rox, or PMB no )y Check # new address D Telophone no. Fax no.

City State ZIP code

> Business Entity

RBusiness name (Corporations filing a combined returm, see instructions.) CA Cotp no.

Address (suile, room, PO Box, or PMB no.} Check i new address D FEIN CA SOS no.
City State ZIF codle Telephone no. Fax no.
Part 2 — Representative The taxpayer in Part 1 appoints the following representative(s) as attorney(s)-in-fact:

Primary Representative (Check if new U Address D Telephone no.)

To appoint additional representatives attach a list including all required information to this form.

Name IRS CAF no. PTIN
FLOYD C. GEIS 9000~59191R P00146205
Address (suite, room, PO Box, or PMB no ) Telephone no. Fax no.

5580 LA JOLLA BLVD PMB 616

(858) 442-2412

{858} 866~5640

City State ZIP code

LA JOLLA, CA 92037

Email address

THETAXDRAGONQGMAIL.COM

Additional Representative  (Check if new D Address D Telephone no.)

Hame IRS CAF no. PTIN
Address (suile, room, PO Box, or PMB no ) Telephnne no. Fax no.

City

State ZIP code

Part 3 — General Privileges

You authorize vour representative as attorney-in-fact to perform any action you might perform to resolve your issues with us such as:

» Talk to Franchise Tax Board (FTB) agents about your account.

» Receiva and inspect vour confidential tax information,
e Represent you in F1B matlers.

» Waive the California statute of limitations.
» Execute settiement and closing agreements.
= Request information we receive from IRS.

Part 4 — Authorization for All Tax Years or Income Periods for a Limited Duration

| authorize the listed representative(s), in addition to anything otherwise authorized on this form, to represent me regarding any matters
with the Franchise Tax Board regardiess of tax years or income periods. | understand that this authority will expire four years from the

date this POA is signed or a new POA is filed revoking this authorization.

FTR 3320 ¢! (REV 12-2012) PAGE 1

CAIZBA1ZL 012413



053

NEVILLE F. BOTHWELL

Part 5 — Tax Years or Income Periods Covered by the POA

The representative(s) listed can represent you before us for the following tax years or income periods listed below.

5A — Calendar Year (e.q., 2010 or 2010 - 2012) » 2009 2010 2011 2012
5B - Fiscal and Short-Period Income Years (o list additional income years attach a list including all required information to Hhis form)

Year Begins on:

Year Ends on:

Year Begins on:

Year Ends on;

MM/DD/YEAR MM/DD/YEAR MM/DD/YEAR MM/DD/YEAR
Required Required Required Required

(e.g., 07/07/2010) {e.q., 06/30/2011) {e.q., 07/0712010) (e.g., 06/30/2011)
» »

> »

Part 6 - Additional Privileges

| authorize the represeniative listed to perform additional selected acls described below:
D Add another representative D Delete a representative DReceive, but not endorse, refund check

D Other acts, specifically described:

Individuals Only — Authority To Sign Your Tax Return — You authorize your representative to sign your tax return in the event of
(check all that apply):
D Incapacitating disease or injury.

D Continuous absence from the United States (including Puerto Rico) for a period of at least 60 days prior to the dale required by law
for filing the tax return.

Part 7 — Retention or Revocation of a Prior POA

When you file this POA, you automatically revoke all earlier filed POAs (Part 6} or all {ax years or income periods you indicated (Part 7).
To expedite your revocalion, see instructions.

D Check this box if you want lo retain a prior POA. You must attach a copy of any POA you want to remain in effect.

Part 8 — Nontax Issues (Check all that apply)

[ ] venicle registration [ ] Gourt-ordered debt
If you complete this POA for nontax issues only, do not complete the rest of this form. Go to Part 10, sign, and date.

Part 9 — Authorization to Receive Confidential information Only

D Check this box if you only authorize your representative to receive your confidential information for the specific fax year or income periods
listed below, but not to act as your attorney-in-fact. You cannot select this option if you checked the box in Part 4.

9A -- Calendar Year (e.g., 2010 or 2010 - 2012) »
9B — Fiscal and Short-Period Income Years (to list additional incoine years atlach a list including all required information to this form)

Year Begins on:

Year Ends on:

Year Begins om

Year Ends on:

>

MM/DD/YEAR MM/DDIYEAR MM/DD/YEAR MM/DD/YEAR
Required Required Required Required
(e.g., 07/07/2010) (e.q., 06/30/2011) (e.qg., 07/07/2010) (e.g., 06/30/2011)
Ld »

-

Sy

Part 10 — Signalures Authorizing a POA

if you aue a corporate officer, parlner, guardian, tax matters representative, executor, receiver, administrator, or trustee on hehalf of the taxpayer(s), you cerlify
you have the authority to execute this by signing the POA on behalf of the taxpayer(s).
Print Name NEVILLE F. BOTHWELL Date

Signature » Title
(Individuals — Signature must match the name you used in Part 1}

(required for fiduciaries and business entities)

FIB 3520 c1 (REV 12-2012) PAGE 2 cazearal 012113



Neville and lla Bothwell Case No.713600

IRC Section 114 including Public Law 104-95 and Public

Law Sec. 109-264 Section Two
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5 Code » 2010 U3 Codé‘ »Obitge 3 -

atinn of eetiain popsion income

stia » US Law -~ US Codes and Siatutes -
- THE STATES & See, 114 - Limitation on State income 1ay

View Lie 2011 US Codea | View Previous Versions of the 115 Coadea

2010 US Code

Title 4 - FLAG AND SEAL, SEAT OF GOVERNMENT, AND
THE STATES

CHAPTER 4 - THE STATES

Sec. 114 - Limitation on State income taxation of
certain pension income

View Metndata

Dovendoead pdf

§114. Limitation on State income taxation of certain pension income

(a) No State may impose an income tax on any retirement income of an individual who
is not a resident or domiciliary of such State (as determined under the laws of such
State).

(b} For purposes of this section—
(1) The term “retirement income” means any income from—

(A) a qualified trust under section 401(a) of the Internal Revenue Code of 1986 that is
exempt under section 501(a) from taxation;

(B) a simplified employee pension as defined in section 408(k) of such Code;

(C) an annuity plan described in section 403(a) of such Code;

{D) an annuity contract described in section 403(b) of such Code;

(E) an individual retirement plan described in section 7701(a){(37) of such Code;

{F) an eligible deferred compensation plan (as defined in section 457 of such Code);
(G) a governmental plan (as defined in section 414(d) of such Code);

(H) a trust described in section 501(c)(18) of such Code; or

(1) any plan, program, or arrangement described in section 3121(v){2){(C) of such Code
(or any plan, program, ar arrangement that is in writing, that provides for retirement
payments in recognition of prior service to be made to a retired partner, and that is in
effect immediately before retirement begins), if such income—

(i) is part of a series of substantially equal periodic payments (not less frequently than
annually which may include income described in subparagraphs (A) through (H)) made
for—

(1) the life or life expectancy of the recipient (or ine joini lives or joint life expectancies
of the recipient and the designated beneficiary of the recipient), or

(11} a period of not less than 10 years, or

(ii) i3 a payment received after termination of employment and under a plan, program,
or arrangement {toc which such employment relates) maintained solely for the purpose
of providing retirement benefits for employees in excess of the limitations imposed by 1

FLAG AMD SEAL, SEAT OF GOVERMMENT, AND THE STATES » CHAPTER
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or more of sections 404(a)(17), 401(k), 401(m), 102{g), 103(b}, 408(k), or 415 of
such Code or any other limitation on contributions or benefits in such Code on plans to

whijch any of such sections apply.

The fact that payments may be adjusted from time to time pursuant to such plan,
program, or arrangement to limit total disbursements under a predetermined formula,
or to provide cost of living or similar adjustments, will not cause the periodic payments
provided under such plan, program, or arrangement to fail the “substantially equal

periodic payments” test.

Such term includes any retired or retainer pay of a member or former member of a
uniform service computed under chapter 71 of title 10, United States Code.

(2) The term “income tax” has the meaning given such term by section 110(c).

(3) The term “State” includes any political subdivision of a State, the District of
Columbia, and the possessions of the United States.

(4) For purposes of this section, the term “retired partner” is an individual who is
described as a partner in section 7701(a}(2) of the Internal Revenue Code of 1986 and
who is retired under such individual's partnership agreement.

(e) 1 Nothing in this section shall be construed as having any effect on the application
of section 514 of the Employee Retirement Income Security Act of 1974.

(Added Pub. L. 104-95, §1(a), Jan. 10, 1996, 109 Stat. 979; amended Pub. L. 108~
264, §1(a), Aug. 3, 2006, 120 Stat. 667.)

References in Text

The Internai Revenue Code of 1986, referred to in subsec. (b){1), (4), is classified
generally to Title 26, Internal Revenue Code.

Section 514 of the Employee Retirement Income Security Act of 1974, referred to in
subsec. (e), is classified to section 1144 of Title 29, Labor.

Amendments

2006—Subsec. (b)(1)}(I}. Pub. L. 109-264, §l(a)(1)-(3), inserted “(or any plan,
program, or arrangement that is in writing, that provides for retirement payments in
recognition of prior service to be made to a retired partner, and that is in effect
immediately before retirement begins)” after “section 3121(v){2)(C) of such Code” in
introductory provisions, “which may include income described in subparagraphs (A)
through (H)” after “(not less frequently than annually” in ¢l (i), and concluding

pravisions at end.

Subsec. (b)(4). Pub. L. 109-264, §1({a)(4), which directed the addition of par. (4) at
end of subsec. (b){(1)}(I), was executed hy adding par. (4) at end of subsec. (b) to
reflect the probable intent of Congress.

Effective Date of 2006 Amendment

Pub. L. 109264, §1(b), Aug. 3, 2006, 120 Stat. 667, provided that: “"The amendments
made by this section [amending this section] apply to amounts received after
December 31, 1995."

Effective Date

Section 1(c) of Pub. L. 104~95 provided that: “The amendments made by this section
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[enacting this section] shall apply to amounts received after Decamber 31, 1995.”

1 Soin ariginal. No subsecs. (¢} and (d) have been enacted.

Disclaimer: These codes may not be the most recent version. The United States may
have more current or accurate information. We make no warranties or guarantees

about the accuracy, completeness, or adequacy of the information contained on this
site or the information linked to on the US site. Please check official sources.

Copyright © Justia 1 Company o Terms of Service o3 Privacy Policy o0 Coniact Us
pyrig pany Y Y



PUBLIC LAW 109-264-—AUG. 3, 2006 120 STAT. 667

Public Law 109-264
109th Congress

An Act
To amend title 4 of the United States Code to clarify the treatment of selt-employ- Aug. 3, 2006
ment for purposes of the limitation on State taxation of retivement income. 77 [HR. 4019]

Be it enacted by the Senatle and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. CLARIFICATION OF TREATMENT OF SELF-EMPLOYMENT
FOR PURPOSES OF THE LIMITATION ON STATE TAXATION
OF RETIREMENT INCOME.

(a) INn GENERAL.—Section 114(b)(1)(1) of title 4, United States
Code, is amended—

(1) by inserting “(or any plan, program, or arrangement
that is in writing, that provides for retirement payments in
recognition of prior service to be made to a retired partner,
and that is in effect immediately before retirement begins)’
after “section 8121(v}{2)(C) of such Code”,

{2) by inserting “which may include income described in
subparagraphs (A) through (HY after “(not less frequently than
annually”,

(3) by adding at the end the following:
“The fact that payments may be adjusted from time to
time pursuant to such plan, program, or arrangement fo
limit total disbursements under a predetermined formula,
or to provide cost of living or similar adjustments, will
not cause the periodic payments provided under such plan,
prograui, or arrangement to fail the ‘substantially equal
periodic payments’ test.”, and

(4) by adding at the end the following:

“(4) For purposes of this section, the term ‘retired partner’
is an individual who is described as a partner in section
7701(a}2) of the Internal Revenue Code of 1986 and who is
retired under such individual’s partnership agreement.”.

(b} AppLicATION.—The amendments made by this section apply ¢ USC 114 note.
to amounts received after December 31, 1995,

Approved August 3, 2006.

LEGISLATIVE HISTORY-—IIL.R. 4019

CONGRESSIONAL RECORD, Vol. 152 (2006}

HOUSE RETORTS: No, 109-542 {Coram. on the Judiciary).
July 17, considered and passed Touse,
July 24, considered and passed Senale.
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House Committee Report to Accompany Pub. L. No. 104-95

[ House Report 104-389]
[ From the U.8. Government Printing Office]

104th Congress Report
HOUSE OF REPRESENTATIVES

1st Session 104-389

STATE TAXATION OF PENSION INCOME ACT OF 1895

December 7, 1995.--Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. Gekas, from the Committee on the Judiciary, submitted the following
REPORT
together with
DISSENTING VIEWS
[ To accompany H.R. 394]
[ Including cost estimate of the Congressional Budget Office]
The Committee on the Judiciary, to whom was referred the bill
{(H.R. 394) to amend title 4 of the United States Code to limit
State taxation of certain pension income, having considered the

same, report favorably thereon with an amendment and recommend
that the bill as amended do pass.

CONTENTS
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The amendment is as follows:
Strike out all after the snacting clause and insert in lieu
thereof the following:
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SECTION 1. LIMITATION ON STATE INCOME TAXATION OF CERTAIN PENSION
ITNCOME .

{a) Amendment.--Chapter 4 of title 4, United States Code, 1s amended
by adding at the end the following:

“'Sec. 114. Limitation on State income taxation of certain pension
income

“T{a) No State may impose an income tax on any retirement income of
an individual who is not a resident or domiciliary of such State {as
determined under the laws of such State}.

" {b} For purposes of this section--

“'{1) The term ‘retirement income’® wmeans any income from--
"T{A} a qualified trust under section 401(a) of the
Internal Revenue Code that is exempt under section
501¢{a} of such Code from taxabtion;
"{B}) a simplified employee pension as defined in
section 408{k} of such Code;
©7'{C) an annuity plan described in section 403{a) of
such Code;
(D) an annuity contract described in section 403(b)
of such Code;
"T{E) an individual retirement plan described in
section 7701{a) {37} of such Code;
"T(F) an eligible deferred compensation plan (as
defined in section 457 of such Code};
T (G) a governmental plan {as defined in section
414 (d) of such Code);
“Y{H) a trust described in section 501(c) (18) of such
Code; or
Y (I) any plan, program or arrangement described in
section 3121{v){2)(C) of such Code, if such income is
part of a series of substantially equal periodic
payments {not less frequently than annually}) made for--
‘' (1) the life or life expectancy of the
recipient {or the joint lives or joint life
expectancies of the reciplent and the
designated beneficiary of the recipient), or
“T{ii) a period of not less than 10 years.
The periodic payment rule under subparagraph (I} shall not
apply to a2 plan, program, or arrangement which would (but for
sections 401(a) (17) and 415 of such Code) be described in
subparagraph (A). Such term includes any retired or retainer
pay of a member or former member of a uniform service computed
under chapter 71 of title 10, United States Code.:
T {2) The term “income tax' has the meaning given such term
by section 11l0{c}).
{3} The term “State' includes any political subdivision of
a State, the District of Columbia, and the poussessions of the
United States.

T {ec){l) Subsection (a) shall not apply to any retirement income
which is recelved by an individual during the calendar year of the loss
of nationality of the individual under chapter 3 of title 3 of the
Immigration and Nationality Act for reasons of avolding taxation by the
United States or any State (as determined by the Attorney Generxal}, or
during any succeeding calendar year.

" {2) MNotwithstanding any other provision of law, not later than 30
days after the close of each calendar guarter, the Attorney General
shall publish in the Federal Register the name of each individual with
respect to whow a loss of nationality described in paragraph (1) occurs
during such quarter.

" (d) Nothing in this section shall be construed as having any effect

Worksheet 2 ® 2012 Tax Management Inc., a subsidiary of The Bureau of National Affairs, Inc.
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on the application of section 514 of the Employee Retirement Income
Security Act of 1974.°7.

(b} Conforming amendment.--The table of sections for chapter 4 of
title 4, United States Code, is amended by adding at the end the
following:

114, Limitation on State income taxation of certain pension
income,'"'.

{c) Effective Date.--The amendments made by this section shall apply
to amounts received after December 31, 1535,

Purpose and Summary

The purpose of H.R. 394 is to prohibit State taxation of
certain retirement income of a nonresident of the taxing State.
It would protect all income received from pension plans
recognized as '‘qualified’’ under the Internal Revenue Code. It
would also exempt income which is received under deferred
compensation plans that are " ‘non-qualified'' retirement plans
under the tax code, but which weet additional reguirements.

To be exempt from State taxation, distributions from non-
qualified plans will have to be made in substantially equal
installments, not less frequently than annually, over the
lifetime of the beneficiary or at least ten years. In addition,
the bill protects from State taxation any ~“excess benefit''
plans that are set up because a qualified plan (1) exceeds the
$150,000 in employee compensation that may be considered in
qualifying for such a plan, (2) exceeds the present limit on
the amount of allowable benefits from a defined benefit plan,
or {3) exceeds the present limit on contributions to a defined
contribution plan.

Background and Need for the Legislation

It is settled Constitutional law that States have the power
to tax personal income on the basgis of (1) the residence of the
taxpayer within the taxing State,\1\ or {2) the source of the
income originating within that jurisdiction.\2\ While a
resident may be taxed on all of his or her income, regardless
of origin, therefore, a nonresident may be taxed only on income
derived from past or present employment within the tazing

state.
V1N New York ex rel. Cohn v. Graves, 300 U.S. 308 {(1937); Lawrence

v. State Tax Comm'n, 286 U.S. 276 (1932).
\2\ Shaffer v. Carter, 252 U.S. 37 (1920).

With respect to the source~based theory of taxation, the
United States Supreme Court has declared:

In our system of government the States have general
dominion, and, saving as restricted by particular
provisions of the Federal Censtitution, complete
dominion over all persons, property, and business
transactions within their borders; they assume and
perform the duty of preserving and protecting all such
persons, property and business, and, in conseqguence,
have the power normally pertaining to governments to
resort to all reascnable forms of taxation in order to
defray the governmental expenses.\3\

\3\ Id. at 50.

[ Wl e deem it clear, upon principle as well as

authority, that just as a State may impose general

® 2012 Tax Management Inc., a subsidiary of The Bureau of National Affairs, Inc. Worksheet 2
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income taxes upon 1ts own citizens and residents whose
persons are subject to its control, it may, as a
necessary consequence, levy a duty of like character,
and not more onerous in effect, upon incomes accruing
to nonresidents from their property or business within
the State, or their occupations carried on therein. * *
* N4\

V4V Id. at 52.

States have typically followed the Federal practice of
deferring income taxes on pension contributions and related
investment earnings until they are distributed to the taxpayer
after his or her retirement. Objections arise, however, when at
that point the retiree has relocated to another State. Cne
State in particular, California, has aggressively sought to tax
annuity payments made to retirees who have moved elsewhere.
Kansas, Louisiana and Oregon alsc have the statutory right to
tax all types of nonresident pension income. Colorado and New
York allow some taxation over a de minimis amount, and at least
nine other States, including Connecticut, Delaware, Illinois,
Massachusetts, Michigan, Minnesota, Pennsylvania, Vermont and
Wisconsin, can tax only non~qualified or other limited types of
deferred compensation. A number of other States may have
concluded that it is administratively impossible or simply not
cost-effective to attempt to tax nonresident pension income.

Rccording to the Federal of Tax Administrators, an
association of the principal tax administration agencies in
each of the 50 States, the District of Columbia, and New York
City, all States with a broad-based income tax provide a tax
credit to residents for income taxes paid to another State on
income which is also included in the tax base on the State of
residence. This system of reciprocal credits or, in some
instances, other reciprocal agreements, generally prevents
retirement and other income from being taxed in both the State
in which it is earned and in the State of residence.\5\

\5\ Testimony of Harley T. Duncan, State Taxation of Nonresidents'
Pension Income: Hearing Before the Subcommittee on Commercial and
Administrative Law of the House Committee on the Judiciary, 104th
Congress, lst Session, June 28, 1995 [ hereinafter Subcommittee
Hearingl , p. 55.

If the retiree has moved to a State that does not impose an
income tax, however, there is no system of income tax credits
to offset payments made to another State.\6\ Residents of such
States who are subject to a pension source tax imposed by
ancother State will clearly pay more in taxes than they would in
the absence of source taxation.

\6\ Forty-one States and the District of Celumbia levy a broad-
based personal income tax. New Hampshire and Tennessee levy an income
tax on limited types of interest, dividend and capital gains income.
Alaska, Florida, Nevada, South Dakota, Texas, Washington and Wyoming do
not levy a persenal income tax. Testimony of Harley T. Duncan,
Subcommittee Hearing, p. 55, n. 4.

The opponents of pension source taxes condemn this practice
as " “taxation without representation,'' and cite many examples
of nonresident pensioners who have been adversely affected by
the frequently unexpected imposition of source taxes on their
pensions.\7\ They strongly believe that nonresidents should not
be taxed if they receive no current benefits from their tax
payments.
\7\ See generally the testimony of William C. Hoffman, Subcommittee
Hearing, pp. 38-47.
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A response to the " ‘taxation without representation''
argument was provided by Professor James C., Smith, who observed
that:

[ T his misses the mark because it looks to the wrong
point on the time continuum. Instead, the time during
which the income was earned is the key, The State
provided the nonresident with ample benefits * * *
while the income was being earned in the State. The
fact that the income is taxed at a time when the
individual is no longer receiving benefits from a State
does not mean that such benefits were never received.

[ D] eferral of recognition is a matter of legislative
grace. The State could have taxed the pension rights
prior to retirement, when they were earned. Had it done
so, thereby recouping a fair share of the costs of
government while the taxpayer was still a resident and
still employed, no objection on the basis of lack of
benefit or fairness could conceivably have arisen.\S8\

\8\ Testimony of James C. Smith, Subcommittee Hearing, p. 25.

Private sector employers are concerned about the
complexities of record-keeping necessitated by source taxation,
particularly as more States attempt to tax their absent
retirees. In many instances the records do not exist that would
enable them to re-create thelr current and former employees'
retirement account histories, many of which involve rollovers
from previocus employers' plans. More complications arise when
the retired nonresident taxpayer has previously worked in
several different States, each of which seeks to impose a
source tax. Also, there are the problems of complying with the
requirement that a State must exclude from its pension tax any
investment income accumulated while the taxpayer was a
nonresident of the taxing State. The employers also stress the
enormous and perhaps unmanageable tax filing burden that
widespread source taxation would place upon their retirees. The
Subcommittee was told by Randall L. Johnson, representing the
Profit Sharing Council of America and other employer groups,

[ Rl etirees can be tazxed on the same income by
multiple jurisdictions, and retirees, employers, and
plan administrators face insoluble record keeping,
allocation, and apportionment problems. Unless States
are prohibited from taxing nonresidents on their
retirement income, increasing numbers of retirses will
be overtaxed, and more and more retirees, employers and
plan administrators may be forced to endure an endless
and mind-boggling tax-accounting nightmare. A
nonresident retiree is in a weak position from which to
contest a tax assessment made by a distant State,
especially when he is unfamiliar with the State's tax
laws and unable to obtain any records that might
support his position.\ %

\ 9\ Testimony of Randall L. Johnson, Subcommittee Hearing, p. 60.

The Committee fully recognizes the rights of States to
raise revenues in a manner of their own choosing and that
Congress should restrict State taxing authority only when such
action is clearly necessary. The Committee concludes, however,
that the practice of taxing nonresidents’ pension income
represents such a case. Despite the legal and conceptual bases
for pension source taxes, the burdens imposed on retirees,
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Mr., Goodlatte
Mr. Hoke

Mr. Bono

Mr. Heineman
Mr. Bryant (TH)

Mr. Chabot
Mr. Flanagan
Mr. Barr

Mr. Boucher
Mr. Reed

Ms. Lofgren
Committee Oversight Findings

In compliance with clause 2{1) (3} (A} of rule XI of the
Rules of the House cof Representatives, the Committee reports
that the findings and recommendations of the Committee, based
on oversight activities under clause 2(b) (1) or rule X of the
Rules of the House of Representatives are incorporated in the
descriptive portions of this report.

Committee on Government Reform and Oversight Findings

No findings or recommendations of the Committee on
Government Reform and Oversight were received as referred to in
clause 2(11{3){D] of rule XI of the Rules of the House of
Representatives,

New Budget Authority and Tax Expenditures

Clause 2(1) (3} (B} of House rule XI is lnapplicable because
this legislation does not provide new budgetary authority or
increased expenditures.

Congressional Budget Office Cost Estimate

In compliance with clause Z{1){C}{3}) or rule XI of Rules of
the House of Representatives, the Committee sets forth, with
respect te H.R. 394, the following estimate and comparison
prepared by the Director of the Congressional Budget Office
under section 403 of the Congressional Budget Act of 1974:

U.5. Congress,
Congressional Budget Office,
Washington, DC, December 1, 1995.
Hon., Henry J. Hyde,
Chairman, Committee on the Judiciary,
House of Representatives, Washington, DC.

Dear Mr. Chailrman: The Congressional Budget Office has
reviewed H.R. 394, a bill to amend title 4 of the United States
Code to limit state taxation of certain pension income, as
ordered reported by the House Committee on the Judicliary on
October 31, 19385, We estimate that enacting this bill would
have no direct effect on federal spending or revenues.
Therefore, pay-as-you-go procedures would not apply. CBO
estimates that enacting H.R. 384 would result in a net
nationwide cost to state governments, in the form of lost tax
revenues, totaling at least $25 million per year.,

H.R. 394 would prohibit a state from taxing the retirement
income of individunals who are no longer residing in that state.
Based on information from the Federation of Tax Administrators
and from the departments of revenue in 16 states, CBO estimates
that this limitation on states' taxing authority would have two

primary effects:
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States that tax retirement income of nonresidents would
lose revenues. Currently, 16 states tax nonresidents on some
portion of the retirement income affected by this bill. These
states generate at least $70 million in revenue annually from
these sources; all of these revenues would be forgone under the
bill. Most of the losses would be concentrated in a few states.

Revenue losses could be higher, however, because of the
bill's impact on the taxation of certain types of deferred
compensation. Most of the 16 states were not able to isclate
this particular income in their databases and, therefore, could
not provide a dollar estimate of revenue from this source.
Based on figures available from a few small states, CBO has
included within the $70 million about $10 million in revenue
losses that would stem from not taxing this affected deferred
compensation income.

States that offer their residents credit for taxes paild to
other states on retirement income would realize an increase in
tax revenue. CBO estimates that 39 states and the District of
Columbia extend a total of at most $45 million annually in such
credit, Of these, the states that currently offer this tax
credit and that are popular retirement destinations stand to
gain the most.

The extent to which one state's revenue gain would offset
another state's revenue loss depends on whether the taxed
nonresident currently lives in a state that offers a tax
credit. Take, for example, an individual who has worked 20
yvears for the State of California and retires to New Mexico,
New Mexico taxes the retirement income of its residents, but,
to prevent double taxatien, also offers a tax credit for such
taxes paid to other states. Under current law, the retiree
would owe California taxes on the pension income and, in
return, would be able to deduct that amount from the taxes owed
to New Mexico. Under H.R. 394, California would lose its power
to tax the nonresident retiree, and the retiree would no longer
need to claim that credit. While the individual’s total tax
liability would thus remain unchanged, New Mexico would realize
an increase in tax revenue equal to the amount of the tax
credit it previously allowed.

In contrast, consider a similar California employee who
retires to Nevada. Nevada has no perscnal income tax, and
therefore, offers no tax credits. Under current law, the
retiree owes no income tax to Nevada but owes California taxes
on the pension income. Under H.R. 394, California would be
denied this tax revenue, but the Nevada state government would
receive no benefit. Rather, California's lost revenue would
become a dollar-for-dollar decrease in the retiree's tax
liability.

Since most affected retirees live in states that offer
credit for these types of taxes, CBO estimates that the bulk of
H.R. 3%4's impact would be to shift revenues among states. We
bagsed our estimate of the magnitude of this shift on retiree
migration data from several of the most heavily affected
states. These data indicated the proportion of residents who
retire to states that offer tax credits. In our calculation we
assumed that all retirees due a credit for taxes pald to other
states currently claim that credit., To the extent that this is
not the case, the shift in revenues resulting from the bill
would be lower, and the overall net cost to states would be
higher.

The net overall cost of the bill to state governments would
stem primarily from affected retirees who live in states that
do not tax personal income or offer such tax credits. Many of
these nontaxing states tend to be popular retirement
destinations.
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If you wish further details on this estimate, we will be
pleased to provide them. The CBO staff contact is Karen McVey.

Sincerely,
Paul Van de Water

{For June E. O'Neill, Director).

Inflationary Impact Statement

Pursuant to clause 2(1) (4} of rule XTI of the Rules of the
fiouse of Representatives, the Committee estimates that H.R.
2064 will have no significant inflationary impact on prices and
costs in the national economy.

Section-by-Section Analysis
gsection 1{a) of the act

Section 1{a] of H.R. 394 amends chapter 4 of title 4,
United States Code, by adding at the end thereof a new section
114.

section 114 of title 4

V/ The new section 114 of title 4 creates a limitation on
State income taxation of certain pension income. Section 1l4({a)
establishes a general rule prohibiting any State from imposing
an income tax on any retirement income'' of an individual who
is not a "‘resident'' or '“domiciliary'' of the taxing State.
The determination of an individual's residence or domicile for
the purposes of this restriction would be made in accordance
with the laws of the taxing State.

Section 114({b) defines various terms used in subsection
(a):

Paragraph (1) defines the term “retirement income'' as
income from any of the following:

(A} A qualified trust under section 401{a} of the Internal
Revenue Code { “the Code'’) that is exempt from taxation under
section 501{a} of the Code. ""Qualified'' plans are the
traditional plans maintained by employers, including self-
employed individuals, which provide retirement income to
employees. They include both defined benefit and defined
contribution plans. They are afforded special tax treatment
under the Code in that {1} emplover contributions are not
taxable to employees until benefits are actually distributed;
(2} employer and employee contributions teo such plans are
deductible within certain limits; and (3} income earned by
qualified plans assets is exempt from tax while such assets are
held in trust.

A section 401(k) plan is simply one form of a qualified
defined contribution plan with certain limits on how much may
be contributed annually on a "~ ’'before tax'' basis.

(B) A simplified employee pension (" "SEP''} as defined in
section 408(k} of the Code. These plans are "“super Individual
Retirement Accounts'' in which employees, including self-

employed individuals, contribute to IRAs on behalf of their
employees. A SEP is a type of plan which falls somewhere
between a qualified plan and a regular IRA. Because the
majority of a particular employer’'s employees must be covered
under a SEP, increased contributions (as compared to regular
IRAs) are allowed. Many smaller employers utilize SEPs because
they have lesser record keeping requirements than do qualiflied
plans.

(C} An annuity plan described in section 403 (a) of the
Code. These plans are the functional equivalent of "~ “qualifled
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plans’' (section 401(a} of the Code; see (A} hereinabove],
except they are funded by annuity contracts.

{0} An annuity contract described in section 403(b) of the
Code. These are tax sheltered annuities which utilize insurance
contracts to fund a special type of pension arrangement
avallable to employees of public educational organizations and
certain other fax exempt organizations.

(EY An individual retirement plan described in section
7701{a) (37) of the Code. These are Individual Retirement
Accounts {IRAs}), a personal retirement savings program which
allows eligible employees and self-employed individoals to make
annual contributions of both deductible and non-deductible
payments to a trust or other arrangement. The income on
invested accounts is tax-deferred. Distributions, to the extent
taxable, are taxed upon receipt.

{F) An eligible deferred compensation plan as defined in
section 457 of the Code. These plans are set up by State and
local governments and permit employees to contribute the lesser
of 25% of compensation or $7,500 to the plan with pre-tax
dollars. Amounts are taxed to employees when recelved.

(G} A govermmental plan as defined in =zection 414(d) of the
Code. This is a plan established and maintained for its
employees by the govermment of the United States, a Stafe or a
political subdivision thereof, or any agency or instrumentality
of any of the foregoing.

{H) A trust described in section 501 (c) {18} of the Code.
This is a trust created before June 25, 1953, which is part of
a pension plan meeting specified reguirements and funded only
by contributions of employees.

{I} Any plan, program, or arrangement described in section
3121 (v){2) (C) of the Code, provided such income is part of a
series of substantially equal periodic payments made for the
life or life expectancy of the recipient {or for the joint
lives or joint life expectancies of the recipient and the
designated beneficiary of the recipient) or for a pericd of not
less than 10 years. Payments under such an instrument may not
occur less freguently than annually.

The periodic payment rule established by subparagraph (I)
shall not apply to a plan, program, or arrangement which would,
but for sections 401 (a)(17) and 415 of the Code, be described
in subparagraph A,

The effect of subparagraph (I} would be to exclude from
8tate taxation certain amounts of income paid under non-
qualified deferred compensation arrangements, that is, plans
which are not recognized as "~“qualified’’ under the tax code.
These are unlimited, flexible arrangements without contribution
limits, funding requirements, or limits on payout provisions.
The availlability and use of such arrangements is limited to a
small proportion of the work force. Payments made by employers
to non-qualified plans are includable in the employee's income
in the year in which made, regardless of whether the employee
has a right to distribution. Employvers often do not fund non-
qualified plans, therefore, until they are ready to make actual
distributions to the recipients.

Subparagraph (I) also protects from State taxation ' “excess
benefit'' plans that are set up because a gualified plan in a
particular instance (1) would exceed the $150,000 ceiling in
annual employee compensation that employers may take into
acecount in determining contributions made to or benefits paid
from a qualified plan (section 401{a) (17}]): or {2) would =sxceed
the present limits on the amount of allowables benefits from a
defined benefit plan or the present limits on the amount of
allowable contributions to a defined contribution plan {(section
415) . Defined benefit plans give employees a special benefit at
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In compliance with clause 3 of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the
bill, as reported, are shown as follows (new matter is printed
in italic, existing law in which no change is proposed is shown
in roman:

TITLE 4, UNITED STATES CODE

X ok * % ok K &
CHARPTER 4--THE STATES

Sec.
101. Oath by members of legisatures and officers.
2R 2N B I

114. Limitation on State income taxation of certain pension income.
X R ok ok ok

Sec. 114. Limitation on State income taxation of certain pension income

{a) No State may impose an income tax on any retirement
income of an individual who is not a resident or domiciliary of
such State (as determined under the laws of such State).

(b) For purposes of this section--

(1} The term ~“retirement income'' means any income
from——

{A) a gualified trust under section 40l (a) of
the Internal Revenue Code that is exempt under
section 501{a} of such Code from taxation;

(B) a simplified employese pension as defined
in section 408 (k) of such Code;

{C} an annuity plan described in section
403{a}) of such Code;

(D} an annuity contract described in section
403 (b) of such Code; :

(B} an individual retirement plan described
in section 7701(a) (37} of such Code;

{F} an eligible deferred compensation plan
{as defined in section 457 of such Code);

{G) a governmental plan (as defined in
section 414 {(d)} of such Code);

(H) a trust described in section 501 {c} (18)
of such Code; or

{I} any plan, program or arrangement
described in section 3121 (v) (2} {C} of such
Code, if such income 1s part of a series of
substantially equal periodic payments (not less
frequently than annually) made for--

(i) the life or life expectancy of
the recipient {or the joint lives or
joint life expectancies of the
recipient and the designated
beneficiary of the recipient), or

{11} a period of not less than 10
years.

The periocdic payment rule under subparagraph (I} shall
not apply to a plan, program, or arrangement which
would (but for sections 401(a) (17) and 415 of such
Code) be described in subparagraph (A). Such term
includes any retired or retainer pay of a member or
former member of a uniform servige computed under
chapter 71 of title 10, United States Code.

(2) The term ~“income tax'' has the meaning given

© 2012 Tax Management inc., a subsidiary of The Bureau of National Affairs, Inc.

1801 S Bell Street, Arlington, VA 22202-4501
ISSN 1083-2289

W 1750:6213
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Neville and lla Bothwell Case No0.713600

Taxpayers’ Statement of Facts Section Four



Statement of the Taxpayers, Neville and Ha Bothwell, submitted as part of their 2009 Protest against the
Franchise Tax Board NPA Appeal Case 121-03088-93.

Facts:

I, Neville Bothwell, my wife lia and my family established residency in the United States during 1979.
My citizenship was Canadian and my spouse’s citizenship was Australian. We moved to San Diego, CA
921089 from Surrey, British Columbia.

Prior to moving to Calif., | was employed at a Canadian Company known as Genstar based in

Montreal, Canada. | was an employee that was treated as a participant in Genstar's Canadian
Retirement Plan from 1970 until | left employment in 1980. | was covered by this

pension plan and | started receiving benefits from the plan when | was 70 years old in 2004.

| resigned from Genstar in 1980 and became a resident self employed real estate investor, manager and
developer in California as of 1980. My business did business as a Corporation known as Bothwell, Inc,
where my spouse and | were 100% shareholders. | operated Bothwell, inc. from 1980 until it was
liquidated on 12/30/1987.

| paid myself a salary and paid all payroll taxes timely from the income of Bothwell, Inc.. ,

| did not establish nor take any deduction for any Individual Retirement Account, any Self-Employed
Retirement Plan or any other Sec. 401 Pension or Profit Sharing Retirement Plan allowed by the L.R.C.
from 1980 through 1987.

Subsequently, | established a Limited Real Estate Partnership d.b.a. Bothwell International, A California
Limited Partnership on February 1, 1988. Subsequently, the Partnership was changed to an L.L.C. in
California, SOS 200819610046. The income from both entities is composed of interest income, rental
income and Long Term Capital Gain from asset sales. None of this income is considered Earned Income
for IRC. Sec 1402 self employment taxes or for contributing to an Individual Retirement Account. Since
1980, | have not been employed by anyone else and as such was not a participant in any pension plan

established anywhere in the United States.



Many years after my resignation from Genstar in 1980, | started receiving my Genstar pension plan
benefit from Genstar {Canada) in the year 2004 when | was 70 years of age.

| received no participant statements, no Summary Annual Reports or any other required employee
benefit pension account summary reports required under ERISA. My benefit was approximately $5,000
per year. In 1990, Genstar was acquired by another company. The buyout agreement required the
ultimate termination of Genstar’s existing pension plan. My Canadian. vested account balance with
Genstar was transferred to a Pension Administrator Fund selected by Genstar and its successors. The
plan’s administration, termination and ultimate IRA rollover procedures were the acts of Genstar and
their successor’s in interests, not me. Years later, the remaining vested Canadian Pension Balance was
transferred by the Pension Administrator into an Individual Retirement Account as an IRA Rollover. The
IRA Administrator dba Diversified Investment Advisors, address of 4333 Edgewood Road N.E. Cedar
Rapids, IA 52499 a/c #GC40983 01 7 has administered the IRA since then.

The assets inside the Pension Fund and subsequent IRA Rollover are contributed from a Canadian
Employer, Genstar when | and my wife were not residents of the United States and certainly not
California residents. | and my wife were residents of Canada at the time the pension benefit in question
was accrued. This was not a California Employer Pension or IRA Plan from Calif. Sourced income as a
resident. | understand that Federal P.L. 109-264 {(H.R. 4019) provides a prohibition against

taxing us as a resident retired employee on my pension received and earned while | was a resident of
another state than California. This Federal Law also applies to our Canadian Pensions, | understand.

In summary, since 1980-2012 we have not ever taken a single IRA deduction or any Sec. 401 pension

deduction on any Federal or California Return we have filed.



Signed for the Taxpayer son his own behalf and that of his spouse, lla Bothwell under penalties of

perjury,

The Taxpayers declare that these statements are true and correct.

under Power of Attorney F 3520

Neville and ila Bothwell, by Floyd C. Geis, C.P.A.

May 13,2014



Neville and lla Bothwell Case No0.713600

B.O. E. Agenda Section Five



FLOYD C GEIS

FLOYD C. GEIS, C.P.A.

2108 GARNET AVENUE, SUITE A
SAN DIEGO CA 92109



STATE BOARD OF EQUALIZATION Fiest Distric, Ban Franclsce
BOARD PROCEEDINGS DIWVISION — MIC:80 SEN, GEORGE RUNNER (Rel ]
450 N STRE ET, SACRAMEN?O, CALIFORNIA o Second District, Lancasler
P.O. BOX 942879, SACRAMENTO, CALIFORNIA 94279-0080

. - MICHELLE STEEL

TELEPHONE 918-324-8261 » FAX 916-324-3984 Third District, Orange Courty
www.bog.ca gov o

: JEROME E. HORTON

Septﬁmbef 1?“ 20 14 Fourth District. Los Angeles

JOHN CHIANG

State Controller

Dear Taxpayer:
CYNTHIA BRIGGES
Executive Director

We are writing to remind you that your appeal will be heard by the Board of Equalization
on Tuesday, October 14, 2014 in Culver City during the 09:30 AM Session.

Enclosed for your reference is a copy of the Board Hearing Summary prepared by the Appeals Division staff.
The summary is given to the Board Members and states the unresoived issues to be considered by the Board on
the date of the hearing. Additional information regarding your hearing is provided below.

e Arrive early. Please be aware you are one of many taxpayers scheduled for the 09:30 AM
Session before the Board. Before the meeting begins, Board Proceedings’ staff must sign in all
taxpayers and update their contribution disclosure information. Therefore, we ask that you arrive
30 minutes before the start of the meeting,

e Filing of Exhibits. At leasi one week prior to your hearing date, please provide the Board
Proceedings Division with nine copies of each exhibit so they can be distributed and reviewed by
the Board Members and Board staff prior to your hearing. Exhibits can also be accepted on the
day of your hearing,

e Hearing time allotment. The Board allows up to 10 minutes for you to present your case and up
to 5 minute for your rebuttal following staff’s presentation. Additional time is reserved for the
Board Members to ask questions.

* Contribution disclosure form. If you have not returned your completed contribution disclosure
form(s) to the Board Proceedings Division, please do so now. You may fax the completed form(s)
to (916) 324-3984. If you have misplaced your contribution disclosure form(s), please call me for
a copy or download a copy from www.boe.ca.gov/pdfi/boel400a.pdf. You will be asked to
update your contribution disclosure statement when you check in for your hearing.

e Ask for assistance. On the day of the hearing. staff members from the Board Proceedings
Division will be available to answer any procedural questions you may have A member of the
Taxpayers’ Rights Advocate office will also be available to assist you.

¢ Download an agenda. Ten days before the meeting tlie Board hearing Agenda is posted on our
website at www.boe.ca.gov.

Also enclosed is an informational sheet entitled “What fo Expect ot Your Hearifiig”. 1 you have any quesiions
il

please contact me at 916-324-8261 or e-mail me at KAbdalla@boe.ca.gov.

Sincel}e}y, //'
- : e
Enclosures , A
BOE-161] (02-12) 36782695 FIP j(haaliq A Sd'allah
713600 R .
Franchise and Income Tax Analyst



STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION — BETTY T, YEE
irst District, San Francisco

450 N STREET, SACRAMENTO, CALIFORNIA
PO BOX 942879, SACRAMENTO, CALIFORNIA 94279-0080 SEN. GEORGE RUNNER (RET.)
Second District, Lancaster

(916) 322-2270 « FAX (916) 324-3984

www.boe.ca.gov MICHELLE STEEL
Third Distriet, Orange County
STATE BOARD OF EQUALIZATION MEETING o ERONE £ HOrTON
5901 Green Valley Circle, Room 207, Culver City OHN CHIANG
October 14-15, 2014 State Corirolle
~ NOTICE AND AGENDA v emoses
Meeting Agenda (as of 10/9/2014 4:30 PM) Executive Olrector

Agenda Changes
Webcast on Tuesday, Oclober 14, 2014

Tuesday, October 14, 2014

9:30 a.m. Board Meeting Convenes*

Agenda items occur in the order in which they appear on the agenda. When
circumstances warrant, the Board’s Chair may modify the order of the items on the
agenda. Items may be postponed to a subsequent day; however, items will not be
moved to an earlier day.

A. Homeowner and Renter Property Tax Assistance Appeals Hearings
There are no items for this matter.

B. Corporate Franchise and Personal Income Tax Appeals Hearings
(Contribution Disclosure forms required pursuant to Gov. Code, § 15626.)

B1. Rob Zakir and Raya Zakir, 624832 +
For Appellants: Rob Zakir, Taxpayer

George Chelius, Representative
For Franchise Tax Board: Eric Yadao, Tax Counsel
Karen Smith, Tax Counsel

B2, Larry G. Dighera, 515547 +
For Appellant; Larry G. Dighera, Taxpayer
John Bostwick, Representative
Joseph A. Vinatieri, Attorney
For Franchise Tax Board: Raul Escatel, Tax Counsel
David Gemmingen, Tax Counsel

Page 1 of 11
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STATE BOARD OF EQUALIZATION MEETING TUESDAY, OCTOBER 14, 2014

B4, MNeville Bothwell and lla Bothwell, 713600 +
For Appellants: Floyd C. Geis, Representative
For Franchise Tax Board: Maria Brosterhous, Tax Counsel
Karen Smith, Tax Counsel

B5.  Tak Development, Inc., 765468 +
For Appellant: Eric Anderson, Attorney
Shail Shah, Attorney
For Franchise Tax Board: Jason Riley, Tax Counsel
David Gemmingen, Tax Counsel

B7.  Catherine A. Zikakis, 767950 +
For Appellant: Donald Segretti, Attorney
For Franchise Tax Board: Judy Hirano, Tax Counsel
David Gemmingen, Tax Counsel

B8, Arturo Lopez and Mayia D, Lopez, 740943+
For Appellants: Arturo Lopez, Taxpayer
Lynwood Ford, Representative
For Franchise Tax Board: Todd Watkins, Tax Counsel
David Gemmingen, Tax Counsel

B9.  Debra Hackley, 726285 +
For Appellant: Debra Hackley, Taxpayer
Ann Doan, Representative
For Franchise Tax Board: Eric Yadao, Tax Counsel

I mamam O e Tromsr ™ s 2amn I
Karen 2HTHU, 1 X LOUNSsSe

Page 2 of 11



A~
~ Response to Nofice of Board Hearing

Appeal of: NEVILLE BOTHWELL AND  ILA BOTHWELL
 Case |dentification: R ZE
Board Proceadings Contact: Mr. Khaaliq Abd'allah - Telephone 916-324-8261 FAX 916-324-3984
Board Hearing: Tuesday, October 14, 2014 State Board of Equalization
09:30 AM Session Board Hearing Room

5901 GREEN VALLEY CIR.
CULVER CITY, CA
Please complete and return this form by August 11, 2014.

Return one copy to: Khaalig Abd'aliah, Board Proceedings Division, MIC:80, P. O. Box 942879, Sacramento,CA
94279-0080. For your convenience, a self-addressed envelope is enclosed. If you prefer, you may fax your repiy to
(916) 324-3984 or email directly KAbdalla@boe.ca.gov.

Please note that whichever option you choose may be considered to have "participated meaningfully” in this appeal for
purposes of Revenue and Taxation Code section 18533, subdivision (e){3)(B). If you are determined later to have
"pariicipated meaningfully” in this appeal, you may be barred from later attempting to bring another appeal for the same

appeal years o the Board seeking to overturn a decision of the Franchise Tax Board to deny or grant innocent spouse
relief.

L] The following persons will appear at the hearing and will make an oral presentation.

Person Appearing:

Telephone: = a0 ipax ol S [ Taxpayer ] Atiomney CPA
Employed By: - o o ] Representative [] Enrolled Agent  [] Witness
E-mail Address: P e - ! {1 Other

Mailing Address: - - SRR R S

Person Appearing: _

Telephone: =~ ~ o ol A Tnt N [ Taxpayer [ Attorney I CPA
Employed By: : [ Representative [] Envolled Agent [} Witness

E-mail Address: ' 7] Other
Mailing Address: '

1 1waive my right to appear at the hearing or to be represented at the hearing. | understand that the Board
Members will determine my case based on the information previously submitted.

[ 1 twithdraw my request for a hearing and wish to have my appeal dismissed. | understand that the Board Members
will not consider the merits of my appeal, and the determination of the Franchise Tax Board will be final.

[J  Prequest an interpreter in the following language

IGNATURE OF TAXPAYER UR TAXPAMER'S DESIGNATED REPRESENTATIVE DATE SIGNED

PRINT NAME OF SIGNER

CHECK ONE: | AM THE [] TAXPAYER . TAXPAYER'S DESIGNATED REPRESENTATIVE

Please return this form to the Board Proceedings Division as indicated above.



ROE-1756-FTR (Rev 9/13) 34208528 STATE OF CALIFORMIA
BOARD OF EQUALIZATION

Pl
/A~ Notice of Board Hearing

FRANCHISE AND INCOME TAX APPEAL

Appeal of: NEVILLE BOTHWELL  AND {LABOTHWELL

Case [dentification: 713600

Taxpayer

NEVILLE BOTHWELL FRANCHISE TAX BOARD

RANCHO CORDOVA , CA95741-1720

ILA BOTHWELL

Board Hearing The referenced case is one of many scheduled for this
Tuesday, October 14, 2014 ‘ meeting day, parties should be prepared to attend the
entire day.

09:30 AM Session

State Board of Equalization
Board Hearing Room

5901 Green Valley Cir.
Culver City, CA

Please complete and return the attached Response to Notice of Board Hearing form by August 11,
2014. If your response is not received by August 11, 2014, your case will be submitted to the Board
for decision without an oral hearing and decided on the basis of the written record. (Cal. Code Regs,
tit. 18, § 5522.6, subd. (e).) :

Your Board Proceedings Contact is: Mr. Khaaliq Abd'allah - Telephone 916-324-8261, FAX: 916-324-3984,
KAbdalla@boe.ca.gov, Board Proceedings Division, MIC: 80, P.O. Box 942879,
Sacramento, CA 94279-0080.

Copies Sent to:

FLOYD C GEIS

FLOYD C. GEIS, C.P.A.
5580 LA JOLLA BLVD # 616
LA JOLLA CA 92037-7651

Dater July 25, 2014

L\' If you require special assistance, or if you speak a language other than English and require an interpreter, please
@8 contact Board Proceedings at the telephone number listed above.



FLOYD C GEIS

FLOYD C. GEIS, C.P.A.
5580 LA JOLLA BLVD # 616
LA JOLLA CA 92037-7651



BOE-82 (1-07) STATE OF CALIFORNIA

AUTHORIZATION FOR ELECTRONIC TRANSMISSION OF DATA BOARD OF EQUALIZATION
NAME DF TAXPAYER(S} TAXPAYER'S £-MAIL ADDRESS

TAXPAYER'S ACCOUNT NO CASE IDENT(FICATION NUMBER ¢ applicable)

TAXPAYER'S REPRESENTATIVE TAXPAYER'S REPRESENTATIVE'§ E-MAIL ADDRESS

The California State Board of Equalization (Board) collects and stores confidential information about
taxpayers and has a responsibility under the law to protect this information from unautharized access,
use, and disclosure. Taxpayers may authorize the transmission of confidential information via e-mail by
providing written authorization to the Board. If authorization is provided, the confidential information wil
anly be sent to individuals who have a legitimate business need to view the information (taxpayer and/or
representative),

The following statement will be included at the top of each transmission:

Confidential information of the California State Board of Equalization ~ unauthorized use or
disclosure is striclly prohibited by law. If you receive this e-mail in error, please immediately
notify the Board by return e-mail and delete this message from your computer, without printing
the message, and without disclosing its contents to any person other than the sender or
recipient. Persons who copy or disclose such confidential information are subject to applicable
legal penallties.

To authorize the transmission of confidential information to you and/or your representative via e-mail,
please sign this BOE-82, Authorization for Electronic Transmission of Data. This authorization will remain
in effect until rescinded in writing.

By signing, you acknowledge the following statement with respect to the account noted above:
I authorize the transmission of confidential or sensitive information via e-mail. | understand that

transmission via e-mail is nol a secure (ransmission and the Board is not responsible if
confidential or sensitive information sent via e-mail is accessed by third parties.

SIGNED BY* flaxpayer. corporale officer or rapresenfabve wilh a power of altomey} T [OATE SIGNED

PRINT HAME OF SIGNATORY - CONTACT PERSON (f olher than signatory)

TITLE OR POSITION TELEPHONE NUMBER A
{ )

TITLE OR POSITION OF CONTACT PERSON TELEPHONE NUMBER

o)

*Signatory, if not a corporate officer, partner or owner, certifies under penalty of perjury
that he or she holds a power of attorney to execute this document.




B, STATE OF CALIFORNIA

R

: ”@] FRANCHISE TAX BOARD

2 PO BOX 2828 POWER OF ATTORNEY
RANCHO CORDOVA, CA 95741-2828 DECLARATION FOR THE FRANCHISE TAX BOARD
FAX NUMBER (916) 845-0523

This Power of Attorney Declaration will remain in effect until you fully resolve the matters specified in the
declaration or revoke it.

You can find instructions for this Power of Altorney Declaration. For more information about power of attorney declarations and authorizations,
see our publication, Power of Attorney (form FTB 1144).

1. Taxpayer information — Please provide names and identification numbers:

Taxpayer's Name and Address — Personal or Business Social Security No: Business Entity Identification Noz
{f joint power of attornay, include spouse’s name and address)

Neville F. Bothwell

Ila Bothwell T K ]
]

"1 508 Hor
_ "Daytime Telephons Mo | FEN: T T T T

D Check il new addiess

CA Corp Na:

Spouse's address if different

Note: You must atlach the schedules for multiple corporations if this Power of Attorney Declaration applies to combined reporting of more than
one corporation. (See Authorizalion Schedule for Multiple Corporations in the instructions)

2. The taxpayers named above hereby appoint the following representatives as attorneys-in-fact:
Name and Address Primary Representalive IRS CAF No: PTIN:

Telephone No:
5580 La Jolla Blvd ste ei6 | (858) 490-1383 _ _ __________|
Fax No:
La Jolla, CA 92037 _ (858) 866-5640 ]
Chack if new ]—_[ Address rl Telephone No:
Name and Address RS .CAF Mo PTIN:

Check if new m Address m Telephone No:
Attach list of additional representatives if necessary.

Note: Only the Primary Representative listed above will receive copies of your Franchise Tax Board computer-generated notices as they
become available, unless you indicate otherwise in section 7. (See instructions)

3. Specific matters and tax years to be covered (See instructions)

The representatives listed can represent the taxpayers before the Franchise Tax Board for the following:

Tax Years (required): 2006, 2007

Matters (optional): All items concerning tax returns for 2006 and 2007.
4. Tax information authorization

1 Check this box if your declaration only authorizes your representative 10 receive confidential tax information but not to act as your
attorney-in-fact. (See instructions)

8. Acts authorized: You authorize your representatives as attorneys-in-fact to:

e Receive and inspect confidentiat tax information,

& Perform any and all acts that you can perform with respect to programs administered by the Franchise Tax Board, for example the
authority to sign any agreements congents, or other documents. (See instructions)

The authority does not include the power to receive refund checks, the power fo substitule another representative, or the power to sign

certain returns unless you specify otherwise in seclion 6. (See instructions)

6. Llist any specific additions or deletions 1o the acts otherwise authorized in this Power of Attorney Declaration.

FTB 3520 C1 (REVY 10-2002) PAGE 1 CAlZemzL 11/18i06



teville F. and Ila Bothwell _

7. Notices and Communications
We will send you and the primary representative listed in section 2, copies of our computer-generated notices.
__J Check this box if you do not want us to send copies of computer-generated notices to your representative.
8. Retention/Revocation of prior Power of Attorey Declarations
This Power of Atterney Declaration automatically revokes all prior Power of Attorney Declarations for the same matters and tax yearson
file with us unless you specify otherwise below. To expedite revocation, please refer o the instructions.
Check this box if you do not want to revoke a fprior Power of Attorney Declaration. You must attach a copy of each prior Power of
" Attorney Declaration you want to remain in effect.
9. Signatures authorizing Power of Attorney Declaration
If the tax matter concerns a joint return and you declare joint representation, both husband and wife must sign and date this deciaration.
if you are a corporate officer, parlner, guardian, tax matters representative, executor, receiver, administrator, or trustee on behalf of the
taxpayers, you certify that you have the authority to execute this by signing the Power of Attorney Declaration on behalf of the taxpayers.
LI. Check this box if your signature denotes a fiduciary relationship.
Itis unlawful to forge a taxpayer's or a spouse's signature.
Signature Date Title (if applicable)
Neville F. Bothwell
Print Name
Signature Date Title (if applicable)
Ila Bothwell
Prist Name
Signature Date Tille {if applicable)
Print Name

Please retain a copy of the Power of Attorney Declaration for your files

We will return this Power of Attorney Declaration if you do not sign and date it.

FTB 3520C1 (REV 10-2002) PAGE 2 CAIZEAI2L  11118/06
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FRANCHISE TAX BOARD

Power of Attorney Declaration
See General Instructions to complete this form.

Part 1 - Taxpayer Information Complete appropriate section, sign, and date on PAGE 2.

* Individual (Do not complete Fiduciary or Business Enlity section of Part 1)

SSN or ITIN

Taxpayer name Initial  Last name

NEVILLE F'. BOTHWELL

Address (suite, raom, PO Box, or PMB no.) Check if new address D Tetephone no.

City State ZIP code
* Fiduciary {estates and trusts)
Estate or trust name SSNor ITiM FEIN
Address (suite, room, PO Box, ar PMB no.) Theck if new address D Telephona no. ] Fax no,
City Stale ZIF code
* Business Entity
Business name {Corporations filing a combined relurn, see mstructions.) CA Corp no.
Address (suite, room, PO Bozx, or PMB no.} Check if new address D FEIN CA 808 no.
City State ZIP code Tetephona no. Fax no.
Part 2 - Representative The taxpayer in Part 1 appoints the following representative(s) as altorney(s)-in-fact:
Primary Representative (Checkitnew | | Address [ ] Teteptione o)
To appeint additional representatives attach a list including all required information to this form.
Mame IR CAF ro. PTIN
FLOYD C. GEIS 9000~59191R PO0146205
Address (suite, roon, PO Box, or PMB no.) Telephone no. Fax no.
5580 LA JOLLA BLVD PMB 616 (858) 442-2412 |(858) 866-5640
Oty Slate ZIP code
LA JOLLA, CA 92037
Email address
THETAXDRAGONEGMAIL.COM
Additional Representative  (Check if new DAddresS D Telephone no.)
Naine IRS CAF no. PTIN
Addiess (suite, room, PO Box, or PMB no ) Telephone no. Fax no.
State ZIP code

Gity

Part 3 — General Privileges

You authorize your representative as attorney-in-fact to perform any action you might perform to resolve your issues with us such as:

= Talk to Franchise Tax Board (FTB) agents about your account.
# Receive and inspect your confidential tax information.
= Nepresent you in FTB matlers,

s Waive the California statute of limitations.
s Execule setllement and closing agreements,
» Request information we receive from IRS.

Part 4 - Authorization for All Tax Years or Income Periods for a Limited Duration

. @ | authorize the listed representative(s), in addition to anything otherwise authorized on this form, to represent me regarding any matters
with the Franchise Tax Board regardless of tax years or income periods, | understand that this authorily will expire four years from the

date this POA is signed or a new POA is filed revoking this authorization.

FTB 3320 ¢l (REV 12.2012) PAGE 1

CAlZBA2L 124013
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NEVILLE F. BOTHWELL _

Part 5 - Tax Years or Income Periods Covered hy the FOA

The representative(s} listed can represent you before us for the following tax years or income periods listed below.

5A — Calendar Year (e.g., 20710 or 2010 - 2012) » 2009 2010 2011 2012

5B — Fiscal and Short-Period Income Years (lo list additionat income years attach a list including all required information to this form)

Year Begins on:

Year Ends on:

Year Begins on:

Year Ends on:

MM/DD/YEAR MM/DD/YEAR MM/DD/YEAR MM/DDIYEAR
Required Required Required Required

(e.g., 07/07/2010) {e.g., 06/30/2011) {e.g., 07/0712010) {e.g., 0B/30/2017)
» »

» >

Part 6 — Additional Privileges

| authorize the representative listed to perform additional selected acts described below:

D Add another representalive D Delete a representative D Receive, but not endorse, refund check

D Other acts, specifically described:

Individuals Only — Authority To Sign Your Tax Return — You authorize your representative to sign your tax return in the event of
(check all that apply):
D Incapacitating disease or injury.

Continuous absence from the United States (including Puerto Rico) for a period of at least 60 days prior to the date required by law
for filing the tax return.

Part 7 — Retention or Revocation of a Prior POA

When you file this POA, you automatically revoke all earlier filed POAs (Part ) or all tax years or income periods you indicated (Part 7).
To expedite your revocation, see instructions,

D Check this box if you want to retain a prior POA, You must attach a copy of any POA you want to remain in effect.

Part 8 — Nontax Issues (Check all that apply)

D Vehicle registration D Court-ordered debt
If you complete this POA for nontax issues only, do not complete the rest of this form. Go to Part 10, sign, and date.

Part 9 — Authorization to Receive Confidential Information Only

Check this box if you only authorize your representative to receive your confidential information for the specific tax year or income periods
listed below, but not to act as your altorney-in-fact. You cannot select this option if you checked the box in Part 4.

9A - Calendar Year (e.g., 2010 or 2010 - 2012) »
9B - Fiscal and Short-Period Income Years (to list additionat income years attach a list including all required information to this form)

Year Begins on:
MM/DD/YEAR
Required

(e.g., 07/07/2010)

Year Ends on:
MM/DD/YEAR
Required

{e.g., 06/30/2011)

Year Begins on:
MMW/DD/YEAR
Required

(e.g., 07/07/2010)

Year Ends on:
MM/DD/YEAR
Required

(e.qg., 06/30/2011)

»

.

»

»

Part 10 - Signatures Authorizing a POA

If you are a corporate officer, partner, guardian, tax matlers representative, executor, receiver, administrator, or trustee on behalf of the taxpayer(s), you certify
you have the authority to execute this by signing the POA on behalf of the taxpayer(s).

Print Name NEVILLE F. BOTHWELL

Signature »

{Individuals — Signature must match the name you used in Part 1)

FT8 3520 ¢l (REV 12-2012) PAGE 2

Title
(required for fiduciaries and business entities)

CAIZ6412L 012113
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Justia o US Law -~ US Codes and Stalutes > US Code = 2000 U3 Code » filfe « » FLAG AND 3EAL, SEAT OF GOVERMMENT, AND THE STATES > CHAPTER

A - THE STATES » Sec. 114 - Linmftation on State incoime taxatinn of cortain ponsion income
View Lhe 2011 US Code | View Previous Versions of the US Code

2010 US Code

Title 4 - FLAG AND SEAL, SEAT OF GOVERNMENT, AND
THE STATES

CHAPTER 4 - THE STATES

Sec. 114 - Limitation on State income taxation of
certain pension income

View Meladata

Download pdf

§114. Limitation on State income taxation of certain pension income

{a) No State may impose an income tax on any retirement income of an individual who
is not a resident or domiciliary of such State (as determined under the laws of such
State).

{b) For purposes of this section—
(1) The term “retirement income” means any income from—

(AY a qualified trust under section 401(a) of the Internal Revenue Code of 1986 that is

exempt under section 501(a) from taxation;

(B) a simplified employee pension as defined in section 408(k) of such Code;

(C) an annuity plan described in section 403(a) of such Code;

(D) an annuity contract described in section 403(b) of such Code;

(E) an individual retirement plan described in section 7701(a}(37) of such Code;
(F) an eligible deferred compensation plan (as defined in section 457 of such Code);
{(G) a governmental plan (as defined in section 414(d) of such Code);

(H) a trust described in section 501(c)(18) of such Code; or

(I) any plan, program, or arrangement described in section 3121(v)(2)(C) of such Code
{or any plan, program, or arrangement that is in writing, that provides for retirement
payments in recognition of prior service to be made to a retired partner, and that is in
effect immediately before retirement begins), if such income—

(i) is part of a series of substantially equal pericdic payments (not less frequently than
annually which may include income described in subparagraphs (A) through (H)) made

for—

(1) the life or life expectancy of the recipient (or the joint lives or joint life expectancies

of the recipient and the designated beneficiary of the recipient), or

(11} a period of not less than 10 years, or

(i) is a payment received after termination of employment and under a plan, program,
or arrangement (to which such employment relates) maintained solely for the purpose
of providing retirement benefits for employees in excess of the limitations imposed by 1

. Daily Opinion Summaries

Subscribe to Justia's FREE Daily
Newsletter Opinion Summaries

Subscribe MNow

THE NIXON DEFENSE

WHAT HE KNEW AND WHEN HE KNEW IT

FROM THE NEW YORK TIMES
BESTSELLING AUTHOR
JOHN W. DEAN

~ Find a Lawyer

Legal Issue or Lawyer Name

‘' San Diego, CA

’? Zaan 1. Gresnn
Personal Injury
San Diego, CA

Iacoh 3. Bapochnicly
Immigration Law
San Diego, CA

Marie Poeyioiiane
Immigration Law
San Diego, CA

Roy M. Deppelt Esq.
Divarce, Family Law, Immigration Law
San Diego, CA

Seotl Charles Boady
Estate Planning, Probate, Insurance Clairr
San Diego, CA

See More Lawyers

Lawyers ~ GGel Listed Mow!
Get a free full directory profile listing

| Ask a LaWyer

Question:



or more of sections 401(a)(17), 401(k), 401(m), 102(g), 103(b), 408(k), or 415 of
such Code or any other limitation on contributions or benefits in such Code on plans to

which any of such sections apply.

The fact that payments may be adjusted from time to time pursuant to such plan,
program, or arrangement to limit total disbursements under a predetermined formula,
or to provide cost of living or similar adjustments, will not cause the periodic payments
provided under such plan, program, or arrangement to fail the “substantially equal
periodic payments” test.

Such term includes any retired or retainer pay of a member or former member of a
uniform service computed under chapter 71 of title 10, United States Code.

{2} The term “income tax” has the meaning given such term by section 110(c).

(3) The term “State” includes any political subdivision of a Stete, the District of
Columbia, and the possessions of the United States.

(4) For purposes of this section, the term “retired partner” is an individual who is
described as a partner in section 7701(a)(2) of the Internal Revenue Code of 1986 and
who is retired under such individual's partnership agreement.

(e} 1 Nothing in this section shall be construed as having any effect on the application
of section 514 of the Employee Retirement Income Security Act of 1974.

(Added Pub. L. 104-95, §1(a), Jan. 10, 1996, 109 Stat. 979; amended Pub. L. 109~
264, §1(a), Aug. 3, 2006, 120 Stat. 667.)

References in Text

The Internal Revenue Code of 1986, referred to in subsec. (b)(1), (4), is classified
generally to Title 26, Internal Revenue Code.

Section 514 of the Employee Retirement Income Security Act of 1974, referred to in
subsec. (e}, is classified to section 1144 of Title 29, Labor.

Amendments

2006—Subsec. (b){(1)(I}). Pub. L. 109-264, §1(a)(1)~(3), inserted “(or any plan,
program, or arrangement that is in writing, that provides for retirement payments in
recognition of prior service to be made to a retired partner, and that is in effect
immediately before retirement begins)” after "section 3121(v)(2)(C) of such Code” in
introductory provisions, “which may include income described in subparagraphs (A)
through (H)” after “(not less frequently than annually” in cl. (i), and concluding

provisions at end.

Subsec. (b}(4). Pub, L. 109-264, §1{a)(4), which directed the addition of par. (4} at
end of subsec. (b)}{(1)}(I}, was executed by adding par. (4) at end of subsec. (b) to
reflect the probable intent of Congress.

Effective Date of 2006 Amendment

Pub. L. 109-264, §1(b), Aug. 3, 2006, 120 Stat. 667, provided that: “The amendments
made by this section [amending this section] apply to amounts received after
December 31, 1995.”

Effective Date

Section 1{c) of Pub. L. 104-95 provided that: “The amendments made by this section
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[enacting this section] shall apply to amounts received after December 31, 1995.7

1 5o in original. No subsecs. (¢) and (d) have been enacted.

Disclaimer: These codes may not be the most recent version. The United States may
have more current or accurate information. We make no warranties or guarantees
about the accuracy, completeness, or adequacy of the information contained on this
site or the information linked to on the US site. Please check official sources.
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PUBLIC LAW 109-264-—-AUG. 3, 2006 120 STAT. 667

Public Law 109-264
109th Congress

An Act
To amend title 4 of the United States Code to clarify the treatment of self-employ- Aug. 3, 2006
ment for purposes of the limitation on State taxation of retirement income. [HR. 4019]

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. CLARIFICATION OF TREATMENT OF SELF-EMPLOYMENT
FOR PURPOSES OF THE LIMITATION ON STATE TAXATION
OF RETIREMENT INCOME.

(a) IN GENERAL.—Section 114H0)1XI) of title 4, United States
Code, is amended—

(1) by inserting “{or any plan, program, or arrangement
that is in writing, that provides for retirement payments in
recognition of prior service to be made to a retired partner,
and that is in effect immediately before retirement begins)”
after “section 3121(v)(2XC) of such Code”,

(2) by inserting “which may include income described in
subparagraphs (A) through (FH)” after “(not less frequently than
annually”,

(3) by adding at the end the following:
“The fact that payments may be adjusted from time to
time pursuant to such plan, program, or arrangement to
limit total disbursements under a predetermined formula,
or to provide cost of living or similar adjustments, will
not cause the periodic payments provided under such plan,
program, or arrangement to fail the ‘substantially equal
periodic payments’ test.”, and

{4) by adding at the end the following:

“(4) For purposes of this section, the term ‘retired partner’
is an individual who is described as a partner in section
7701{aX2) of the Internal Revenue Code of 1986 and who is
retired under such individual’s partnership agreement.”,

(b) ArpLiCATION.~—The amendments made by this section apply 4 USC 114 note.
to amounts received after December 31, 1995,

Approved August 3, 2006.

LEGISLATIVE HISTORY—H.R. 4019:
CONGRESSIONAL RECORD, Vol. 152 (2006):

HOUSE REPORTS: No, 108-542 (Comm. oux He Judiciaryl.
July 17, considered and passed House.
July 24, considered and passed Senate.

]
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Date: Jan. 25,2013

To: Board Proceedings Division MIC:81
Board of Equalization
450 N Street
P.O. Box 942879
Sacramento, CA 94279-0081

From: Neville & Ila Bothwell #NPA 05834960
D.L.N. 0709151212 A/C 1210308893

Subject: 2008 Tncome Tax NPA See Forms Attached

Under previously signed and filed Power of Attorney, Form 3520, I am authorized to
submit this protest of your NPA on behalf of the taxpayer.

I prepared the 2008 individual return Form 540 for the taxpayers, Neville & Ila Bothwell.
Query 1: Tax on Pension Plan Distribution $5,122

The taxpayers were residents of another state at the time the pension in question was
carned. This was not a California Pension or Pension Plan. P.L. 109-264 (H.R. 4019)
provides a prohibition against taxing a non-resident retired employee on his pension
received and earned while he was a resident of other than California.

The taxpayers were residents of the U.S. and California since 1980. The taxpayers did
not participate in nor were they beneficiaries of any U.S. pension plan at any time of any
U.S. or California employer or as self employed taxpayers. The taxpayer was a
beneficiary of two Canadian Pensions, one of which was with Genstar of Canada.
Ultimately, this pension income that is subject to the erroneous NPA was transferred
from Genstar and rolled over into an IRA. Taxpayers possess records showing that the
administration of the Genstar Plan was a Canadian Employer Pension Plan. Upon
termination of its pension plan, Genstar provided for a tax free rollover of the vested
balance to an Individual Retirement Account that was ultimately taken over and managed
by Diversified Services in the United States.

The Genstar Pension Income would not have been subject to California tax based upon
the Federal Law 109-264 quoted above. Any subsequent rollover and distribution of
these same pension plan assets (Portability) to a U.S. Manager based IRA would be
treated and taxed upon the same basis. Taxpayecrs do not claim any exemption [rom
Federal Tax on the income in question and have fully reported same. Taxpayers do filly
claim exemption from California Tax based upon the Federal Law P.L. 109-264 (H.R.
4019). Taxpayers have detailed records and will present records establishing the creation
and ultimate disposition of the Canadian Genstar Pension Plan and its assets.



Pg2 From: Neville & lla Bothwell #NPA 05834960
D.L.N. 0709151212 A/C 1210308893

The FTB’s NPA and assessment is disputed in the entirety and your reported figures and
related adjustments are not accepted.
Under penalties of perjury, I declare that the above-mentioned information is true and

correct. Should you have any questions or need further work papers/tax forms, please
contact our office. (858) 442-2412 (10:00 - 19:30)

Sincerely,

Floyd C. Geis, C.P.A.
Enclosures: Forms NPA pgs. 1-2

cc: Neville & Ila Bothwell
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Date: November 30, 2009
To: Franchise Tax Board

P.O. Box 942867
Sacramento, CA 94267-0041

From: Neville & Ila Bothwell #NPA 0598664 1
D.L.N. 0709151212 A/C 1113494037
Subject: 2006 Income Tax Inquiry See Forms Attached

Under copy of enclosed, Signed Power of Attorney, Form 3520, I am authorized to
answer your query on behalf of the taxpayer.

| prepared the 2006 individual return Form 540 for the taxpayers, Neville & Ila Bothwell.
Query 1: Tax on Pension Plan Distribution $4,140
The taxpayers were residents of another state at the time the pension in question was
earned. This was not a California Pension or Pension Plan. P.1.. 109-264 (H.R. 4019)
provides a prohibition against taxing a non-resident retired employee on his pension

received and earned while he was a resident of other than California.

Your adjustment is disputed in the entirety and your reported figures and related
adjustments are not accepted.

Under penalties of perjury, I declare that the above-mentioned information is true and
correct. Should you have any questions or need further work papers/tax forms, please
contact our office. (858) 490-1383 (11:00 - 19:30)

Sincerely,

Floyd C. Geis, C.P.A.
Enclosures: Power of Attorney Form 3520, Forms NPA pgs. 1-12

ce: Neville & 1la Bothwell




STATE OF CALIFORNIA
FRANCHISE TAX BOARD

PO BOX 942867
SACRAMENTO CA 24267-0041

800.852.5711

NOTICE OF ACTION - WITHDRAWAL

Notice Date: 0210711
Taxable Year: 2006
AccountNo.. 1210308893

FLOYD C GEIS NPA No.: 059866U1
5580 LA JOLLA BL 616 Rev.Cd.: 3486649DC 010501
LA JOLLA CA 92037 NPADated: 1006709
Proposed: 0.0¢
Spouse/RDP*

AccountNo.. 1113494037

NEVILLE F BOTHWELL
ILA BOTHWELL

Based on the information you provided in your letter of protest, ue
cancelled the NHotice of Proposed Assessment (NPA)} referred to above. You
are not required to take any further action at this +time.

We are mdfliﬁ
Geis, C.P.A

*RDP relers 1o a registered domestic partner and is only applicable to tax years 2007 and later.

FTB 5934 PIT MEO (REV 04-2010) Keep this copy with your records.
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e e e v GO IVEEIN D ADYWVIESORY
4 Monbattanville Road, Farchase, NY 10577

%%’ £00-456-0038

www.divinvust.eom Retirement Benefit Payment Flection

[REIIRIRER To clect a retirement benefit payment option, complete all applicable sections of this form and retum it to Diversified at the address above.

ey

SHCTION A: Company/Plan Infofmation

Contract/Account Number

Plin §ponsor/Company Name Division

[ Glestar ] | GC40983 - 01 | [ |
PlindName .

{ Genstar Retirement Plan ( |

)
ocial Security Number Date of Birth (MM/DD/YYYY) Gender Marital Status Date of Latest Evem
IOQQ?/ 1934 % IF M ﬁMmﬁed USinglelDivorccd/Widowcdf _l

Last Naine First Name, Middle Initial
[Bothweli | | Neville |
Street Address/Apt. No./PO Box el - Ext. (if any)

Additional Address Line

et I
ip State P LOUE + 4
| [ca ] [ 92109 (9i3 ] UsA |
st Name (if applicable) First Name, Middie Initial Date of Birth Social Security Number Gender
olwer B s r— o (et
Other Beneficiary's Last Name (if applicable) First Name, Middle Initial Date of Birth Soctal Security Number Gender
[ — | l o L — J I — | OFm

Cit Country
A— | e (Gaespi a4 |
SECTION C: Benefit Payment Options (elect one payment option)

I elect to receive my benefit payment as indicated below, commencing on 1170172007 . If T do not make my election within 90 days of receiving
this ferm, these benefit payment amounts may have changed and may need to be recalculated. (Note: if the present value of your accrued benefit is $3,000 or
fess, your benefit will be cashed out and no spousal consent is required. If we do not receive this completed form within 30 days, a check will automarically be
sent 10 you at the address shown above. )}

7 ciephone Number Ext. (if any) Relationship
b | {  — ] Sppevse |
State

"] Single Life Aunuity (standard payment option if you are not marriedy. 1¢lect to veceive $ _533,58 per month for the remainder of my life. No further
payments will be made from the Plan after my death.

"150% Joint & Survivor Annuity (standard payment option if you are married): 1 elect to receive $ 480.22 per month for the remainder of my life. After
“my death, if my beneficiary survives me, payments of § 240.11_per month will be made for the remainder of (hershis) life.

160% Joint & Survivor Annuity: 1elect to receive $ 464.21 per nonth for the remainder of my life. After my death, if my beneficiary survives e,
payments of $ 278.53 per month will be inade for the remainder of (het/his) life.

] 66 3% Joint & Survivor Annuity: Ielect to receive § 453.54 per month for the remainder of my life. After my death, if my beneficiary survives me.
payments of § 302.38 per month will be made for the remainder of (herfbis) life.

2
¥

100% Joint & Survivor Amuity: Lelect to receive § 426.86_per mouth for the remainder of my life. After my death, if my beneficiary survives me,
')ayments of $ 426,86 per month will be made for the remainder of (her/his) life.

5 Year Certain and Continous: Ielect 1o receive $ 517,57 per month for the rensainder of my life, with the first 60 monthly payments guaranieed.
* [ die before | receive 60 monthly payments, the remainder of the 60 payments will be made to my heneliciary or estate.

0 Year Certain and Continuous: 1 elect 1o receive § 480.22 per month for the remainder of my life, with the first 120 monthly payments guaranteed. If
jie before Treceive 120 monthly payments, the remainder of the 120 payments will be made 10 my beneficiary or estate.

2 t2my) (Page | of 3 }

Defineg Benefit Plan - v}



RPN R N NS AT AL

4 Manhattanville Road, Porchase, MY 10377
800-456-0038

www divinvesl.eon

Retirement Benefit Payment Election

N To elect a retirement benefit payment opﬁon, complete all applicable sections of this form and return it to Diversified at the address above.

Division

Pl,m ﬁponsor/Company Namc Countract/Account Number
| Gaastar | [ GC40983 - 01

Plamgame
| Genstar Retirement Plan , |

Daie of Latest Event

Date of Birth (MM/DD/YYYY) Gender

! ') . 1pe
Social Security Number Marital Status
[‘:::j [02/2711934 f Or &M Bvartied []fsmglelDworced/Wldowed[ E
Last Name ' First Name, Middie Initial
| [ N°v1 le

|
Ext. (if auf)

Street A!!rcssi’Aﬁt. No./PO Box

Additional Address Line

S
City State 4
{San Diego | | CA ] | 92109 l 219 1 USA !
Spouse’s Last Name Gf applicable) First Name, Middle Initial Date of Birth t curit Gender
[Bothwell lla } b4/02/1934 ; m B (M
Qther Beneficiary’s Last Name (if applicabie) First Name, Middle Initial Date of Birth GCIAL decunty Nuinber Gender
! - l i ] DOFm
H h ne Number Ext (if any) Relationship
1y Stale Country
- [&/5A |

t Payment Options (elect one mymgnt option)
1170172007

SECT I()l\ C: Benefi

1 elect to receive my benefit payment as indicated below, commencing on

. If 1do not inake my election within 90 days of receiving

this form, these benefit payment amounts may have changed and may need to be recalculated. (Nove: if the present value of your accrued benefit is $5,000 or
less, your benefit will be cashed out and no spousal consent is required. If we do not receive this completed form within 30 days, a check will muomatically be

sent to you af the address shown above. )

[]Single Life Annuity (siandard payment option if yow are not married): 1elect to receive $_533.58 per month for the remainder of my life. No further
payments will be made from the Plan after my death.

[[150% Joint & Survivor Annuity (standard payment option if you are inarried): | elect to receive $ 480.22 per month for the remainder of my life. After
my death, if my beneficiary survives me, payments of § 240.11_per month will be made for the remainder of (her/his) life.

T160% Joint & Survivor Annuity: elect to receive $ 464.21 per month for the remainder of my life. After my death, if my beueficiary survives me,
payments of $ 278.53 per month will be made for the remainder of (hew/his) life.

166 3% Joint & Survivor Annuity: [elect to receive $ 453,34 per mouth for the remainder of my life. After my death, if my beneficiary survives me.
payments of $ 302.38 per month will be made for the remainder of (herfhis) life,

\| 100% Joint & Survivor Annuity: I elect to receive $ 426.86 per month for the remainder of my life. After my death, if my beneficiary survives me,
payments of $ 426.86 per month will be made for the remainder of (her/his) life.

15 Year Certain and Continuous: 1elect to 1eceive 3 317.57 per nwonth for the remainder of my life, with the fiist 60 monthly payments guaranteed.
If 1 die before 1 receive 60 monthly payments, the remainder of the 60 payments will be made to my beneficiary or estate.

| 10 Year Certain and Continons: I elect to receive § 450.22 per month for thie remaiuder of ny Jife, with the first 120 monthly payments guaranteed. If
1 die betore Lreceive 120 monthly payments, the reinainder of the 120 payments will be made 10 my beneficiary or estate.

Ne, 3240 (12002 (Page 1 ot 3) Defined Benefit Plan - vi benefit calculaton date



Fiyau elected a lump sum payout or your benefit is being cashed out, the payment is subject to 20% mandatory federal income tax withholding. For all other
pruments, if you do not elect otherwise, federal income taxes will be witltheld from your benefit paymeant based on a filing status of married with two
exxmptions. If you are duc to receive another monthly benelit payment from the same plan. the tax withholding election must be the same for both benefit

paspents.

E::Withhold federal tax at the following rate: | | Married || Married but withhold at single rate  {_| Single
[“TWithhold federal tax in a flat dolfar amount of §
MDO not withhold federal tax

exemptions

Stme states have mandatory tax withholding. Other states allow withholding election. If state tax is withheld, it will be on the same basis as federal taxes.
[Jwithhold state income tax
DX Do not withhold state tax

If you are eligible to elect other deductions from your pension payment (by prior arrangement with the Plan Administrator), choose from the following:
{ "] Withhold monthly medical insurance premium of $ from my pension payment

QDROonfile? [BNo []Yes
If you are required to pay a portion of this benefit to another person and you did not check the appropriate box above, you are obligated to indemnify the plan
for any costs associated with adjudicating a QDRO if one is later discovered, and you will be required to make up payments that are owed to that person.

SECTION E: Payment Options

Direct Depaosit
If you are due to receive another monthly benefit payment from the same plan, the direct deposit election must be the same for both benefit payments.

Deposit my retiremnent benefit payment directly into my bank account as fol fows:
["]Savings account [ ] Checking account (attach voided check)

Transit/ ABA number

Account number

Bank name

3ank address o
Yame on account T

T
.

will notify Diversifiéd Investment Advisors immediately should any of this information change.

elected a lump sum payout or my benefit is being cashed cut. lele &ta dnrect rollover to an IRA or other qualified plan as follows:

| Direct rollover to a Diversified IRA: 1 authorize Dwersnﬁcd to open an IRA in my name and deposit the funds directly into that account in
the Money Market Fund. I understand that | cart”reallocate my investment by calling Diversified at 800-926-0044 or accessing Diversified
Direct Online (DDOL.) at www. dnvmves&com

I Dircct rollover to other IRA or, thﬁed plan.
Prat Reciptent of Rollover (naime of Trustee ot Plan) Account Number

.

A

P
LA
Address for Rollover (Trustee or Plan)

CTION I': Participant Signature

rtify, under penalty of perjury, that the information provided on this form is true and accurate. [ have recewed and read the Specxal Tax
ice Regarding Plan Payments. [ understand that I may have to report this distribution to the IRS and pay appropriate income taxes on the
bie portion. I will notify Diversified immediately if my address changes. T will leave instructions for Diversified to be notified

wediately upon my deati.

<o e

e T il

Participant’s Signature Date

For adininistrative use only
1099R distribution code
-Early Retirement [ 3 - Disability [1 4 - Deathh O 7 - Norwal Retirement I3 G - rollover to IRA [ H - rollover to qualified plan

30 (1200 (Page 20f3) Defined Benefit Plan - v



Contract/ Account Number Division

IGC40983-01 !

Plan Name
{ienstar A ]

Sociat Security Number Name
B WNeviic Gl

SECTION G: Spousal Consent

[} Not married. No consent is necessary for this election.

My spouse and I have elected a 50%, 66 3%, 75% OQOO/‘E’)Joint and Survivor annuity and I am the beneficiary. No consent is necessary
for this election.

[] My spouse and I have elected a benefit payment option ether than a 50%, 66 2/3%, 75% or 100% Joint and Survivor annuity and | am the
beneficiary of the benefit to be paid out after my spouse’s death (if any). I consent to this election. I understand that my consent means
that, depending on the type of payment option elected, I may not receive any survivor benefits under this plan upon my spouse’s death. |
understand that I do not have to consent to the waiver of qualified Joint and Survivor coverage. However, if I do consent by signing below,
once benefit payments begin, 1 may not revoke my consent.

[C] My spouse and I have designated as the beneficiary who will receive benefit payments
after my spouse’s death. I consent to this beneficiary designation. I understand that this consent means that I will not receive any survivor
benefits under this plan upon my spouse’s death. I understand that I do not have to consent to the waiver of my rights to a survivor benefit
from this plan. However, if [ do consent by signing below, once benefit payments begin, I may not revoke my consent.

Ci e Tt AN WITNESSED
ARV S 7
/ £ e < R - " ¢ e
X o< s (}Zfd‘zf% { R !/l/L/{/ M% ; X
Spouse’s Signafure Date Notary Public’s Signature and Stamp/Seal Date

T D. BoTEWELL

Spouse's Name

No. 3240 (1202 {Page 3 of 3) Defined Benelit Plan - vi



Special Tax Notice Regarding Plan Payments For Qualified and 403(b) Plans

This notice axplains how you can continue ta defor federal income tax on your retirement savings in the plan and contains important information you will need before you
decide how to receive your plan benefits.

This natice is provided to you by your Plan Administrator because all or part of the payment that you will soon receive from the plan mzx{ be eligible for rollover by you or
your Plan Admintstrator 16 a traditional IRA or an eligible employer plan. A roflover is a payment by you or the Plan Administrator of af] or purt of your benefit to wiother plan
or IRA that allows you to continue to postpone taxation of that benefit until it is puid to you, Your payment cannot be rolled over to a Roth IRA, a SIMPLE IRA, ora
Coverdell Fducation Savings Account {formerfy known us an education IRA). An "eligible employer plan” includes a plan qualified under section 401(a} of the Internal
Revemue Code, including a 40k k) pln, profit-sharing plan, defined benefit plan, stock bonus plan, and wnoney purchase plan; a section 403(a) annuity plan: a section 403(b)
tax-sheltered annuity: and an cligible section 457(b) plan maintained by a governmental employer (governmental 457 plan).

Aan eligible employer plan is not legally required to accept a rollover. Before you decide to roll over your payment to unother employer pian, you should find out whoether the
plun aceepts o lovers and, 1f 50, the types of distributions it accepls as a rollover. You should also find cut about any documents that are required to be compleled before the
receiving plan will accept a rollover. Even if a plan accepts rolfovers, it might not accept rollovers of certain types of distributions, such as after-tax amounts. If this is the
case, und your distribution includes after-tax amounts, you maﬁ wish instead to roll {nur distribution over to a iraditional [RA or split your rollover amount between the
employer plan in which you will participate and o traditional IRA. Ifan employer plan accepts your roliover, the plan may restrict subsequent distributions of the rolfover
amount or may require {our spouse’s consent for my subsequent distribution, A subsequent distribution from the plan that ncce?ts your rollover mmay also be subject to
different tax treatinient than distributions from this plan. Check wath the Plan Administrator of the plan that 15 to receive your rollover prior to makiug the rollover.

It you have additional questions ufter reading this notice, you can contact your Plan Administrator.

There are two ways you may be able to receive a plan payment that is eligible for rollover:

(1) Certain payments cin be made directly to a traditional IRA that you establish or to an eligible employer plan that will accept it and hold it for your benefit "DIRECT
ROLLOVE%’ ) or

(2) The payment can be PAID TO YOU.

if you choose a DIRECT ROLLOVER:
® v our payment will not be taxed in the current year and no income tax will be withheld.

® you choose whether your payment will be made directly to your traditional IRA or to an eligible employer plan that accepts your rollover. Your payment caunot be rolled
over to a Roth IRAa SIM%LE IR A, or a Coverdell Education Savings Account because these are not traditional [RAs.

® The taxable portion of your payinent will be taxed later when you fake it out of the traditional [RA or the eligible employer plan. Depending on the type of plan, the later
distribution may be subject to different tax treatment than it would be if you received a taxable distribution {rom the plan.

If you choose to have a plan payment that is eligible for rollover PAID TO YOU:

® you will receive only 80% of the taxable amount of the payment, because the Plan Administrator is required to withhold 20% of that amount and send it to the IRS as
taxabie income withholding to be credited against your taxes.

® The taxable amount of your payment will be taxed in the current year unless you roll it over. Under limited cirewnstances, you may be able to use special tax rules that
could reduce the tax you owe. However, if you receive the payment before age 59 1/2, you may have to pay an additional [0% tax.

® You can roll over all or part of the payment by paying it to your traditional IRA or to an e!i%ible employer plan that accepts your rollover within 60 days after you receive
the payment. The amount rolled over will not be laxed until you take it out of the traditional IRA or the eligible employer plan.

® |fyou want to rofl over 100% of the payment to 2 traditional IRA or an eligible emp!oyeroplan,you must find other money to replace the 20% of the taxable portion that
was withheld, £ you roll over only the 80% that you received, you will be taxed on the 20% that was withheld and that is not rolled over.

Your Right to Walve the 30-Day Notice Perlod Generally, neither a direct rollover nor a payment can be made from the plan until at least 30 days afler your receipt of this
notice. Thus, after receiving this notice, you have at least 30 days to consider whether or not to have your withdrawal directly rolted over. If you do not wish to wait untif this
30-day notice period ends before your election is processed, you may waive the notice period by making an affirmative election indicating whether or not you wish to make a
direct rotlover. Y our withdrawal will then be processed in accordance with your election as soon as practical after it is received by the Plan Administrator.

.More Inforination

. Payments That Can Aad Cannot Be Rolled Over

'f. Direct Rollover

1. Payment Paid To You

V. Surviving Spouses, Alternate Payees, And Other Beneficiaries

, Payments That Can And Cannot Be Rolled Over

wyments from the plan may be "eligible rollover distributions.” This means they van be rolled over to a traditional iIRA or to an eligible employer plan that accepts rollovers.
yments from a pian cannot be rolled over to 4 Roth IRA, a SIMPLE IRA, or a Coverdell Education Savings Account. Your Plan %dmz‘nistrawr should be able to tell you
1at portion of your payment is an eligible rollover distribution.

ter-tax Contributions If you make after-tax contributions to the plan, these contributions may be rolled into ¢ither a traditional IRA or fo certin emplayer plans that aceept
lovers of the aller-tax contributions. The following rules apply:

Tollover it a Traditlonaf IRA  You can rolf over your aller-tay contributions to a traditional IRA either directly or indirectly, Your Plan Administrator sheold be able to
vou how much of your payinent is the taxable portion and how much is the afier-tax portion.

m roll over afler-tax contributions fo a traditional IRA, it is your responsibility to keep track of, and repott to the IRS on the apphicable forms, the amount of these after-tax
ributieng. This will enable the nontaxable amount of any future distributions from the traditional 1RA to be determined,

> you rell over your afler-tax coniributions to a traditional IRA, these amounts CANNOT later be rolled over to an employer plan,

{o. 2768 srev $02) (Page t ol 4)



by Roltaver Into an Employer Plan You can roll over alter-tax contributions from an employer plan that is qualified under Code section 4014a) or a section 403(a) annuity
phan to another such plan using 4 direct roltover if the other plan provides separate nccounting for mmounts rolled over, including separate accounting for the sfter-tax employee
contributions and eamings on those contributions. You can aiso roll over afler-tax contributions from a section 403(b) tax-sheltered annuity to another section 403(b)
tax-sheltered annuity using a direct rollover if the other tax-sheliered annuity vaides sepurate accounting for amouats relled over, including separate accounting for the
after-tax einployee contributions and earnings on those contributions, You CANNOT rofl aver after-tax contributions to a governmental 457 plan. 1f you want to roll over
your afte-tax coritributions to an eonployer plan that accepls these rollovers, you cannot have the after-tax contributions paid to you first. You must instruct the Plan
Administrator to Make a direct rollover on your behalf. Also, you cannot tirst roll over alter-tax contributions to a traditional IRA and then roll over that amount into an

employer plan.
The following types of paymenls cannof be rotled over:

Payments Sprcad Over Long Pertods You connot roll over a payment it it 1s part ol o series of equal {or almost equal) payments that are made at least once a year and that

will last for:
® our lifetime {or a period measured by your life expectancy). or

* your lifetime ard your beneficiary's lifetime (or a period measured by your joint life expectancies), or
® . period of ten years or more.

Required Mintmum Payments Beginning when you reach age 70 12 or retire, whichever 1s later. a certain portion of your payment cannot be rolfed over because it is a
“required minimum payment” that must be paid to you. Special rules apply if you own more than 5% of your employer.

Hardship Distributions A hardship distribution cannot be rolled over,
ESOP Dividends Cash dividends paid to you on employer stock hetd in an employce stock ownership plan cannot be rolied over.

Corrective Distributions A distribution that is made to correct a fatled nondiscrimination test or because legal limits on certain contributions were exceeded cannot be rolled
over.

Loaus Trested a5 Distributions The amount of a plan loan that becomes a taxable deemed distribution because of a default cannot be rotled over. However, a loan offset
amount is eligible for rollover, as discussed in Part 1l below. Ask the Plan Administrator if distribution of your loan qualifies for rollover treatment.

The Plan Administrator should be able to tell you if your payment includes amounts which canaot be rolled over.

1. Direct Rollover

A DIRECT ROLLOVER is a direct payment of the amount of your plan benefits to a traditional IRA or an eligible employer plan that will accept it. You can choose a
DIRECT ROLLOVER of all or any portion of your payment that is an eligible rollover distribution, as described in Part | above, You are not taxed on any taxable portion of
your payment for which you choose a DIRECT ROLLOVER until you later take it out of the traditional IRA or eligible employer plan. In addition, no income tax withholding
is required for any tazable portion of your plan benefits for which you choose a DIRECT ROLLOVER. The plan might not let you choose a DIRECT ROLLOVER if your
distributions for the year are less than $200.

DIRECT ROLLOVER te a Traditional IRA You can open a traditional IRA to receive the direct rollover. If you choose to have your payment made directlyto a
traditional IRA, contact an IRA sponsor (usually a financial institution) to find out how to have your payment made in a direct rollover (0 a traditional IRA at that institution.
if you are unsure of how to invest your money, you can temporarily establish a traditional IRA (o receive the payment. However, in choosing a traditional IRA, you may wish
to make sure that the traditional IRA you choose wiil allow you to move all or a part of your payment to another traditional IRA at a later date, without penalties or other
lirnitations. See [RS Publication 598, Individual Retirement Arrangements, for more information on traditivnal [RAs (including lirnits on how often you can roll over between

IR As}.

DIRECT ROLLOVER to a Plan If you are employed by a new employer that has an eligible employer plan, and you want a direct rollover to that plan, ask the Plan
Administrator of that plan whether it will accept your rollover. An eligible employer plan is not legally required to accept a rollover. Even if your new employer's plan does
not accept a rollover, you can choose a DIRECT ROLLOVER 1o a traditional IRA. [f the employer plan accepts your rollover, the plan may provide restrictions on the
circumstances under which you may later receive distribution of the rollover amount or may require spousal consent to any subsequent distribution. Check witls the Plan
Administrator of that plan before making your decision.

DIRECT ROLLOVER of a Series of Paymenis Ifyou receive a payment that can be rolled over to a traditional IRA or an eligible employer plan that will accept it, and it is
paid in a series of payments for less than 10 years, your choice to make or not make a DIRECT ROLLOVER for a payment will apply to all later payments in the series until
rou change your election, You are free to change your election for any later payment in the series.

“hange in Tax Treatment Resulting from a DEIRECT ROLLOVER The tax treatment of any payment from the eligible empieyer plan or traditional IRA recciving your
HRECT ROLLOVER might be different than if you received your benefit in a taxable distribution disectly from the plan. For example, if you were born before January 1,
36, you might be entitled to ten-year averaging for capital gain treatment, as explained below. lHowever, if you have your benefit rolled over to a section 403(b)
x-sheltered annuity, a governmental 457 plan, or a traditional IRA ina DIRECT ROLLOVER, your benefit will no lenger be eligible for that special reatment. Sce the
ctions below entitied "Additional 10% Tax if You Are Linder Age 59 172" and "Special Tax Treatment if You Were Bom Before January 1, 1936.%

. Payment Paid To You

otr payment can be rolled over (see Part | above) and the payment is made to you in eash, it is subject to 20% federal income tax withholding on the taxable portian (state
withholding may also apply). The payment is taxed in the year you receive it unless, within 60 days, you roll it over te a traditional IRA or an eligible employer plan that
:pts rollovers, If you do not roll it over, special tax rules may apply.

idatory Income Tax Withliolding [fany portion of your payment can he rolled over under Part | above and you do not elect to make a DIRECT ROLLOVER, the plan
Juired by law to withhold 20% of the taxable amount. This amount is sent to the [RS as federal income tax withholding. For example, if you can roff over a taxable

1enl of $10,000, only 38,000 will be paid to you because the plan must withhold 52,000 as income tax. Iowever, when you prepare your income tax return for the year,
s you make a rollover within 60 duys (see "Sixty-Day Rollover Option" below), you must report the full $10,000 a5 a taxable payment from the plan. You must report
2,000 a5 tax withbeld, and it will be credited against any income tax you owe for the year. There will be no income tax withholding if your payments for the year are less

3200,
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Voluntary Ingo1 "2 Tax Withholding [f any portion of your payment is taxable but eannot be ralled aver under Part [ above, the mandatory withholding rules describeqd
above do not app 1y. Inthis case, you may elect not to lave withholding apply to that portion. [f you do nothing, an amount will be taken out of this portion of your payment
for fedaral incons € X withholding. To elect out of withholding, ask the Plan Administrator for the election form and related information.

Stxty-Day Rollover Option [fyou receive a payment that can be rolled over under Part [ above, you can stll decide to roll over all or part of it to a traditional IRA or to gn
eligible c;np)ﬂygr plan that accepts rollevers, if you decide te roll over, you must contribute the amount of the payment you received to a taditional IRA or eligible vinpio, vr
plan within 6 Jexys afier you receive the payment. The pottion of your payment that is rotled over will not be taxed until you take it out of the traditional IRA or the cligible

employer plan.

You can roll over Hp to 100% of your payment that can be rolled over under Part Eabove, including an amount equal to the 20% of the taxable portion that was withheld. [f
vou choose (o rob 1 over 100%, you must find other money within the 60-day period to contribute to the traditional {RA or the eligible cmployer plan, to replace the 2094 that
was withheld, O 1 the other hand, if you roll over only the 80% of the taxable portion that you reccived, you will be taxed on the 20% that was withheld.

Example; The ta Xable portion of your payment that can be rotled over under Part { above is 310,000, and you choose to have it paid to you. You will receive $8.000, and
$2.000 will be senit to the IRS as income tax withholding, Within 60 days alter receiving the $8,000, you may roll over the entire $10,000 to a traditional [RA or an eligible
employer plan, T o do this, you roli over the $8,000 you received from the plan, and you will have to find $2.000 from other sources (your savings, a loan, etc.). In this case,
the eatire $ 10,0040 is not taxed untif you take it out of the traditional IRA or an eligible employer plan, [f you roli over the entire $10,000, when you file your income tax
return you may w2 &t a refund of part or all of the $2,000 withheld. If, on the other hand, you roll over only 33,000, the $2,000 you did not roll over is taxed in the year it was
withheld, When you file your income tax return, you may get a refimd of part of the $2.000 withheld. (However, any refund is likely to be targer if you roll over the entire

$10.000.)

Additional 10% Tax If You Are Under Age 59 1/2 If you receive a payment before you reach age 59 1/2 and you do not roll it over, then, in addition to the regular income
tax, you niay hav € (0 pay an exir tax eq val to 10% of the taxable portion of the payment. The additional 10% tax generally does not apply to (1) payments that are paid after
you separaic frorx service with your employer during or aller the year you reach age 55, (2) payments that are paid because you retire due to disability, (3) payments that are
paid as equal (or almost equal ) payments over your life or life expectancy (or your and your beneficiary's lives or {ife expectancies), (4) dividends paid with respect to stock
by an employee stock ownership plan (ESOP) as described in Code section 404(k), {5} payments that arc paid directly to the govemnment to satisfy a federal tax levy, (6)
payments that ares paid to an alternate payee under a quahfied domestic relations order, or {7) payments that do not exceed the amount of your deductihle medical expenses.
See IRS Forn 53 29 for more information on the additional 10% tax.

The additional 10% tax will not apply to distributions from a governmental 457 plan, except to the extent the distribution is attributable to an amount you rolled over to that
plan (adjusted for investmeni retums) from another type of eligible employer plan or IRA. Any amount rolled over from the governmental 457 plan to another type of eligible
employer plan or a traditional IRA will becomie subject to the additional 10% tax if it is distributed to you before you reach age 59 1/2, unless one of the exceptions applies.

Special Tax Treatment If You Were Born Before January I, 1936 If you receive a payment from a plan qualified under section 401(a) or a section 403(a} annuity plan
that can be rolled over under Part I and you do not roll it over to a traditional IRA or an eligible employer plan, the payment will be taxed in the year you receive it. However,
if the payment gqualifies as a"lump sum distribution,” it may be eligible for special tax treatment. (See also "Employer Stock or Securities®, below.) A lump sum distribution is
a paymeunt, within one year, of your entire balance under the plan (and certain other similar plans of the employer) that is payable to you after you have reached age 59 1/2 or
because you have separated from service with your employer (or, in the case of a self-cmployed individual, after you have reached age 59 1/2 or have becorne disabled). For a
payment to be treated as a lump sum distribution, you must have been a participant in the plan for at least five years before the year in which you received the distribution. The
special iax treatment for lump sum distributions that may be available to you is described below.

Ten Year Averaging If youreceive a lump sum distribution and you were born before January 1, 1936, you can make a one-time election to figure the tax on the payment by
using *"10-year averaging” (using 1986 tax rates). Ten-year averaging often reduces the tax you owe. (NOTE: 403(b) plans are not eligible for ten-year averaging.)

Capltal Galn Treatment If you receive a lump sum distribution and you were born before January 1, 1936, and you were a participant in the plan before 1974, you may elect
to have the part o your payment that is attributable to your pre-1974 participation in the plan taxed as long-term capital gain at a rate of 20%.

There are other limtts on the special tax treatment for Juinp sum distributions. For example, you can generally elect this special tax treatment only once in your lifetime, and
the election applies to all lump sum distributions that you receive in the same year. You may not elect this special tax treatment if you rolled amounts into this plan from a
403(b) tax-sheltered innuity contract, a governmental 457 plan or from an {RA not originaily attributable to a qualified employer plan. If you have previously relled over a
distribution from the plan (or certain other similar plans of the employer), you cannot use this special averaging treatment for later payments from the plan. If you roll over
your payment to a traditional IRA, governmental 457 plan, or 403(b) tax-sheltered annuity, you will not be able to use special {ax treatment for later payments from that IRA,
plan, or annuity.  Also, if you roll over only a portion of your payment to a traditional IRA, govemnmental 457 plan, or 403(b) tax-sheltered annuity, tiis special tax treatment
is not available for the rest of the payment. See IRS Form 4972 for additional information on uinp sum distributions and how you eleet the special tax treatment.

Employer Stock or Securitles There is a special rule for a payment from the plan that includes employer stock (or other employer securities). To use this special rufe, 1) the
payment must qualify as a lump sum distribution, as described above, except that you do not need five years of plan participation, or 2} the employer stock included in the
payment must be attributable to "after-lax" employee contributions, if any. Under this special rule, you may have the option of not paying tax on the "net unrealized
appreeiation” of the stock until you sell the stock. Net unrealized appreciation generally is the increase in the value of the employer stock while it was held by the plan. For
example, if employer stock was contributed to your plan account when the stock was worth $1,000 but the stock was worth $1,200 when you received it, you woald not have

to pay tax on the $200 increase in value until you later soid the stock.

You may instead elect not to have the special rule apply to the net unrcalized appreciation. In this case, your uet unrealized appreciation will be taxed in the year you receive
he stack, unless you roll over the stock. The stock can be rolled over to a traditional IRA or anether cligible employer plau, either in a direct rollover or a roliover that you
nake yourself. Generaily, you will no fonger be able to use the special rule for net unrealized appreciation if you roil the stock over to a traditional IRA or another eligible

mployer plan.
“you receive only employer stock in a payment that can be 1oiled over, no amount will be withheld from the payment. If you receive cash or property other than employer

ock, as weil as emiployer stock, in a payment that can be rolled over. the 20% withhelding amount will be based on the entire taxable amount paid to you tincluding the value
“the employer stock determined by excluding the net unrcalized appreciation). However, the smount withheld will be limited to cash or property (exeluding employer stock)

dd to you.

you receive emplover stock ina payment that quajifies as a Inmp sum distribution, the special fax freatment for lump sum distributions described above (such as [ 0-year
eraging) also may apply. See IRS Form 4972 for additional nformation on these mles.
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Repayment of Plaan Loans If your employinent ends and you have an outstanding loan from your plan, your employer may reduce (or "offset”) your balance in the piay by
fhe mnount of the foan you fave not repaid. The amount of your loan offset is treated as a distribution to you at the time of the offset and will be taxed unless you roll over un
amount equal to thie amount of your loan offset to another qualified emnployer plan or a traditional [RA within 60 days of the date of the offset. If the amount of your loun
affsct is the only mount you receive or are lreated as having received, no amount will be withheld from it. If you receive other payments of cash or property from the plan
e 20% withhold ing amount will be based on the entire amount paid to you, ineluding the amount of the loan offset. The amount withheld will be Limited to the amount of
other cash or property paid 1o you {other than any employer securities). The amaunt of the defaulted plan loan that is a taxable deemed distribution canniot be rolled aver,

V. Surviving Spouses, Alternate Payees, And Other Beneficiaries

in general, the rules summarized above that apply to payments lo employeces also apply to payments to surviving spouses of employees and to spouses or former spouses who
are "alicrnate pay <es.” You are an alternate payee if your interest in the plan results from a "qualified domestic relations order,” which is an order issucd by a court, usually in

connection with a divorce or legal separation.
I you ure a surviving spouse or an altemate payee, you may choose to have a payment that can be rolled over, as described in Part [ above, paid in a DIRECT ROLLOVER 10

a traditional [RA ot fo au eligible employer plan or paid to you. ! you have the payment paid to you, you can keep it or rell it over yourselfto a trnditional IRA or to an
eligible employer plan. Thus, you have the same choices as the employee.

If you are a bene ficiary other than a surviving spouse or alternate payee, you cannot choose a direct rollover, and you cannot roll over the payment yourseif.

If you are a surviving spouse, an aliernate payee, or another beneficiary, your payment is generally not subject to the additional 10% tax described in Part 1if above, even if
you are younger thanage 59 172,
I you are a surviv ing spouse, an alternate payee, or another beneficiary, you may be able to use the special tax treatment for lump sum distributions and the special rule for

payments that include employer stock, as described in Part {H above. If you reccive a payment because of the employee's death, you may be able to ireat the payment as a
lump sum distribution if the employee met the appropriate age requirements, whether or not the employee has had 5 years of participation in the plan.

How To Obtain Additional Information

This notice summarizes only the federal (not state or local) tax rules that might apply to your payment. The rules described abave are complex and contain many conditions
and exceptions that are not included in this notice. Therefore, you may want to consult with the Plan Administrator or a professional tax advisor before you take a payment of
your benefits frorn your plan. Also, you can find more specific information on the tax treatment of payments from qualified employer plans in IRS Publication 575, Pension
apd Annnity Incorme, and [RS Publication 590, Individual Retirement Arrangements. These publications are available from your local IRS office, on the IRS's lnternet Web

site al www.irs.gov, or by calling 1-800-TAX-FORMS.
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Neville F Bothwell

VIA MAIL AND FACSIMILE TO (845) 735-2251
October 1, 2007

Allyson Loeffler

Benefits Administrator
Imasco Holdings Group, Inc
One Blue Hill Plaza

Third Floor

Box 1588

Pearl River, NY 10965-1588

Dear Ms Loeffler,

Thank you for your letter of July 2, 2007 advising me to contact the new owner of
the contract for the Restated Genstar Company and Affiliated Retirement Plan,
Diversified Investment Advisors, Inc.. | contacted that company and spoke with
Tamisha who checked the referenced account GC 40983 and could find no record
of me or my pension. She told me to call Angela Ross at (212) 9033428 who
needed the dates of my empioyment with the Genstar companies to research my
pension status. | have called Angela Ross repeatedly and left messages but no
return call.

[t appears to me that | have been missed in the sale of the pension contract. | was
never notified of the sale to Diversified and never received in October, 2003 a copy
of the notice that you enclosed with your July 2, 2007 letter. If this is the case, the
responsibility for my pension may have remained with Genstar/lmasco as set out in
the documents you sent me in the 1994-1999 period when we corresponded about
the pension.

Please let me know what has happened as soon as possible as | wish to draw
down the pension in the immediate fulure. My phone number is
and my e-mail is nevila@san.rr.com.
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TO: VESTED TERMINATED PARTICIPANTS

You are a vested terminated participant in the Restated Genstar Company and
Affiliated Companies Reurement Plan (“Restated Plan™), which plan was terminated in
December of 1984. At plan termination, Genstar Company established a group annuiry
coatract with Mutual Life [nsurance Company ot New York (“MONY ™) under which
MONY provided an irrevocable guarantes of benefit payments to participants and
Genstar Company (aow “[TL (USA) Limited”™) was cesponsible for benefics
adminismration and communication with plan participants and beneficiaries. MONY
ceflected this guarantee in the form of certificates issued to each plan participant entitled
to a benefit. [n 1994, as outlined in correspondence you received trom [TL (USA)
Limiced, MONY 's guarantes was assumed by AUSA Life [nsurance Company, [nc.
(“AUSA"). [n April 2003, AUSA underwent a name change to Transamerica Financial

Life [nsurance Company (“TFLIC™).

Effective October 24, 2003, the group annuity conwact changed. This will aot
cause any change in the amount of the benefit you are entitled to receive or in the dming
and available forms of payment for such benefit. Under the new arrangement, TFLIC
will continue to guarantee benefit payments to participants and beneficiaries. However,
[TL (USA) Limited will no longer participate in administration of plan benefits or
communicate with plan participants and beneficiaries. Diversified [nvesunent Advisors,
[nc. (an affiliated company of and service agent for TFLIC) (“Diversified) will assume
sole and complete responsibility for administration of the contract and communication

with plan participants.

Therzfore, in the future, all communications rslating to your benefit (i.e., benefic
estimates, requests for benefit applications or change of address) should be forwarded

dxreﬂtly to:  Diversified [nvestment Advisors, Inc. P ,7
4 Manhattanville Road , C v
DB-RCG Mail Drop 4-41 K, W
Purchase, New York 10377-2133 ' /?/ .

Telephoge #: 800-456-0038.

Be surs to refersuce Account No. GC 409233 in your correspondence.

Aporoximately thres months prior to your normal retirement date, Diversified will

forward to you forms necessary to conunence payment. Therefore, you must be sure to
keep Diversified advised of any updates to your address. Should you wish to elect early

retirement, please forward your request for a benefit calculaton and application forms a
few mounths prior to your desired annuity commencement date.

[f you are also a vested terminated or retired participant under the Consolidated

Genstar Company and Affiliated Companies Retirement Plaa, you will continue to
corununicate with [TL (USA) Limited cegarding your Cousolidated Plan benefic



Imasco Holdings Group, Inc.

One Blue Hill Plaza

Third Floor

Box 1588

Pearl River, NY 10965-1588

{845) 735-1600
Telecopier: (845) 735-2251

July 2, 2007

Mr. Neville Bothwell

Dear Mr. Bothwell:

This office is in receipt of your letter dated June 20, 2007 regarding your inquiry concerning the
Restated Genstar Company and Affiliated Retirement Plan. Please be advised that this contract
was sold in October, 2003 to Diversified Investment Advisors, Inc. A notice was mailed to all
participants at that time (copy enclosed). Kindly contact Diversified at: (800)456-0038 regarding
this benefit.

Very truly yours,
// (//4‘ 1 f/q//’/ A

Aﬂyqon Loeffler
Benefits Admlmsnatm



One P Hill Plaza

@ﬁﬁﬁgg Qfé - Third Hoor
DEMEFITS ADM!N\STW’-\TIGN Ploy Phin

Peart Fivear, MY 10865-8588

(914) 735-0G39
Telecopier: (914) 735-2251

February 5, 1999

Mr. Neville Bothwell

Dear Mr. Bothwell:

Please be advised that you have a vested benefit under the Restated Genstar Company and
Affiliated Companies Retirement Plan. Your normal retirement date is March 1, 1999. Under the
terms of the Restated Plan, a participant may elect early retirement on the first of the month
coinciding with or next following his/her 55th birthday.

At such time as you wish to commence benefits under the Plan, please contact this office in
writing several months in advance of your desired annuity starting date.

Very truly yours,

-

] ) /‘f::? .
LSV I A A
AL if/%}p 0 JW{ZQW—
Allyson Loeffler

Benefits Administrator
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STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION

BOARD PROCEEDINGS DIVISION - MIC:80

450 N STREET, SACRAMENTO, CALIFORNIA

P.O. BOX 942879, SACRAMENTO, CALIFORNIA 842739-0080
916-327-1798 « FAX 916-324-3984

www.boe.ca.gov

NEVILLE BOTHWELL

ILA BOTHWELL

September 19, 2014

Re: Neville Bothwell and lla Bothwell

Case ID. 713600

Hearing:  October, 2014, Board Meeting in Culver City

Dear Neville Bothwell and la Bothwell:

BETTY T. YEE
First District, San Francisco

SEN. GEORGE RUNNER (Ret)
Second District,Lancaster

MICHELLE STEEL
Third District, Orange County

JEROME E£. HORTON
Fourth District Los Angeles

JOHN CHIANG
State Controller

CYNTHIA BRIDGES
Executive Director

Recently, Contribution Disclosure forms for the above case were mailed to each person listed below.
As shown below, completed contribution disclosure forms have not been received from every party,

participant or agent regarding the above case.

Taxpayer, Participant or Agent

Neville Bothwell
lla Bothwell
Floyd C Geis

Contribution Disclosure Forms Received

No
No
No

The Board Members will not consider this matter without completed contribution disclosure forms.
For your convenience, another set of Contribution Disclosure forms is enclosed. Please complete the forms
and return them to this office within 10 days from the date of this letter. Forms may be faxed to 916-324-

3984 or emailed to Toya.Davis@boe.ca.gov.

Should you have any questions regarding completing the enclosed forms, please contact me at
(916) 327-1798 or e-mail me at Toya.Davisi@boe.ca.gov.

Enclosures
cc: Please See Page 2

BOE-1610-2 (9-13) 36815795
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BO-1400-C FEV. 12 ( 1-03) STATE OF CALIFORNIA
CONTRIBUTION DISCLOSURE FOR AGENT BOARD OF EQUALIZATION
(Attorney, Accountant, Consultant, Etc.) .

Government Code Section 15626(e) requires that a party to, or a participant in, an adjudicatory proceeding pending before the Board
shall disclose on the record of the proceeding any contribution or contributions made within the preceding 712 months by the party or
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Mai C. Tran

Tax Counsel I1

Board of Equalization, Appeals Division
450 N Street, MIC: 85

P.O. Box 942879

Sacramento, CA 95814

Tel: (916) 324-8244

Fax: (916) 324-2618

Attorney for the Appeals Division
BOARD OF EQUALIZATION

STATE OF CALIFORNIA
In the Matter of the Appeal of: ) HEARING SUMMARY
)
) PERSONAL INCOME TAX APPEAL
)
NEVILLE BOTHWELL AND ) Case No. 713600
)
ILA BOTHWELL )
,,,,,,,,,,,,,,,,,, )
Proposed
Year Assessment
2008 $ 476
Representing the Parties:
For Appellants: Floyd C. Geis, Certified Public Accountant
For Franchise Tax Board: Maria Brosterhous, Tax Counsel
QUESTION: Whether appellants have shown error in respondent’s (Franchise Tax Board or

FTB) proposed assessment on a traditional Individual Retirement Account (IRA)

distribution.

HEARING SUMMARY

Appellants filed their 2008 California tax return, in which they reported a federal
adjusted gross income (AGI) of $274,127 and a California AGI of $253,531. Appellants reported a

Appeal of Neville Bothwell and 1la Bothwell NOT TO BE CITED AS PRECEDENT - Document prepared for
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California taxable income of $246,147. On their Schedule CA, appellants subtracted $9,688 as a
California adjustment.’ Appellants received a payment of $5,122 from Diversified Investment
Advisors (DIA) as reported on a Form 1099-R. Appellants did not file a federal Form 8606 for
nondeductible contributions. Appellants also received a payment of $5,072.88, as reflected on a
Canadian Form NR4 Statement of Amounts Paid or Credited to Nonresidents of California by
Service Canada Pension Plan. Based on federal information, respondent issued a Notice of Proposed
Assessment (NPA) dated March 29, 2012, which added $9,688 to appellant’s taxable income of
$246,147 for a revised taxable income of $255,835, which resulted in a proposed assessment of
additional tax of $901, plus interest. (Resp. Op. Br., pp. 1-2, Exlis. A, B, C,D & E.)2

Appellants protested the NPA by letter dated May 21, 2012. Appellants contended that
the entire amount of the pension income was not subject to California tax because it was earned while
appellants were residents of another state. Appellants asserted that California is prohibited from taxing
a nonresident retired employee on his pension received and earned while he was a resident of a state
other than California pursuant to federal Public Law (P.L.) 109-264. Based on additional information
from appellants showing that $4,566 of this income was a distribution from a Canadian pension plan,
respondent adjusted the assessment to remove the $4,566 from the Service Canada Pension Plan® and
tax only the $5,122 (i.e., $9,688 - $4,566) from DIA. Respondent issued a Notice of Action (NOA)
dated December 28, 2012, sustaining the remaining proposed assessment of additional tax of $476, plus
interest. ‘This timely appeal then followed. (Resp. Op. Br., p. 2, Exhs. F & G.)
11
"

" This is composed of a $5,122.00 payment from Diversified Tnvestment Advisors and $4,566.00 (of the $5,072.88) payment
from Service Canada Pension Plan.

* The first page of Exhibit E is respondent’s NPA, dated March 29, 2012. However the second page of the exhibit, rather
than being page two of the NPA, is the second page of the Notice of Action dated December 28, 2012. The hand-written
notations on the first page of the NPA show the revisions that were later made by the Notice of Action, which revigions

reduced the proposed tax to $476 as a result of allowing a deduction from income of $4,566 for the Canada Pension Plan
based on substantiation provided by the taxpayers.

? Although the Canadian Form NR4 reflected receipt of $5,072.88, appellants only excluded $4,566 of this amount on their
Schedule CA.

Appeal of Neville Bothwell and Ila Bothwell NOT TO BE CITED AS PRECEDENT - Document prepared for
Board review. It does not represent the Board’s decision or opinion.
-2- Rev. I: 10-10-2014




S

- T~ B T N O S e

]

20

Contentions

Appellants’ Contentions

Appellants maintain their position as stated in their protest letter. Appellants contend
that the taxpayers were residents of another state at the time the pension was earned. Appellants
contend that the IRA distribution they received from DIA was rolled over from a pension
appellant-husband earned at his former Canadian employer, Genstar. Appellants contend that the
Genstar pension would not have been subject to California tax based on P.L. 109-264. As such,
appellants assert that any subsequent rollover and distribution of these same pension plan assets to a
United States (U.S.) Manager-based IRA would be treated the same way and taxed upon the same
basis. Appellants assert that they have detailed records and will present records establishing the
creation and ultimate disposition of the Canadian Genstar pension plan and assets. (Appeal Letter,
pp. 1-2.)

In their reply brief, appellants dispute respondent’s reference to appellants’ lack of filing
a Federal Form 8606 for non-deductible contributions. Appellants state that they reported all income
from DIA of $5,122 for both gross income and taxable income on their federal 2008 tax return.
Appellants state that they made no claim for any adjustment for non-deductible contributions. (App.
Reply Br., p. 1)

Appellants further dispute respondent’s statement that the taxpayers established a
traditional IRA after terminating a Canadian pension plan. Appellants contend that they did not
establish the pension plan or the IRA, rather, the pension plan and IRA roll over administration was the
work of Genstar and its successors in interest. Appellants contend that they did not make any IRA
rollovers on their own. Appellants contend that they received the first pension plan payment from
Genstar in 2004, that the normal retirement age for the Genstar pension plan was 65-years-old, and that
appellant-husband did not receive the pension benefit until he was at least 70-years-old. Appetlants
also contend that the IRA distribution resulted from appellant-husband’s employment as a Canadian
citizen whitle working for ¢ Canadian company. Appellants contend that they presented a sigined
statement under penalty of perjury indicating that they never took an IRA deduction or funded a

deductible or non-deductible IRA on any tax return from 1980 through 2012. Appellants assert that
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they had no knowledge that they were plan beneticiaries until more than five years after the normal
retirement eligibility age. Appellants state that they submitted appellant-husband’s employment history
demonstrating that he left Genstar in 1980. (App. Reply Br., pp. 1-2.)

Appellants further assert respondent accepted that appellants” income from the Service
Canada Pension Plan is exempt from California taxation pursuant to P.L. 109-264. Appellants contend
that the same reasoning should apply for the distribution from DIA. Appellants note that they did not
make any claims they were nonresidents of California during the protest process. (App. Reply Br.,
pp- 2-3.)

Appellants submitted an employment and tax history signed under penalty of perjury by
appellant-husband in which he indicates that the pension and [RA distribution were based upon
non-U.S. and non-California employment. He also indicates that appellants were originally Canadian
and Australian citizens and that they established residency in the United States in 1979. Appellant-
husband indicates that he was a participant in the Canadian Genstar pension as a result of his
employment in the Canadian company from 1970 to 1980. Appellant-husband also states that, in 1980,
he resigned from Genstar and became a self-employed real estate investor in California as of 1980. He
states that he has been self-employed since 1980 and was not a participant in any pension plan
established in the United States. Appellant-husband indicates that the Genstar pension was rolled over
to DIA by Genstar and its successors. As such, appellant-husband asserts that the assets within the IRA
are attributed to his Canadian employment at Genstar when he and his wife were residents of Canada.
(App. Reply Br., p. 3, Atth.)

In response to the Appeals Division’s request for additional information, appellants
reiterate that the pension income was earned in Canada while appellants were Canadian residents and,
therefore, P.L. 109-264 precludes California from taxing the pension income. Appellants assert the fact
that they were Canadian residents at the time the pension was earned is unacknowledged by the
Appeals Division. Appellants state that they possess records showing the administration of the Genstar
penston pian was a Canadian Employer Pension Plan and, when Genstar teriminated the pension plan,
the assets were rolled over into an IRA with DIA. Appellants point out that appellant-husband and

their tax representative submitted statements under penalty of perjury to establish the pension was
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earned prior to appellants’ residency in the United States and California. Appellants assert the fact that
they did not establish pension plans or IRAs or make contributions to such retirement plans while they

were California residents is also unacknowledged by the Appeals Division. Appellants did not address
the Appeals Division’s request for documentation of their basis in the proceeds from DIA. (App. Addl.
Br., pp. 1-2.)

Respondent’s Contentions

Respondent contends that, as appellants were California residents in the tax year at
issue, all income earncd by appellants, regardless of source, is subject to California taxation pursuant to
R&TC section 17041, As to appellants’ argument that the IRA distribution is exempt from California
taxation under P.L. 109-264, respondent contends that this federal limitation, and the related California
law found in R&TC section 17952.5," only protects nonresident taxpayers who worked and earned their
pension or retirement income in one state and later became residents of a second state from being taxed
by the nonresident state. Respondent argues that these provisions do not exempt taxpayers from being
taxed on their pension income by the state of which they are residents at the time of their receipt of the
income. Respondent contends that, as the taxpayers filed a California resident return for the 2008 tax
year and have not disputed their California residency for this year, they are subject to tax on all income
from all sources and their income from a traditional IRA which may have originated from the
contribution of income previously earned outside California is not exempt from California taxation.
(Resp. Op. Br., pp. 2-3.)

Respondent further contends that appellants have not demonstrated their basis in any
portion of the IRA distribution. Respondent acknowledges that Internal Revenue Code (IRC) ‘
section 408(d) provides a general exemption from tax for IRA distributions to the extent that the
taxpayer is recovering a basis in the IRA, such as the amount of nondeductible contributions to the IRA
account. Respondent acknowledges that California conforms to the current federal treatment of IRA

distributions with some exceptions for IRAs with a pre-1987 basis, citing R&TC section 17507.

* Respondent sometimes refers to this statute erroneously as R&TC section 17592.5.
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appellants have not filed a Form 8606 as required to report and establish a basis in an IRA. As such,
respondent contends that appellants have not met their burden of proof in demonstrating that the FTB
improperly imposed tax on the distribution from their traditional IRA. (Resp. Op. Br,, pp. 3-4.)

The Appeals Division requested that respondent provide an explanation of respondent’s
determination the income received from the Canada Pension Plan is not taxable by California while
respondent determined the income received from DIA is taxable by California. In response, respondent
states that it erroneously subtracted the income appellants received from their Canada Pension Plan
from the proposed assessment. Respondent asserts that, absent its action, the income from the Canada
Pension Plan is properly taxable by California pursuant to R&TC section 17041, Respondent contends
that, as appellants were California residents in 2008, all income, including income from a pension plan
initiated in Canada, is taxable in California. Respondent states that, due to respondent’s error, the only
income remaining at issue is the income received from DIA. Respondent contends that appellants have
not demonstrated that this income is not taxable in California and they have not met their burden of
proof in showing error in its assessment, which is based on a federal determination. (Resp. Addl. Br.,
pp- 1-2.)

Applicable Law

The FTB’s determination is presumed correct and appellants have the burden of proving
it to be wrong. (7Todd v. McColgan (1949) 89 Cal.App.2d 509; Appeal of Michael E. Myers,
2001-SBE-001, May 31, 2001.) In the absence of uncontradicted, credible, competent, and relevant
evidence showing an error in the FTB’s determinations, respondent’s determinations will be upheld.
(Appeal of Oscar D. and Agatha E. Seltzer, 80-SBE-154, Nov. 18, 1980.)

California residents are taxed upon their entire taxable income regardless of source.
(Rev. & Tax. Code, § 17041.) IRC section 61, as incorporated into California law by R&TC
section 17071, provides that gross income means all income from whatever source derived, including
pensions. (Int.Rev. Code, § 61(a)(11).) Distributions of tax-deferred contributions from retirement
accounts are generally includable in 1
§ 17507; Int.Rev. Code, § 408(d).) For California purposes, this federal provision is modified by

R&TC section 17507, subdivision (b), to provide that an individual has a basis for annuity computation
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purposes in any contributions to an [RA not allowed as a deduction for California purposes pursuant to
former R&TC section 17272, subdivisions (a),(e), or (g) (in effect prior to 1987). For certain
contributions made prior to 1987, the excess contributions made over the lesser allowable California
contributions becomes the basis which, when distributed, is not taxed.’

In the Appeal of Roy and Phyllis Watts, 97-SBE-011, decided by the Board on
May 8, 1998,° the Board considered whether the lump sum distribution from a pension plan, which was
rolled over to an IRA, while the recipient was a non-resident of California, could be included in the
recipient’s California basis in the IRA when the recipient became a California resident. The FTB had a
practice of allowing taxpayers to treat as basis the annual contributions madc to an IRA (upto a
maximum of $2,000 per year) and the earnings therecon, which were made while the taxpayers were
residents of another state. The Board declined to extend this treatment by the FTB to the rollover of
pension plans to IRAs by nonresidents. The Board instead reasoned that the distribution which the
taxpayers received from their employer pension plan was taxable income, which the taxpayers deferred
from tax by rolling over the pension plan into an IRA, and they had escaped taxation by Illinois on the
income when the taxpayers became California residents. |

Section 114(a) of Title 4, Chapter 4 of the United States Code provides that no state may
1mpose an income tax on any retirement income of an individual who is not a resident or domiciliary of
1
1
i

% 1n 1975, the maximum allowable contribution under federal law was $1,500, but the maximum allowable contribution
under California law was zero. From 1976 to 1981, the maximum allowable contribution under federal and California law
was $1,500. From 1982 to 1986, the maximum allowable contribution under federal law was $2,000, but the maximum
allowable contribution in California was $1,500. The difference between the maximum allowable contributions under
federal law and under California law was treated as the taxpayer’s California basis in the IRA. When the distributions were
made, the distributions were not taxable to the extent of the taxpayer’s California basis. (See former Rev. & Tax. Code,

§ 17520 (repealed in 1983).) This treatment was extended to taxpayers who made contributions while they were
nonresidents of California. (Former Rev. & Tax. Code, § 17530 (repealed in 1983)) From 1976 fo its repeal in 1987
former R&TC section 17530 provided that taxpayers may treat as basis the amount of “anaual contributions” to an IRA (up
to a maximum amount of $2,000 per year) and the carnings thereon, which were made while the taxpayer was a resident of
another state.

¢ Board of Equalization cases are generally available for viewing on the Board’s website
(hitp://www.boe.ca.gov/legal/legalopcont.htm).
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such state, as determined under the laws of such state. P.L. 109-264" amended section |14(b)(1)(1) of
Title 4, Chapter 4 of the United States Code to clarify the treatment of self-employment for purposes of
the limitation on State taxation of retirement income by expanding the definition of “retirement
income” to include any plan, program, or arrangement in writing that provides retirement payments for
prior service to a retired partner and that is in effect immediately before retirement. The related
California statute, R&TC section 17952.5, provides that qualified retirement income received on or
after January 1, 1996, for any part of the year during which a taxpayer was not a resident of California,
is excluded from the taxable income of the nonresident or part-year resident.

STAFF COMMENTS

Appellants were residents of Canada prior to 1980 and, while they were in Canada,
appellant-husband earned a Canadian pension from Genstar and a pension from Service Canada
Pension Plan. Appellant-husband’s funds in the Genstar pension were rolled over to DIA, a traditional
IRA. Tn 2008, appellant-husband received a distribution from DIA, which is the income at issue in this
appeal. Appellants acknowledge that they became California residents beginning in 1980 and that they
were California residents during the 2008 tax year at issue. California residents are taxed on all income
received from whatever source. (Rev. & Tax. Code, § 17041.) Distributions from an IRA made to
California residents are generally taxable in the year the distribution is made. (Rev. & Tax. Code,

§ 17507; Int. Rev. Code, § 408(d).) It appears to staff that, as appellants were California residents in
2008, the IRA distributions they received are taxable by California. It appears to staff the fact that

appellant-husband eamned the pension in Canada is irrelevant. It appears to staff that the relevant

7 p.L. 109-264 provided the following:
(a) IN GENERAL—Section 114(b)(1)(1) of title 4, United States Code, is amended— (1} by inserting ““(or any
plan, program, or arrangement that is in writing, that provides for retirement payments in recognition of prior
serviee Lo be made to a retired partner, and that is in effect immediately before retirement begins)” after
“section 3121(V)(2HC) of such Code™, (2) by inserting “*which may include income described in subparagraphs
(A) through (1)’ after ““(not less frequently than annually’’, (3) by adding at the end the following: ““The fact that
payments may be adjusted from time fo time pursuant to such plan, program, or arrangement to limit total
disbursements under a predetermined fornmla, or to provide cost of living or similar adjustments, will not cause the
periodic paymients provided under such plan, program, or arrangement to fail the ‘substantially equal periodic
payments” test.””, and (4) by adding at the end the following: *“(4) For purposes of this section, the term ‘retired
partner’ is an individual who is described as a partner in section 7701(a)(2) of the Internal Revenue Code of 1986
and who is retired under such individual’s partnership agreement.””.
(b) APPLICATION.—The amendments made by this section apply to amounts received after December 31, 1995.
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inquiry is whether appellants were California residents in 2008 when the funds were distributed.

Appellants’ reliance on P.L. 109-264 to support their contention that the Genstar pension
would not have been subject to California tax appears to be misplaced. This federal limitation only
protects nonresident taxpayers who worked and earned their pension or retirement income in one state
and later became residents of a second state from being taxed by the prior state. Here, as appellants
were California residents at the time of their receipt of the income, it appears that this provision does
not exempt appellants from being taxed by California on their pension income earned outside of
California.

Respondent acknowledges that the FTB erroncously determined that the income
received from Service Canada Pension Plan is not taxable by California. Respondent contends that the
income received from both the Service Canada Pension Plan and DIA is taxable by California.
Appellants assert that, because respondent determined that the income from the Service Canada
Pension Plan is exempt from California taxation, the same reasoning should apply for the distribution
from DIA. The parties should be prepared to provide legal authority and analysis supporting their
arguments.

Generally, all income from an IRA is taxable when distributed. (Int.Rev. Code,

§ 408(d).) However, for certain pre-1987 contributions to an [RA, taxpayers are allowed a basis in the
amount of the difference between the deductible contributions for federal purposes and the amount of
deductible contributions for California purposes. (Rev. & Tax. Code, § 17507, subd. (b).) It appears
that appellants’ contributions were made prior to 1980, during appellant-husband’s residency and
employment in Canada. Staff notes that appellants did not establish pension plans or IRAs or make
contributions to such retirement plans while they were California residents. In order to determine the
extent to which, if any, appellants’ IRA distributions are excludable from their California taxable
income, appellants will need to demonstrate their basis in the IRA. Appellants have the burden of
presenting uncontradicted, credible, competent, and relevant evidence to show that they have a basis in
the distributions. A taxpayer may demonstiate their basis in a reti
taxpayer made nondeductible contributions to the retirement account or the taxpayer was taxed on the

contribution made by his employer. Appellants will need to show whether they made nondeductible
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contributions into the retirement account or whether they had to pay tax on the contributions made by
appellant-husband’s employer while he was employed by the Canadian company and a resident of
Canada. It appears that, as appellant-husband did not make any further contributions to the retirement
account once he became a California resident, he could not have made any nondeductible contributions
in the retirement account after 1980. Tn addition, pursuant to the Board’s decision in the Appeal of Roy
and Phyllis Watts, supra, it appears to staff that the rollover of the assets in the Genstar pension to the
IRA held by DIA may not be treated as an increase in appellants’ California basis.

If either party has any additional evidence to present, they should provide their evidence
to the Board Proceedings Division at least 14 days prior to the oral hearing pursuant to California Code
of Regulations, title 18, section 5523.6.°
"

"

"

Bothwell_revl _mt

¥ Bvidence exhibits should be sent to: Khaaliq Abd’Allah, Appeals Analyst, Board Proceedings Division, State Board of
Equalization, P.O. Box 942879 MIC: 80, Sacramento, California, 94279-0080.
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California resident return and have not disputed their California residency, they are subject
to tax on all income from all sources and their income from a traditional IRA which may have
originated from the contribution of income previously earned oustide California is not
exempt from California taxation.

Appellants have not demonstrated basis in any portion of the IRA distribution.

It is well-established FTB determinations are presumptively correct and that the burden is on
the taxpayer to prove otherwise.? Similarly, when a taxpayer fails to provide ascertainable
documentation in his or her favor, the evidence is presumptively considered unfavorable to
his or her case.10 In the absence of un-contradicted, credible, competent and relevant
evidence showing respondent’s determinations are incorrect, they must he upheld. 1t

In general, distributions from a traditional [RA are taxable in the year they are received.?
Internal Revenue Code section 408, subsection (d), provides a general exemption from tax
for {RA distributions to the extent the taxpayer is recovering a basis in the IRA, that is the
amount of nondeductible contributions made to the IRA account. California conforms to the
current federal treatment of IRA distributions with some exceptions for IRAs with a pre-1987
basis.’3 Here, appellants have indicated the income reported on the 1099-R was a
distribution from an IRA. They have not asserted they have a basis in the IRA, nor did they
file the Form 8606 as required to report and establish basis in an IRA,

CONCLUSION
Appellants have not met their burden of proof in demonstrating the FTB improperly imposed

tax on a distribution from a traditional IRA. As California residents their entire income is
taxable regardless of source. Further, they have not demonstrated a basis in the IRA
distribution or any other reason why it is exempt from tax.

| am providing the State Board of Equalization (SBE) a copy of this letter, which shall be
considered FTB's opening brief. If you are in agreement with FTB’s position, signing the
agreement page of this letter and returning it to me via FAX to the number indicated above
or in the enclosed self-addressed envelope can quickly resolve this appeal. | will forward a
copy to the SBE, and the SBE will dismiss this appeal.

If you disagree with FTB's position, no response to this letter is necessary at this time. Inthe
near future, you will receive a letter from the SBE providing you with instructions on how to
pursue this appeal. ‘

9 Todd v. McColgan (1949)
Nov. 17, 1974.

10 Appeal of Don A. Cookston, 83-SBE-048, Jan. 3, 1983.

11 Appeal of Oscar D. and Adatha Seltzer, 80-SBE-154, Nov. 18, 1980,
12 |RC 8§ 72(a), 408(d)(1); Rev. & Tax. Code § 17057.

13 Rev. & Tax. Code § 17507.

allA

Cal.App.2d 509, 514; Appeal of Robert V. Erilane, 71-SBE-OB0,

F18 2136 PASS (REVO7-2014)  Appeals /Correspondence / Opening Brief



Franchise Tax Board
Stars Data Sheet
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_ TAXABLE YEAR

2008  California Adjustments — Residents

SCHEDULE

CA (540)

Important: Altach this schedule behind Form 540, Side 2 as a supporling California schedule.

Name(s) as shown on retum

NEVILLE F. AND ILA BOTHWELL

lssw or TN

7

8

9
10
I
12
13
14
15
16
17
18

19

20
21

22

H Federal Amounts i
geao';ti'a'n A![‘ﬁﬁgg;ﬁ djustment Schedule A (taxats amount from S 1€ Sea matractions
Wages, salaries, tips, etc. See instructions before making an :
entryincolumn Bor G e 7 {
"Taxable interest iNCOME. .. ... iritie e 8 12,793, }
" Ordinary dividends. See instructions (b) 2,965.. %a 2,865, !
Taxable refunds, credits, offsets of state and focal income taxes . .. e 10 1,881,
Alimony received ................... e e 1
Business incoma or (1088} .. ..o vev et e e 12
Capital gain or (loss). See instructions ... ...... ... 13 22,135
Other gains or (JOS58S). ...ttt e 14
Total RA distributions. See instructions. ... (a) 15b
Total pensions and annuities. See instructions (a) : 16b . 5,122.
Rental real estate, royalties, parinerships, S corporations, trusts, efc. . .8T. 1 17 213,080,
Farm income or {(1088). ............. (TR .18 :
Unembloyment compensation. Enter the same amount in
column A and column B... .. T PR 19
Sotial security benefits. ... ... L@ 13,629, 20b 11,585.]
Qther income: ] ,
"a California lottery winnings . e NOL from FTB 3’395[): W05, ‘
b Disaster {oss carryover from FTB 3805v 3806, 3807, or 3808 . : 21, 4,566,
¢ Federal NOL (Form 1040, line 21) - f Cther (describe) ST :
d NOL carryover from FTB 3805V CANADIAN GENSTA e e
CANADIAN PENSIO f 9,688.1f
- - 1
Total, Combine line 7 through iine 21 in columa A, Add line 7 . : i .
through line 211 in column B and column C. Go to Section B... 22 274,127, 23,154 .4 2,558,

Section B — Adjustments to Income

23
24

25
26
27
28
28
30

Educator eXpenses ..ot e s 23
Certaln business expenses. of reservists, performing artists,

and fee-basis government officlals. . .................. ... 24
Health savings account deduction, v vvvvvueivirrcreernn,. ... 25
MOVING EXDEMSES . .+ v vvrtrreeseriserttnsrineersaieesiins 26
One-half of self-employmenttax.................... .. SO 27
Self-employed SEP, SIMPLE, arid.qualified plans. -........... 28
Self-employed health insurance deduction e 29
Penalty on early withdrawal of savings............ Ll 30

31a Alimony paid.

32
33
34
35

36

37

b Recipient's:
3SN

Last name..... . . 3 a
RA deduction. .. coorr v e et 32
Student loan interest deduction. ................. U 33
Tuition and fees deduction............... FUTTTTT 34
Domestic production activities deduction,........ e 35

Add line 23 through line 313 and line 32 through line 35 in columns A, B, and C.
Seeinstrs. .. .. e e e e .... 36

FPEXHIBIT B
PAGE 1 OF 1

Total, Subtract line 36 fram line 22 in columns A, B, and C.
See NSrUCHONS ..o v er i i ey 37

274,127,

23,154, 2,558.

For Privacy Notice, get form FTB 1131, nnag i TT3108R4 i
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R Tt T Cabanrdidn SR FLAMS A0 wtd 1



?!?_ﬂﬂ juZen
BLO

0506 O00G81G66

PAYER'S name, streel sddress, city, stats, and ZIF code
DIVERSIFIED INVESTMT ADVISURSE

4 MANHATTANVILLE RD
PURCHASE, NY 10577

FOR QUESTIONS CALL
BON-4GB-0038

in box 28
$

4 28 Toxable amosunt

not detarminad

C Total
distribution

: s

Agcount number {optional)

Tt yant of desig. Roth sonwiby,

BOTHWELL NEVILLE

RECIPIENT'S name, sirest sddress, aity, state, and ZIP cods

€ Empigyes contribitions/
Dasianatad Hoth contribttions
or inguranoe premiuma

3 .

& Nel Unroslizgd sppraciation
In empieyar’s seeuritias

OMB No. 1548+0118
: 2008

surm 1090-R;

. Distributions!
From Poenslons,
: Annyities,
Retirement or
Protit—Sharing,

" Pians, lRAs,!
Insurance
Cuntraets, ate.!
“This [nfurmation T being|
turplebad 10 the Intersaff
Rovenua Smﬂv;-.-.g3

¥

7" Dlswibution codes| RA/GEE/

HIMPLE

7

4 Ower ‘

3 | _’34

M

FoRMm 1089H

PAYER'S Faderal identiflostion

RECIPIENT'S identiflcation
numb

5a Your poroentegé of totnl
digtribution
%

3% Total urployse contribytion
$

COPY B

Aopart thla inreme ol
your Federol wx erture

i thiy fmém ahmws Fodary
hizome trx withhsld 1
Box 4, -srtach thin :np»;
1o yaur nlum‘

1

10 Sists tax withhels

11 Sinto/Payor‘a atete na,

17 State dlgtribution;

’I}apmmem uf the Treazwry « inlornnl Revenue Ssrvics

14 Nome of psefity

EXHIBIT

C



PRI RAT M) 435601 04 AR AT S W PUN WY IV T HW WY VIR f A Sty
= " ETATDES SOMMES PAYEES OU CREDITEES A OES NONREGDENTSOUCANADA T
i ol
ﬂmu P cx Flamite Idenincailon Number Man-Residant Avcout Numtmt | 48] rm“' Caradies tax
M o Soheribicatian. Mg
. du Sudn [ ml Hismikro do o m“ww
'@ Cole 1;3 Grows fnmme 17] NorsResldent Tane Watkhaid F'J Eawgion Code
5,072.88"
Cinte Sy Saribe m {rantk gen pon-residents i
E. ram——— 24} Gommecy e |38 i”l NomResidern Tox Witwid
g | cebemmu | comeame Rétvany bt Impdt dex non-réwidante rwpeoy |
i Nama and sddoom of et o pper
Nom ¢4 kdresss du pyiia o de Caguad

BOTEMELL REVILLE P

BERVICER CAMADA
CANADA PENOION PLAN

SERVICE CAKADA
RERGIME DE PRNATONS DU CANADA
| . i 410782577 20
ummm romiod podt acidouns < Nowm ot m» du béndficialre non résident AC.08-348
4 (O8) Ammch tils copy to your feders| retum
500 Jolgnar, catta conla & votre diciarmtion fhdiraie Canada
Garada Reverron Agencs du revoin STATEMENT GF AMOUNTS PAID OR CREDITED TO NON-RESICENTS OF CAMADRA NR4
l*l Agwey du Canade ETAT DEB SOMMES PAYEES OU CREDIEES A DER NOMRESIDENTE DN CANADA
g Yor 'Jmm ﬂ Covaiey Conin Py or Remiites | aandifca hoh K NewRenidant Aocount Nurntier j_é_l ) Wh
2008 oer—{—-—- N - - - | —
- mmm__wgm__ Hurdra dus paveur o da ingant e da aomple non-isidvet | commien mm Wk 40 Bropad *
Lr : ﬁ .,,T,‘ Canin Coly ‘“i 5 ?ﬁmﬂ wi HNon-Reaident Tex wathnaks E Exeagcen Code
« g du Raven brs Ipdt s nomresiderte neter Cicw 3
£l . Grasa inzoene 27]. NosResldom Tax Wahoid 28] Exawemen Codt.
Raveny bt npot das non-réainerds retenu Code dmcmrnon

Natnw ahdl sdrmse o7 agent o geyer
Nom ot adreses du parwur o e Tpest

il

SERVICE CAMADA
CANADA PENSION FLAN

SERVICE CANADA ' )
REGIME DE PENEIONS DU CANADA

Canadi

20

Em spoiglont’s smms and idresy -M of sddresys du bénéliclaire non réaldent

24 09 Kmap thin cogy for your records
- Coagryex Colin OIS POUT VOB JOXMIBTE

RC.08:048

hig stateoeet, M by & payey, M mmu paid’ Cet état, stabli par un paysur, indique des montanta payés

- crocilted o & nonasicdent raciient ou cradités & un bénéficiaire non résidant au cours de Pannde
dicatnd and the non-esident the M indiquée et I'mpot dea non-résidents qui en s 4té reten.
“ode  Type of mcome Code Genrs de ravenu

46 - Tuxable Canads Pension Plan Boneflis - 46 - Prestations imposables du Régime de. pensions du Canada.
47 - Canada Panslon Plan Disabitity Benefits 47 - Prestations d'invalicitd du Régime de pensions du Canada
48~ Cansda Pansion Plan Death Benafits - 48 -~ Prostations de décés provanant du Régime de

lump sum payment pensions du Canada - patemenis forfaltalres

EXHIBIT D
a8 AR NP

PAGE 1 OF 1



" STATE OF CALIFORNIA Q é, /”:2 8 {{ 2

FRANCHISE TAX BOARD ™ YO N RV T I
PO BOK 942867 L-"" j/P\‘\ {, ’/{ P b £l Laweseren k.
SAGRAMENTO GA 94267-0041

B00.B852.2753

NOTICE OF PROPOSED ASSESSMENT

UNDOCKETED
PROTEST

MAY 2.8 2012 | | -
[—-‘-.:-— | T[] Notedae: 03s29/12
| . A . 2008

Taxable year:
NEVILLE F BOTHWELI PROTEST DESK Account No..:

ILA BOTHWELL ‘ NPA No.: 05834960
n Rev.Cd: 3486820STR0O00000
: D.LN.: N 0920307902
_ Proposed: 1,016 . c

Protest by: 05/28/12
Spouse/RDP*

We propose to assess additional tax on your account foxr the taxable year
shown above.

CA Taxable Tncome as Reported or Rev1sed o NY: - 256, 147 .00

Schedule CA Adjustment - - : g : o . 9,688.00
Revised Taxable Income C . - . 255,835.00
¥iling Status - Married/RDP Flllng J01ntly . . o ﬁ).

Tax -~ Table 19, 184,00
EHemptions: Personal . o ' ‘ 198.060 o
Senior C ' ' 1198.00 396.00
iredltsr Other State Tax | A A 3*‘g3a5 58.00
otal Tax . Al
"T.ess Original or Revised Total Tax L ‘ : 17,829.00. -
ndditional Tax’ - : Qa*ju;AMH—éﬁ’
Interast to 03729712 : ‘ R 115.17
Total Additional Tax and Interest ’ % : 1,016.17

We have made an- adjustment to your Callfo:nla taxable income for. ‘the
reasons stated below. ks a result, we have xecomputed vour -tax liability
bagsed on this revised taxable income.

You did not provide~subs£antiation for the income adjustments claimed on
your Schedule CA (5403, California Adjustments - Residents.

If vou protest this notice, please provide us with a completed Schedule
Ch (540) or documentation that verifies the income adjustments claimed

on your Califernia tax return are allowable.

Contlnueq on Page Z -

i
Z
i
H
H
i

coer ] A EXHIBIT E
PAGE 1 OF 2
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Franchise Tax Board Page 2 NAR 2008 05834960 12/28-12

HEVILLE F BOTHWELL 1210308893

ILA BOTHWELL ‘ ‘ 1113494037

He rTeceived your letter of protest dated 05/21/2012.

After considering the information available to us, including the
information discussed per the televhone conversation on 12-,12-2012
with your authorized tax representative, Floyd Geis, we xevised our
Motice of Proposed Assessment £fox the follow1ng TRASONS

We disallowed the subtraction from-mncome of %5, 122,00 for pengion or
annuity income received from Diversified Investment Advisors.

Pension and annuity income is taxed the same for both federal and state

purposes. unless your pension ox annuilty in¢ome is For railroad retlrement
benefits reported to you on Form RRE-1099R.

Paensions based on services not performed in California are taxable to
california if you are a California resident at the time vou receive your’
pension payments.

However, Wea have allowed the deduction from dincome of %4,566.00 for Canada‘

Pansion Plan based on +the. substantiatlon pr001aed

- Your revised additional tax has bdeen reduced from %901.00 +to HU76.00 plus
1ntexest ,

If you are unable to pay the above amount in iull. you may call us at
B00.689.4776 to maKe a payment arrangement

He are mailing a duplicate of this notice to Floyd Geis, your authorized
tax representative.

If vyou agree wWith our decision,. please see the Agfee'sectién in the ™
enclosed Personal Income Tax Notice of Action Information (FIB 7277).

I£ you disagree with this decision, please see the Appeal section in
the anclosed (FT® 7277). Your appeal must be mailed to the State
soard of Equalization by the appeal date indicated above. If you.

do not mail your written appeal by this date, the assessment will
become final and we will bill you for the amoeunt due,. including
renalties and interest. Filing an appeal will not stop the acerual
of intexrest. o : : .

For current interest and penalty rates, please see side 2 of‘this notice.

EXHIBIT E
PAGE 1 OF 2
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FLOYD C. GEIS, C.PA.

CERTIFIED PUBLIC ACCOUNTANT

) N Margaret Wrrght, CTA
Date: May 21, 2012 T ons ~—UNDOGKETED
PROTE
To: Franchise Tax Board

P.O. Box 942867
Sacramento, CA 94267-0041
pROTEST DESK

From: Neville F. and Ila Bothwell #NPA 05834960
- D.L.N:. 0920807902 A/C 1210308893 '

Subject: 2008 Income Tax lriquiry See Forms Attached

Under copy of enclosed, Signed Power of Attorney, Form 3520, I am authorized to answer your
query on behalf of the taxpayer. :

I prepared the 2008 individual return Form 540 for the taxpayers, Neville F. and la Bothwell.
Query 1: Exemptmn of Canadian Pension recewed in2008 $9,688

The taxpayers were residents of another state at the txme The pension in question was earned.
This was not a California Pension or Pension Plan. Federal P.L. 109-264 (H.R. 4019) pmvxdes a
* prohibition against taxing a non-resident retired employee on his pensmn received and earned .
whﬂe he was a resident of other than California. - ~

Your ad]ustment is disputed in the entu'ety and your renorted figures and related adjustments are -
not accepted.

Under penalties of perjury,.I declare that the above-mentioned information is true and correct.
Should you have any questions or need further work papers/tax forms, please contact our office.
(858) 442-2412 (11:00 - 19:30)

/ij:

FlOy . Geis,
Enclosures

A a4t~ 275
/C”(b o4 ‘ EXHIBIT F
" PAGE 1 OF 1



STATE OF CALIFORNA
FRANCHISE TAX BOARD

PO BOX 942867
SACRAMENTQ CA 94267-0041

8006.852.5711

NEVILLE F BOTHWELL
ILA BOTHWELL

FLOYD GEIS'

NOTICE OF ACTION

Notice Date: 13/28712
Taxableyear: 2008

Account No.:

NPANo.: 05834960

Rev.Cd. 3486820JIP121201-
NPADated: 03,/29/12
Proposed: 550.u448

Appeal By: 01/28/13.
Spouse/RDP*

ccount No.:. [ N

,,This revision is our xesponse to your pzotest of our Notice oif ‘Proposed

Assessment (NPA) referxed to above,

CA Taxable Inconme asiReported oxr Revised
' Pensions ox Annuities
Revised Taxable Incone
‘Filing Status - Married/RDP Flling Jointly
Tax — Tabla
Exemnptions: Personal
Seniox
Credits: Other State Tax
Total Tax
Less Original ox Revised Total Tax
Additional Tax
Interest to 12/28/12 :
Total. Additional Tax and Interest

Continued on-Page 2

$ 246, 147,00

5,122.00

251,269.00

N : 18,759.00
198.00 ,

198.00 ‘ 396.00

58.00

18,305.00 -

17,829.00

' 476.00

o T4, 44

% 550,44

EXHIBIT G
PAGE 1 OF 1

- 'RDP refers to a registered domestic pariner and is only applicable 1o tax years 2007 and later.
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Mai C. Tran

Tax Counsel 111

Board of Equalization, Appeals Division
450 N Street, MIC: 85

P.O. Box 942879

Sacramento, CA 95814

Tel: (916) 324-8244

Fax: (916) 324-2618

Attorney for the Appeals Division

BOARD OF EQUALIZATION
STATE OF CALIFORNIA
In the Matter of the Appeal of: ) HEARING SUMMARY
)
% PERSONAL INCOME TAX APPEAL
NEVILLE BOTHWELL AND ) Case No. 713600
)
ILA BOTHWELL %
Proposed
Year Assessment
2008 $ 476
Representing the Parties:
For Appellants: Floyd C. Geis, Certified Public Accountant
For Franchise Tax Board: Maria Brosterhous, Tax Counsel
QUESTION: Whether appellants have shown error in respondent’s proposed assessment on a

traditional Individual Retirement Account (IRA) distribution.

HEARING SUMMARY

Background
Appellants filed their 2008 California tax return, in which they reported a federal

adjusted gross income (AGI) of $274,127 and a California AGI of $253,531. Appellants reported a
California taxable income of $246,147. On their Schedule CA, appellants subtracted $9,688 as a

Appeal of Neville Bothwell and lla Bothwell NOT TO BE CITED AS PRECEDENT - Document prepared for
Board review. It does not represent the Board’s decision or opinion.
-1-
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California adjustment.' Appellants received a payment of $5,122 from Diversified Investment
Advisors (DIA) as reported on a Form 1099-R. Appellants did not file a federal Form 8606 for
nondeductible contributions. Appellants also received a payment of $5,072.88, as reflected on a
Canadian Form NR4 Statement of Amounts Paid or Credited to Nonresidents of California by

Service Canada Pension Plan. Based on federal information, respondent issued a Notice of Proposed
Assessment (NPA) dated March 29, 2012, which added $9,688 to appellant’s taxable income of
$246,147 for a revised taxable income of $255,835, which resulted in a proposed assessment of
additional tax of $901, plus interest. The NPA stated that pensions based on services not performed in
California are taxable to California if the taxpayers are California residents at the time they receive the
pension payments. The NPA further stated that respondent allowed a deduction from income of $4,566
for the Canada Pension Plan based on the substantiation provided by the taxpayers and reduced the
proposed assessment of additional tax from $901 to $476, plus interest. (Resp. Op. Br., pp. 1-2,

Exhs. A,B,C,D & E.)

Appellants protested the NPA by letter dated May 21, 2012. Appellants contended that
the entire amount of the pension income was not subject to California tax because it was earned while
appellants were residents of another state. Appellants asserted that California is prohibited from taxing
a nonresident retired employee on his pension received and earned while he was a resident of a state
other than California pursuant to federal Public Law (P.L.) 109-264. Based on additional information
from appellants showing that $4,566 of this income was a distribution from a Canadian pension plan,
respondent adjusted the assessment to remove the $4,566 from the Service Canada Pension Plan” and
tax only the $5,122 (i.e., $9,688 - $4,566) from DIA. Respondent issued a Notice of Action (NOA)
dated December 28, 2012, sustaining the remaining proposed assessment of additional tax of $476, plus
interest. This timely appeal then followed. (Resp. Op. Br., p. 2, Exhs. F & G.)

1

! This is composed of a $5,122.00 payment from Diversified Investment Advisors and $4,566.00 (of the $5,072.88) payment
from Service Canada Pension Plan.

? Although the Canadian Form NR4 reflected receipt of $5,072.88, appellants only excluded $4,566 of this amount on their
Schedule CA.

Appeal of Neville Bothwell and Ila Bothwell NOT TO BE CITED AS PRECEDENT - Document prepared for
Board review. It does not represent the Board’s decision or opinion.
22
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Contentions

2 Appellants’ Contentions

3 Appellants maintain their position as stated in their protest letter. Appellants contend

4 || that the taxpayers were residents of another state at the time the pension was earned. Appellants

5 || contend that the IRA distribution they received from DIA was rolled over from a pension

6 || appellant-husband earned at his former Canadian employer, Genstar. Appellants contend that the

7 || Genstar pension would not have been subject to California tax based on P.L. 109-264. As such,

8 || appellants assert that any subsequent rollover and distribution of these same pension plan assets to a

9 || Uniied States (U.S.) Manager-based IRA would be treated the same way and taxed upon the same
10 || basis. Appellants assert that they have detailed records and will present records establishing the

creation and ultimate disposition of the Canadian Genstar pension plan and assets. (Appeal Letter,
pp. 1-2)

In their reply brief, appellants dispute respondent’s reference to appellants’ lack of filing
a Federal Form 8606 for non-deductible contributions. Appellants state that they reported all income
from DIA of $5,122 for both gross income and taxable income on their federal 2008 tax return.
Appellants state that they made no claim for any adjustment for non-deductible contributions. (App.
Reply Br., p. 1.)

Appellants further dispute respondent’s statement that the taxpayers established a

19 || traditional IRA after terminating a Canadian pension plan. Appellants contend that they did not

20 || establish the pension plan or the IRA, rather, the pension plan and IRA roll over administration was the
21 || work of Genstar and its successors in interest. Appellants contend that they did not make any IRA

22 || rollovers on their own. Appellants contend that they received the first pension plan payment from

23 || Genstar in 2004, that the normal retirement age for the Genstar pension plan was 65-years-old, and that
24 || appellant-husband did not receive the pension benefit until he was at least 70-years-old. Appellants

25 || also contend that the IRA distribution resulted from appellant-husband’s employment as a Canadian

2¢ | citizen while
27 || statement under penalty of perjury indicating that they never took an IRA deduction or funded a

28 || deductible or non-deductible IRA on any tax return from 1980 through 2012. Appellants assert that
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they had no knowledge that they were plan beneliciaries until more than five years after the normal
retirement eligibility age. Appellants state that they submitted appellant-husband’s employment history
demonstrating that he left Genstar in 1980. (App. Reply Br,, pp. 1-2.)

Appellants further assert that respondent accepted that appellants’ income from the
Service Canada Pension Plan is exempt from California taxation pursuant to P.L. 109-264. Appellants
contend that the same reasoning should apply for the distribution from DIA. Appellants note that they
did not make any claims that they were nonresidents of California during the protest process. (App.
Reply Br., pp. 2-3.)

Appellants submitted an employment and tax history signed under penalty of perjury by
appellant-husband in which he indicates that the pension and IRA distribution were based upon
non-U.S. and non-California employment. He also indicates that appellants were originally Canadian
and Australian citizens and that they established residency in the United States in 1979. Appellant-
husband indicates that he was a participant in the Canadian Genstar pension as a result of his
employment in the Canadian company from 1970 to 1980. Appellant-husband also states that, in 1980,
he resigned from Genstar and became a self-employed real estate investor in California as of 1980. He
states that he has been self-employed since 1980 and was not a participant in any pension plan
established in the United States. Appellant-husband indicates that the Genstar pension was rolled over
to DIA by Genstar and its successors. As such, appellant-husband asserts that the assets within the IRA
are attributed to his Canadian employment at Genstar when he and his wife were residents of Canada.
(App. Reply Br., p. 3, Atth.)

In response to the Appeals Division’s request for additional information, appellants
reiterate that the pension income was earned in Canada while appellants were Canadian residents and,
therefore, P.L. 109-264 precludes California from taxing the pension income. Appellants assert that the
fact that they were Canadian residents at the time the pension was earned is unacknowledged by the

Appeals Division. Appellants state that they possess records showing that the administration of the
nplover Pension Plan and, when Gengstar terminated the

pension plan, the assets were rolled over into an IRA with DIA. Appellants point out that appellant-

husband and their tax representative submitted statements under penalty of perjury to establish that the
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pension was earned prior to appellants’ residency in the United States and California. Appellants assert
that the fact that they did not establish pension plans or IRAs or make contributions to such retirement
plans while they were California residents is also unacknowledged by the Appeals Division.

Appellants did not address the Appeals Division’s request for documentation of their basis in the
proceeds from DIA. (App. Addl. Br., pp. 1-2.)

Respondent’s Contentions

Respondent contends that, as appellants were California residents in the tax year at
issue, all income earned by appellants, regardless of source, is subject to California taxation pursuant to
R&TC section 17041. As to appellants’ argument that the IRA distribution is exempt from California
taxation under P.L. 109-264, respondent contends that this federal limitation, and the related California
law found in R&TC section 17952.5,7 only protects nonresident taxpayers who worked and earned their
pension or retirement income in one state and later became residents of a second state from being taxed
by the nonresident state. Respondent argues that these provisions do not exempt taxpayers from being
taxed on their pension income by the state of which they are residents at the time of their receipt of the
income. Respondent contends that, as the taxpayers filed a California resident return for the 2008 tax
year and have not disputed their California residency for this year, they are subject to tax on all income
from all sources and their income from a traditional IRA which may have originated from the
contribution of income previously earned outside California is not exempt from California taxation.
(Resp. Op. Br,, pp. 2-3.)

Respondent further contends that appellants have not demonstrated their basis in any
portion of the IRA distribution. Respondent acknowledges that Internal Revenue Code (IRC)
section 408(d) provides a general exemption from tax for IRA distributions to the extent that the
taxpayer is recovering a basis in the IRA, such as the amount of nondeductible contributions to the IRA
account. Respondent acknowledges that California conforms to the current federal treatment of IRA
distributions with some exceptions for IRAs with a pre-1987 basis, citing R&TC section 17507.

n A . e .
Respondent contends that appellants have not asserted that they have a basis in the IRA and notes that

? Respondent sometimes refers to this statute erroneously as R&TC section 17592.5.
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appellants have not filed a Form 8606 as required to report and establish a basis in an IRA. As such,
respondent contends that appellants have not met their burden of proof in demonstrating that the FTB
improperly imposed tax on the distribution from their traditional IRA. (Resp. Op. Br., pp. 3-4.)

The Appeals Division requested that respondent provide an explanation of respondent’s
determination that the income received from the Canada Pension Plan is not taxable by California while
respondent determined that the income received from DIA is taxable by California. In response,

respondent states that it erroneously subtracted the income appellants received from their Canada

| Pension Plan from the proposed assessment. Respondent asserts that, absent its action, the income

from the Canada Pension Plan is properly taxable by California pursuant to R&TC section 17041,
Respondent contends that, as appellants were California residents in 2008, all income, including
income from a pension plan initiated in Canada, is taxable in California. Respondent states that, due to
respondent’s error, the only income remaining at issue is the income received from DIA. Respondent
contends that appellants have not demonstrated that this income is not taxable in California and they
have not met their burden of proof in showing error in its assessment, which is based on a federal
determination. (Resp. Addl. Br., pp. 1-2.)

Applicable Law

The FTB’s determination is presumed correct and appellants have the burden of proving
it to be wrong. (Todd v. McColgan (1949) 89 Cal. App.2d 509; Appeal of Michael E. Myers,
2001-SBE-001, May 31, 2001.) In the absence of uncontradicted, credible, competent, and relevant
evidence showing an error in the FTB’s determinations, respondent’s determinations will be upheld.
(Appeal of Oscar D. and Agatha E. Seltzer, 80-SBE-154, Nov. 18, 1980.)

California residents are taxed upon their entire taxable income regardless of source.
(Rev. & Tax. Code, § 17041.) IRC section 61, as incorporated into California law by R&TC
section 17071, provides that gross income means all income from whatever source derived, including

pensions. (Int.Rev. Code, § 61(a)(11).) Distributions of tax-deferred contributions from retirement

rally includable in taxable income for the year of distribution. (Rev. & Tax. Code,

§ 17507, Int.Rev. Code, § 408(d).) For California purposes, this federal provision is modified by

R&TC section 17507, subdivision (b), to provide that an individual has a basis for annuity computation
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purposes in any contributions to an IRA not allowed as a deduction for California purposes pursuant to
former R&TC section 17272, subdivisions (a),(e), or (g) (in effect prior to 1987). For certain
contributions made prior to 1987, the excess contributions made over the lesser allowable California
contributions becomes the basis which, when distributed, is not taxed.*

In the Appeal of Roy and Phyllis Watts, 97-SBE-011, decided by the Board on
May 8, 1998, the Board considered whether the lump sum distribution from a pension plan, which was
rolled over to an IRA, while the recipient was a non-resident of California, could be included in the
recipient’s California basis in the IRA when the recipient became a California resident. The FTB had a
practice of allowing taxpayers to treat as basis the annual contributions made tc an IRA (up to a
maximum of $2,000 per year) and the earnings thereon, which were made while the taxpayers were
residents of another state. The Board declined to extend this treatment by the FTB to the rollover of
pension plans to IRAs by nonresidents. The Board instead reasoned that the distribution which the
taxpayers received from their employer pension plan was taxable income, which the taxpayers deferred
from tax by rolling over the pension plan into an IRA, and they had escaped taxation by Illinois on the
income when the taxpayers became California residents.

Section 114(a) of Title 4, Chapter 4 of the United States Code provides that no state may
impose an income tax on any retirement income of an individual who is not a resident or domiciliary of
1
"

I
"

* In 1975, the maximum allowable contribution under federal law was $1,500, but the maximum allowable contribution
wunder California law was zero. From 1976 to 1981, the maximum allowable contribution under federal and California law
was $1,500. From 1982 to 1986, the maximum allowable contribution under federal law was $2,000, but the maximum
allowable contribution in California was $1,500. The difference between the maximum allowable contributions under
federal law and under California law was treated as the taxpayer’s California basis in the IRA. When the distributions were
made, the distributions were not taxable to the extent of the taxpayer’s California basis. (See former Rev. & Tax. Code,

§ 17520 (repealed in 1983).) This treatment was extended to taxpayers who made contributions while they were
nonresidents of California. (Former Rev. & Tax. Code, § 17530 (repealed in 1983).) From 1976 to its repeal in 1983,
former R&TC section 17530 provided that taxpayers may treat as basis the amount of “annual contributions” o an IRA (up
to a maximum amount of $2,000 per year) and the earnings thereon, which were made while the taxpayer was a resident of
another state.
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such state, as determined under the laws of such state. P.L. 109-264° amended section 114(b)(1)(I) of
Title 4, Chapter 4 of the United States Code to clarify the treatment of self-employment for purposes of
the limitation on State taxation of retirement income by expanding the definition of “retirement
income” to include any plan, program, or arrangement in writing that provides retirement payments for
prior service to a retired partner and that is in effect immediately before retirement. The related
California statute, R&TC section 17952.5, provides that qualified retirement income received on or
after January 1, 1996, for any part of the year during which a taxpayer was not a resident of California,
is excluded from the taxable income of the nonresident or part-year resident.

STAFF COMMENTS

Appellants were residents of Canada prior to 1980 and, while they were in Canada,
appellant-husband earned a Canadian pension from Genstar and a pension from Service Canada
Pension Plan. Appellant-husband’s funds in the Genstar pension were rolled over to DIA, a traditional
IRA. In 2008, appellant-husband received a distribution from DIA, which is the income at issue in this
appeal. Appellants acknowledge that they became California residents beginning in 1980 and that they
were California residents during the 2008 tax year at issue. California residents are taxed on all income
received from whatever source. (Rev. & Tax. Code, § 17041.) Distributions from an IRA made to
California residents are generally taxable in the year the distribution is made. (Rev. & Tax. Code,

§ 17507; Int. Rev. Code, § 408(d).) It appears to staff that, as appellants were California residents in

2008, the IRA distributions they received are taxable by California. It appears to staff the fact that

° P.L. 109-264 provided the following:
(a) IN GENERAL.—Section 114(b)(1)(I) of title 4, United States Code, is amended— (1) by inserting “*(or any
plan, program, or arrangement that is in writing, that provides for retirement payments in recognition of prior
service to be made to a retired partner, and that is in effect immediately before retirement begins)’” after
“section 3121(v)(2)(C) of such Code™’, (2) by inserting * ‘which may include income described in subparagraphs
(A) through (H)*’ after “*(not less frequently than annually™’, (3) by adding at the end the following: *‘The fact that
payments may be adjusted from time to time pursuant to such plan, program, or arrangement to limit total
disbursements under a predetermined formula, or to provide cost of living or similar adjustments, will not cause the
periodic payments provided under such plan, program, or arrangement to fail the ‘substantially equal periodic
payments’ test.””, and (4} by adding at the end the following: ‘‘(4) For purposes of this section, the term ‘retired
partner’ is an individual who is described as a partner in section 7701(a)(2) of the Internal Revenue Code of 1986
and who is retired under such individual’s partnership agreement.”’.
(b) APPLICATION.—The amendments made by this section apply to amounts received after December 31, 1995.
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appellant-husband earned the pension in Canada is irrelevant. It appears to staff that the relevant
inquiry is whether appellants were California residents in 2008 when the funds were distributed.

Appellants’ reliance on P.L. 109-264 to support their contention that the Genstar pension
would not have been subject to California tax appears to be misplaced. This federal limitation only
protects nonresident taxpayers who worked and earned their pension or retirement income in one state
and later became residents of a second state from being taxed by the prior state. Here, as appellants
were California residents at the time of their receipt of the income, it appears that this provision does
not exempt appellants from being taxed by California on their pension income earned outside of
California.

Respondent acknowledges that the FTB erroneously determined that the income
received from Service Canada Pension Plan is not taxable by California. Respondent contends that the
income received from both the Service Canada Pension Plan and DIA is taxable by California.
Appellants assert that, because respondent determined that the income from the Service Canada
Pension Plan is exempt from California taxation, the same reasoning should apply for the distribution
from DIA. The parties should be prepared to provide legal authority and analysis supporting their
arguments.

Generally, all income from an IRA is taxable when distributed. (Int.Rev. Code,

§ 408(d).) However, for certain pre-1987 contributions to an IRA, taxpayers are allowed a basis in the
amount of the difference between the deductible contributions for federal purposes and the amount of
deductible contributions for California purposes. (Rev. & Tax. Code, § 17507, subd. (b).) It appears
that appellants’ contributions were made prior to 1980, during appellant-husband’s residency and
employment in Canada. Staff notes that appellants did not establish pension plans or IRAs or make
contributions to such retirement plans while they were California residents. In order to determine the
extent to which, if any, appellants’ IRA distributions are excludable from their California taxable
income, appellants will need to demonstrate their basis in the IRA. Appellants have the burden of
presenting uncontradicted, credible, competent, and relevant evidence to show that they have a basis in
the distributions. A taxpayer may demonstrate their basis in a retirement account if, for example, the

taxpayer made nondeductible contributions to the retirement account or the taxpayer was taxed on the
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contribution made by his employer. Appellants will need to show whether they made nondeductible
contributions into the retirement account or whether they had to pay tax on the contributions made by
appellant-husband’s employer while he was employed by the Canadian company and a resident of
Canada. It appears that, as appellant-husband did not make any further contributions to the retirement
account once he became a California resident, he could not have made any nondeductible contributions
in the retirement account after 1980. In addition, pursuant to the Board’s decision in the Appeal of Roy
and Phyllis Watts, supra, it appears to staff that the rollover of the assets in the Genstar pension to the
IRA held by DIA may not be treated as an increase in appellants’ California basis.

If either party has any additional evidence to present, they should provide their evidence
to the Board Proceedings Division at least 14 days prior to the oral hearing pursuant to California Code
of Regulations, title 18, section 5523.6.°
1
i
1

Bothwell mt

® Evidence exhibits should be sent to: Khaaliq Abd’Allah, Appeals Analyst, Board Proceedings Division, State Board of
Equalization, P.O. Box 942879 MIC: 80, Sacramento, California, 94279-0080.
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