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OPINION

[*238] This matter is before the Court on appeal
from the Bankruptcy Court. Plaintiffs ("Quality Stores")

commenced this adversary proceeding against defendant
United States, seeking the refund of $ 1,000,125 in Fed
eral Insurance Contributions Act ' (FICA) taxes paid
with regard to severance payments to former employees.
The Bankruptcy Court, the Honorable James D. Gregg,
entered a final judgment in favor of plaintiffs, determin
ing that the payments made to the employees pursuant to
the severance programs were not "Wages" for purposes
[**2] of FICA taxation. See Quality Stores, Inc., v.
United States (In re Quality Stores, Inc.), 383 B.R. 67
(Bankr. W.D. Mich. 2008). The United States appeals
that decision.

1 26 U.S.C. §§3101-3128.

I. Facts

This case was submitted to the Bankruptcy Court on
stipulated facts ("Stip. Facts") for purposes of the parties'
cross-motions for summary judgment. The facts, as set
forth by the Bankruptcy Court, are not disputed on ap
peal:

[T]he Debtors operated a chain of retail
stores specializing in agricultural supplies
and related products. During the period
preceding the bankruptcy cases (the "Pre-
petition Period"), the Debtors were forced
to close approximately sixty-three stores
and nine distribution centers. The Debtors

also terminated approximately seven
ty-five employees at their corporate office
during the Prepetition Period.
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On October 20, 2001, an involuntary
chapter 11 petition was filed against the
Debtors. Quality Stores, Inc., answered
the involuntary petition and consented to
the entry of an order for relief on No
vember 1, 2001. The remaining Debtors
also commenced voluntary chapter 11
cases on November 1, 2001. After the pe
tition date (the "Postpetition Period"), the
Debtors closed [**3] their remaining
311 stores and three distribution centers.

The Debtors also terminated all of their

remaining employees.

The Debtors made severance pay
ments to employees who were terminated
..duririj both the Prepetition and Postpeti
tion Periods. The parties agree that the
severance payments were made "pursuant
to [severance plans] maintained by the
Debtors." (Stip. Facts P 15.) The parties
further stipulate that the severance pay
ments were made "because of the em

ployees' involuntary separation from em
ployment," which resulted "directly from
a reduction in force or the discontinuance

of a plant or operation." (Stip. Facts P 15.)
The severance payments were included in
the employees' gross income, and the
Debtors reported the severance payments
as wages [*239] on the W-2 forms is
sued to employees. The Debtors withheld
federal income tax and the employees'
share of FICA tax from the severance

payments. The Debtors also paid the em
ployer's share of FICA tax with respect to
the severance payments.

Under the Prepetition Severance
Plan, the Debtors' senior executives re
ceived twelve to eighteen months of se
verance pay. All other employees re
ceived one week of severance pay for
each full year of service. [**4] These
payments were not connected to the re
ceipt of state unemployment compensa
tion and were not attributable to the ren

dering of any particular employment ser
vice. The severance payments were paid
on a weekly or semi-weekly basis, in ac
cordance with the Debtors' normal payroll
period. Approximately $ 382,362 of the
total refund requested in this adversary
proceeding is attributable to severance
payments made under the Prepetition Se
verance Plan.

Under the Postpetition Severance
Plan, officers received six to twelve
months of severance pay. Full-time sala
ried and hourly employees who had been
employed for at least two years received
one week of severance pay for each full
year of service, up to a maximum of ten
weeks for salaried employees and five
weeks for hourly employees. Employees
who had worked for the Debtors for less

than two years received one week of se
verance pay, and the approximately 900
employees who were subsequently em
ployed by the companies who purchased
the Debtors' assets did not receive any
severance pay. Like the prepetition se
verance payments,"the postpetition pay
ments were not connected to the receipt of
state unemployment compensation and
were not attributable [**5] to the ren
dering of any particular employment ser
vices. All severance payments for the
Postpetition Period were paid in a lump
sum. Approximately $ 617,763 of the to
tal refund requested in this adversary
proceeding is attributable to payments
made under the Postpetition Severance
Plan.

On September 17, 2002, the Debtors
filed fifteen separate refund claims with
the IRS, seeking to recover $ 1,000,125 in
allegedly overpaid FICA taxes.<2> On
June 1, 2005, the Debtors filed this ad
versary proceeding. The Debtors' com
plaint seeks to compel the IRS to turn
over the alleged overpaid FICA taxes,
plus interest, as property of the Debtors'
bankruptcy estate. Because the issue pre
sented in this adversary proceeding is a
purely legal question, the parties filed
stipulated facts and cross motions for
summary judgment. Legal memoranda
were filed, oral argument was held, and
the court took the matter under advise

ment.

n. 2. This amount includes the em

ployer's share of FICA taxes paid by the
Debtorsand the employees' share ofFICA
taxes for those employees who consented
to permit the Debtors to make the refund
requeston their behalf.
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II. Issue and Legal Rulings

This case presents a straightforward, [**6] but le
gally-confounding question: whether severance pay
ments qualify as "wages" subject to FICA taxation. As
framed by the United States, the more specific issue is
whether the debtor is liable for FICA taxes on payments
to employees upon their termination of employment be
cause of the downsizing and subsequent closing of oper
ations by their employer, even though the payments are
not connected to or contingent on the recipients' eligibil
ity [*240] for state unemployment compensation ben
efits (Def. Br. 7).

The few courts that have addressed this issue, or
variations of it, have reached directly opposing out
comes. Where one court has found severance payments
to be subject to taxation, the next has reached the oppo
site conclusion. The fact that the Internal Revenue Ser

vice has itself charted a path of "reverse-course" rulings
on this issue since the 1950s only adds to the difficulties
faced by the courts in attempting to reach a reasoned
resolution by explaining and accounting for this repeated
change in agency position.

To say that these differing rulings are simply the
product of results-oriented decision-making is tempting,
but unsupportable. The courts have not only diligently
wrestled with [**7] the justification for their conclu
sions, but also endeavored to fashion some appropriate,
logical framework for the analysis of this issue.

After a thorough consideration of the parties' argu
ments, the Bankruptcy Court concluded that the sever
ance payments made to the employees pursuant to the
Pre- and Postpetition Severance programs were not
"wages" for purposes of FICA taxation. Quality Stores,
383 B.R. at 78. The Bankruptcy Court relied in part on
the analysis and resolution of this same legal question by
the Federal Court of Claims in CSXCorp., Inc. v. United
States, 52 Fed. CI. 208 (Fed. CI. 2002). After the deci
sion by the Bankruptcy Court, however, the United
States Court of Appeals for the Federal Circuit reversed,
in key part, the lower court's decision in CSX. See CSX
Corp. v. United States, 518 F.3d 1328 (Fed. Cir. 2008).
Given the reversal, the United States moved for reconsi
deration of the Bankruptcy Court's decision in this case.
The Bankruptcy Court granted the motion for reconside
ration, and on reconsideration, ratified its prior opinion
and order.

Having now the benefit of these courts' prior efforts
and analysis, this Court concludes that the severance
payments at [**8] issue are not properly classified as
"wages," and therefore, are not subject to FICA taxation.
Accordingly, the decision of the Bankruptcy Court is
affirmed.

III. Standard of Review

This case was before the Bankruptcy Court on the
parties' cross-motions for summary judgment. The
Bankruptcy Courtgranted summary judgmentin favor of
Quality Stores. On appealto this Court from a bankrupt
cy court's final orderor judgment, the bankruptcy court's
conclusions of law are reviewed de novo. Pierce v. Un
derwood, 487 U.S. 552, 557-58, 108 S. Ct. 2541, 101 L.
Ed. 2d 490 (1988); In re Rowell, 359 F. Supp. 2d 645,
647 (W.D. Mich. 2004). Issues of statutory interpretation
are questions of law, and are thus subject to review de
novo. ITT Indus, v. BorgWarner, Inc., 506F.3d452,457
(6th Cir. 2007). The district court may affirm, modify, or
reverse a bankruptcy judge's judgment, order, or decree
or remand with instruction? for further proceedings..
FED. R BANKR. P. 8013.

Federal Rule of Civil Procedure 56 governs sum
mary judgment in bankruptcy court adversary proceed
ings. FED. R BANKR. P. 7056; In re Rowell, 359 F.
Supp. 2dat647. Thus, the motion for summary judgment
is properly granted "if the pleadings, the discovery and
disclosure [**9] materials on file, and any affidavits
show that there is no genuine issue as to any material fact
and that the movant is entitled to judgment as a matter of
law." FED. R. CIV. P. 56(c).

IV. Analysis

The essential issue presented is whether the sever
ancepayments to employees/former [*241] employees
of Quality Stores constitute taxable "wages" for purposes
of FICA. There is no dispute that if the severance pay
ments constitute "wages" for purposes of FICA, and if
there is no applicable exception, then the severance
payments are subjectto FICAtaxation, and neitherQual
ity Storesnor the employees is entitled to a refundof the
FICA taxes paid.

A. FICA Wages and Exceptions

1. Statutory Provisions

The United States contends that the severance pay
ments at issue are "wages" for purposesof FICA and that
no statutory exception applies to exclude them from tax
ation. Further, the payments do not qualify under the
"supplemental unemployment benefits" exception set
forth in guidance from the Internal Revenue Service be
cause the severance payments were not conditioned on
eligibility for or receipt of state unemployment benefits.
See Rev. Rul. 90-72, 1990-2 C.B. 211; Rev. Rul. 56-249,
1956-1 C.B. 488. The [**10] United States contends
therefore, that as a matter of law, the severance payments
are subject to FICA taxation, and statutory provisions
concerning the withholding of income tax under 26
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U.S.C. § 3402(o) cannot be relied on to except the pay
ments from the broad definition of wages under FICA.

"FICA, codified in Chapter 21 of the Internal Reve
nue Code, Sections 3101 through 3128, imposes a tax
upon the wages of employeesto fund Social Securityand
Medicare Benefits."Appoloni v. United States, 450 F.3d
185, 189 (6th Cir. 2006). For purposes of FICA, "wages"
are defined as "all remuneration for employment, in
cluding the cash value of all remuneration (including
benefits) paid in any medium other than cash." 26 U.S.C.
§ 3121(a);Appoloni, 450 F.3d at 189-90. "Employment"
is defined as "any service, of whatever nature, performed
[] by an employee for the person employing him ...."26
U.S.C. §3121(b).

Section 3121 sets forth statutory exceptions to FI-
CA's broad definition of wages, none of which are at
issue here. However, the Internal Revenue Service has
also published guidance based on its interpretation of the
statute, which provides an exceptionto FICA for certain
payments made by an [**11] employer, conditioned on
eligibility for and receipt of state unemployment bene
fits, referred to as "supplemental unemployment com
pensation benefits," or "SUB" pay. It is this agency ex
ception that is the focus of the United States' argument.

2. Revenue Rulings

In a series of revenue rulings from 1956 to 1990, the
IRS addressed whether payments from severance plans
purporting to be SUB plans constituted "wages" under
Chapter 21 (FICA) and Chapter 24 (income tax with
holding) of the Internal Revenue Code. See CSXCorp.,
518 F.3d at 1334-40 (detailing the chronology and nature
of the various rulings). Over the course of these rulings,
the IRS has reversed its position on the tax treatment of
supplemental unemploymentcompensationbenefits.

"In 1956, the Internal Revenue Service issued a
revenue ruling, Rev. Rul. 56-249, 1956-1 C.B. 488, in
which the IRS took the position with respect to a partic
ular SUB plan that SUB payments under that plan would
not be considered 'wages' for purposes of FICA." CSX
Corp., 518 F.3d at 1335. The IRS issued additional rul
ings over the next several years. Id. In 1977, the IRS
issued a revenue ruling dealing with SUB payments,
again specifically determining [**12] that SUB pay
ments were not "wages" for purposes of FICA and FU-
TA. Id. at 1337-38. "Duringthe years between 1977 and
1990, the IRS issued a [*242] number of private letter
rulings in which it approved various SUB plans, autho
rizing the employers to treat the SUB payments under
those plans as non-wages." Id at 1339. In 1989, the IRS
announced that it would cease the issuance of private
letter rulings concerning SUB payments pending further
review of the issue. Id.

In 1990, the IRS issued Rev. Rul. 90-72. In this most
recent guidance, the IRS concluded that SUB pay must
be linked to the receipt of state unemployment compen
sation and must not be received in a lump sum in order to
be excludable from the definition of wages for purposes
of FICA taxation and federal income tax withholding.
Rev. Rul. 90-72, 1990-2 C.B. 211; CSX Corp., 518 F.3d
at 1339-40. "The IRS characterized Rev. Rul. 90-72 as
'restoring] the distinction between SUB payand dismis
sal pay byre-establishing the link between SUB payand
state unemployment compensation' originally established
in Rev. Rul. 56-249. 1990-2 C.B. at 213. As such, the
1990 revenue ruling stated that it was modifying the
1977 revenue ruling to the extent [**13] that the earlier
ruling had allowed payments to qualify as SUB for pur
poses of FICA even when the payments were nottied to
eligibility for state unemployment compensation." CSX
Corp., 518F.3dat 1340.

3. 26 U.S.C. § 3402(c)

"During the 1960s, SUB payments were treated, for
income tax purposes, as ordinary income to the recipient,
but not as wages for purposes of either the income tax
withholding statutes or FICA." CSX Corp., 518 F.3d at
1336. Because SUB pay was not automatically subject to
taxation as wages, and therefore, income tax withhold
ing, employees who received SUB payments often en
countered large income tax obligations at the end of the
taxable year. Id. In 1969, at the request of the Treasury
Department, Congress amended Chapter 24 of the Inter
nal Revenue Code (income tax withholding statutes) to
solve the problem of "under withholding" faced by tax
payers who received SUB pay. Id. The new tax with
holding provision, 26 U.S.C. § 3402(o), ensured that
SUB payments that were not deemed wages would be
subject to income taxwithholding by the employer. Id.

Section 3402(o) providesfor income tax withholding
on certain payments other than wages, including "any
supplemental unemployment [**14] compensation,"
and certain annuity payments and sick pay. At the,time
of the enactment of § 3402(o), the Senate Committee
report recognized that SUB payments werenot subjectto
income tax withholding because '"because they do not
constitute wages or remuneration for services.'" CSX
Corp., 518 F.3dat 1336-37 (quoting S. Rep.No. 91-552,
at 268 (1969), as reprinted in 1969 U.S.C.C.A.N. 2027,
2305). Accordingly, the amendment added language ex
presslystating the SUB payments "shall be treated as if it
were a payment of wages by an employer to an employee
for a payroll period."

Section 3402(o) provides:
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1. General rule.~For purposes of this
chapter (and so much of subtitle F as re
lates to this chapter)--

(A) any supplemental
unemployment compensa
tion benefit paid to an in
dividual,

(B) any payment of an
annuity to an individual, if
at the time the payment is
made a request that such
annuity be subject to
withholding under this
chapter is in effect, and

(C) any payment to ah'"
individual of sick pay
which does not constitute

wages (determined without
regard to this subsection),
if at the time the payment
is made a request that such
sick pay be subject to
withholding under this
chapter is in [**15] ef
fect,

[*243] shall be treated as if it were
a payment of wages by an employer to an
employee for a payroll period.

For purposes of § paragraph (1), 3402(o) defines
"supplemental unemployment compensation benefits" as:

amounts which are paid to an em
ployee, pursuant to a plan to which the
employer is a party, because of an em
ployee's involuntary separation from em
ployment (whether or not such separation
is temporary), resulting directly from a
reduction in force, the discontinuance of a
plant or operation, or other similar condi
tions, but only to the extent such benefits
are includible in the employee's gross in
come.

26 U.S.C. § 3402(o)(2)(A).

Although § 3402(o) is contained within the income
tax withholding statutes, it arguably informs the deter
mination whether SUB payments are "wages" for pur

poses of FICA tax. "Congress chose 'wages' as the base
for measuring employers' obligations under FICA, FU-
TA, and income-tax withholding." 2Rowan Cos., Inc. v.
United States, 452 U.S. 247, 254, 101 S. Ct. 2288, 68 L.
Ed. 2d 814 (1981). In Rowan, the Court considered
whether Congress intended the term "wages" to have the
same meaning for purposes of FICA, FUTA, and in
come-tax withholding. Id. at 254-55. The Court observed
that from an historic [**16] perspective, these Acts
"reveal a congressional concern for "the interest of sim
plicity and ease of administration.'" Id. at 255 (quoting S.
Rep. No. 1631, 77th Cong., 2d Sess., 165 (1942) (Reve
nue Act of 1942)). The Court reasoned that Congress
chose to base income tax withholding on the same meas
ure, "wages," as taxation under FICA and FUTA, and
specified that remuneration for certain services was ex
cepted from wages." Id. at 255-56.

2 "Congress defined 'wages' identically in FI
CA and FUTA, as 'all remuneration for employ
ment, including the cash value of all remunera
tion paid in any medium other than cash.'" §§
3121 (a) (FICA), 3306 (b) (FUTA). For the pur
pose of income-tax withholding, Congress de
fined 'wages' as 'all remuneration (other than fees
paid to a public official) for services performed
by an employee for his employer, including the
cash value of all remuneration paid in any me
dium other than cash.' § 3401 (a)." Rowan, 452
US.at250n.4.

Consequently, the Rowan Court rejected as invalid
Treasury Regulations that did not implement the statuto
ry definition of "wages" in a consistent or reasonable
manner. Rowan, 452 U.S. at 263. "The plain language
and legislative histories [**17] of the relevant Acts
indicate that Congress intended its definition to be inter
preted in the same manner for FICA and FUTA as for
income-tax withholding." Id.

4. Decoupling Amendment

Following the decision in Rowan, Congress
amended the Internal Revenue Code to add language to §
3121(a), often referred to as the "decoupling amend
ment," to allow for regulatory distinctions between ex
clusions in "wages" for income tax withholding and other
taxation purposes:

Nothing in the regulations prescribed
for purposes of chapter 24 (relating to in
come tax withholding) which provides an
exclusion from "wages" as used in such
chapter shall be construed to require a
similar exclusion from "wages" in the
regulations prescribed for purposes of this
chapter....
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26 U.S.C. § 3121(a).

There is no dispute that the decoupling amendment
applies to this case; however, the parties point to no reg
ulations that have been promulgated to distinguish be
tween [*244] the "wage" exclusions under considera
tion. Instead, the parties dispute whether, in light of the
decouplingamendment, the reasoning in Rowan, remains
controlling.

B. Application

The United States argues that the payments made by
Quality Stores to its employees are [**18] within the
scope of § 3121 because the payments were made in
connection with employment and were not conditioned
on eligibility for state unemployment benefits as required
under the exception set forth in Rev. Rul. 90-72. To the
contrary, Quality Stores contends that SUB payments are
not wages for income tax withholding purposes because
they are not "remuneration for services," and they do not
constitute wages for FICA taxation purposes because
they are not "remuneration for service performed by an
employee" (Pis. Br. 14). Instead, relying on § 3402(o),
Quality Stores contends that for income tax withholding
purposes, SUB payments are treated as if they are wag
es; thus, the Bankruptcy Court correctly held that the
Severance Payments were not subject to FICA taxation.

As the Federal Circuit Court observed in CSX, "this
issue of statutory construction is complex and [] the cor
rect resolution of the issue is far from obvious." CSX
Corp., 518 F.3d at 1340.With all due respect to the Fed
eral Circuit and its consideration of the issues, this Court
is persuaded that the Bankruptcy Court was correct in
rejecting the Federal Circuit's result in this case. Quality
Stores' analysis of the issues [**19] is convincing, and
a contrary result can only be reached by a strained con
struction of statutes at issue.

As a general matter, "[i]n enacting the FICA provi
sions, Congress "intended to impose FICA taxes on a
broad range of employer-furnished remuneration in order
to accomplish the remedial purpose of the Social Securi
ty Act." Associated Elec. Coop., Inc. v. United States,
226 F.3d 1322, 1326 (Fed. Cir. 2000). Nonetheless, this
purpose is not unlimited. The statutory enactments make
clear that at somepoint a line is to be drawn on the taxa
tion of employee financial benefits; otherwise, the bene
fits become the basis of the very taxes collected to return
as benefits. That is, at one end of the spectrum are social
security benefits and at the other end of the spectrum are
wages/earnings, and at the point on the spectrum where
severance payments are intended to serve the same pur
pose as social security benefits, i.e., support for workers

in lieu of a lost ability to earn wages, the collection of
social benefit taxes on the wage-replacement benefits
makes little sense.

Only when the morass of seeming complex statutory
enactments and regulations is considered in these terms
do the taxation [**20] provisions become a coherent
system anchored to the primary purpose of
wage-replacement and social benefits. Having consi
dered the parties' arguments and applied the statutory
analysis in these terms, this Court is persuaded that the
severance payments at issue are properly viewed as
wage-replacement social benefits, not taxable remunera
tion for the employees' services or wages. Therefore, the
severance payments are not subject to taxation for FICA
purposes.

For purposes of'FICA, "wages" are defined as "ail
remuneration for employment, including the cash value
of all remuneration (including benefits) paid in any me
dium other than cash." 26 U.S.C. § 3121(a); Appoloni,
450 F.3d at 189-90. "Employment" is defined as "any
service, of whatevernature, performed [] by an employee
for the person employing him ...." 26 U.S.C. § 3121(b).
However, under § 3402(o), "any supplemental unem
ployment compensation" is specifically excluded
[*245] from the definition of "wages" for tax withhold
ing purposes. As noted above, at the time of the enact
ment of § 3402(o), the Senate Committee report recog
nized that SUB payments were not subjectto income tax
withholding because '"because they do not constitute
wages [**21] or remuneration for services.'" CSX
Corp., 518F3dat 1336-37.

Section 3402(o) defines "supplemental unemploy
ment compensation benefits" as:

amounts which are paid to an em
ployee, pursuant to a plan to which the
employer is a party, because of an em
ployee's involuntary separation from em
ployment (whether or not such separation
is temporary), resulting directly from a
reduction in force, the discontinuance of a
plant or operation, or other similar condi
tions, but only to the extent such benefits
are includible in the employees gross in
come.

26 U.S.C. § 3402(o)(2)(A). Section 3402(o) expressly
provides that supplemental unemployment compensation
benefits, SUB pay, "shall be treated as if it were a pay
ment of wages by an employer to an employee for a
payrollperiod." 26 U.S.C. § 3402(o)(l).
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The severance payments in this case meet the defini
tion of "supplemental unemployment compensation ben
efits" in § 3402(o)(2). Contrary to the United States' ar
gument, this Court finds no basis for concluding that §
3402(o) does not control the determination whether the
severance payments at issue in this case are taxable for
purposes of FICA. The reasoning in Rowan is instructive
on this issue. The statutory [**22] definition of "wages"
must be applied in a consistent or reasonable manner.
Rowan, 452 U.S. at 263. There is no justification for dif
fering interpretations of "wages" under FICA and the
income tax withholding statutes.

Although following Rowan, Congress has provided
for regulatory distinctions in "wages," pursuant to the
decoupling amendment, no such regulations have been
promulgated to distinguish between the "wage" exclu
sions under consideration. As Quality Stores points out,
Revenue Rulings do not have the effect of regulations.
Thus, the Revenue Rulings, and in particular Rev. Rul.
90-72, relied on by the United States do not, pursuant to
the decoupling amendment, mandate differing treatment
of supplemental unemployment compensation benefits
under FICA and the income tax withholding statutes, i.e.,
§ 3402(o). Accordingly, despite the decoupling amend
ment, the reasoning in Rowan remains controlling, and
Rev. Rul. 90-72 does not override the specific provisions
of§3402(o).

Having determined that § 3402(o) properly guides
consideration of the severance payments in this case, the
Court briefly addresses the Federal Circuit decision in
CSX'm. which the court dismissed § 3402(o) as ultimately
[**23] having no bearing on treatment of severance
payments. CSX Corp., 518 F.3d at 1341-42. The Federal
Circuit concluded that the language in § 3402(o) ex
pressly stating that SUB pay "shall be treated as if it
were a payment ofwages by an employer to an employee
for a payroll period" does not necessarily imply that no
such payments are in fact wages. Id. at 1342 (emphasis
added).

The Federal Circuit reasoned as follows:

To say that all payments falling within
a particular category shall be treated as if
they were a payment of wages does not
dictate, as a matter of language or logic,
that none of the payments within that cat
egory would otherwise be wages. For
example, to say that for some purposes all
men shall be treated as if they [*246]
were six feet tall does not imply that no
men are six feet tall. Moreover, section
3402(o) does not simply say that SUB
payments shall be treated as wages; it
provides that SUB payments shall be

treated as if they were "a payment of
wages by an employer to an employee for
a payroll period." To say that certain
payments do not constitute a payment of
wages for a payroll period falls short of
saying that the payments lack the legal
character of "wages" altogether. [**24]
In sum, the inference that CSX seeks to
draw from the statutory language is simp
ly too strained. Thus, while some supple
mental unemployment benefit payments
do not constitute "wages," it does not fol
low that all payments fitting within the
broad definition of SUB in section

3402(o)(2)(A) are non-wages.<3> We
therefore conclude that the text of section

3402(o) does not require" that FICA be in
terpreted to exclude from "wages" all
payments that would satisfy the definition
ofSUB in section 3402(o)(2)(A).

CSXCorp., 518 FJdat 1342 (footnote omitted).

With all due respect to the Federal Circuit, it is the
above analogy to six-feet tall men that strains logic and
effectively ignores clear statutory provisions. If the un
derlying presumption in § 3402(o) was that SUB pay
ments were both wages and non-wages depending on the
particular case, that distinction could easily have been
made in the statute. The clear import of § 3402(o) is that
any payment meeting the definition of "supplemental
unemployment compensation benefits" in § 3402(o)(2) is
not considered to be "wages." Otherwise, the additional
statement, "shall be treated as if it were a payment of
wages by an employer to an employee for [**25] a
payroll period" is not only unnecessary but also mea
ningless. That is, in the context of the above analogy,
there is no need for an express statement that all men
who are six-feet tall shall be treated as if they are six-feet
tall. Similarly, if SUB pay already falls within the defini
tion of "wages," there is no need to state that it shall be
treated as if it were wages. If the SUB pay is already
"wages," it is already subject to income tax withholding.

Accordingly, this Court agrees with the Bankruptcy
Court that the Federal Circuit's decision in CSX does not

undermine the reasoning or initial result reached by the
Bankruptcy Court concerning the severance payments in
this case.

V. Conclusion

"Congress, by enacting FICA, intended to impose
FICA taxes on a broad range of remuneration in order to
accomplish the remedial purposes of the Social Security
Act." Appoloni, 450 F.3d at 190 (citing H.R. Rep. No.
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424 B.R. 237, *; 2010 U.S. Dist. LEXIS 15825, **;
2010-1 U.S. Tax Cas. (CCH) P50.250; 105 A.F.T.R.2d (RIA) 1110

74-615, at 3 (1935) (describing the aims of the Social
Security Act)). The limits on taxation, however, are not
boundless, as Congress has made clear in numerous sta
tutory exceptions to FICA and FUTA taxation. This case
involves severance payments "made 'because of the em
ployees' involuntary [**26] separation from employ
ment,' which resulted 'directly from a reduction in force
or the discontinuance of a plant or operation.'" Quality
Stores, 383 B.R. at 69 (citing Stip. Facts P 15). The se
verance payments thus fall within the § 3402(o)(2) ex
ception to wages for "supplemental unemployment
compensation benefits." The severance payments are not

taxable for purposes of FICA taxation, and the Bank
ruptcy Court did not err in so determining. The decision
of the BankruptcyCourt is therefore affirmed.

An Order consistent with this Opinion will be en
tered.

DATED: February 23, 2010

/s/ Janet T.Neff

JANET T. NEFF

United States District Judge
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Joint Committee on Taxation Report

Present Law

In general

Social security benefits and certain Medicare benefits are financed primarily by payroll taxes on wages.

Federal Insurance Contributions Act ("FICA") tax

The FICA tax applies to employers based on the amount of covered wages paid to an employee during
the year. Generally, covered wages means all remuneration for employment, including the cash value
of all remuneration (including benefits) paid in any medium other than cash. Certain exceptions from
covered wages are also provided. The tax imposed is composed of two parts: (1) the old age,
survivors, and disability insurance ("OASDI") tax equal to 6.2 percent of covered wages up to the
taxable wage base ($106,800 in 2010); and (2) the Medicare hospital.insurance ("HI") tax amount
equal to 1.45 percent of covered wages. In addition to the tax on employers, each employee is subject
to FICA taxes equal to the amount of tax imposed on the employer (the "employee portion"). The
employee portion generally must be withheld and remitted to the Federal government by the employer.

Self-Employment Contributions Act ("SECA") tax

As a parallel to FICA taxes, the SECA tax applies to the net income from self employment of self-
employed individuals. The rate of the OASDI portion of SECA taxes is equal to the combined employee
and employer OASDI FICA tax rates and applies to self-employment income up to the FICA taxable
wage base. Similarly, the rate of the HI portion is the same as the combined employerand employee
HI rates and there is no cap on the amount of self-employment income to which the rate applies. 2

For purposes of computing net earnings from self employment, taxpayers are permitted a deduction
equal to the product of the taxpayer's earnings (determined without regard to this deduction) and one-
half of the sum of the rates for OASDI tax (12.4 percent) and HI tax (2.9 percent), i.e., 7.65 percent of
net earnings. This deduction reflects the fact that the FICA rates apply to an employee's wages, which
do not include FICA taxes paid by the employer, whereas the self-employed individual's net earnings
are economically equivalent to an employee's wages plus the employer share of FICA taxes.

UM^n . ///ikanlrnnlnt *.*o rw rtf^-rvy /OTM-WOO*.^ Aai/r ++•q nnf^r*\mn-tnt oa™W rPTSPSftrvlp.t?n<!iH=7ria9 7/Q/9.010
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Explanation of Provision

In general

The bill provides relief from the employer share of OASDI taxes on wages paid by a qualified employer
with respect to certain employment. The provision applies to wages paid beginning on the day after
enactment and ending on December 31, 2010. Covered employment is limited to service performed by
a qualified individual: (1) in a trade or business of a qualified employer; or (2) in furtherance of the

j activities related to the purpose or function constituting the basis of the employer's exemption under
sec. 501 (in the case of a qualified employer that is exempt from tax under sec. 501(a)).

Qualified employer

Aqualified employer is any employer other than the United States, any State, any local government, or
any instrumentality of the foregoing. Notwithstanding the forgoing, a qualified employer includes any
employer that is a public highereducation institution (as defined in sec. 101(b) of the Higher Education
Act of 1965).

Qualified individual

Aqualified individual is any individual who: (1) begins work for a qualified employer after February 3,
2010 and before January 1, 2011; (2) certifies by signed affidavit (under penalties of perjury) that he
or she was employed for a total of 40 hours or less during the 60-day period ending on the date such
employment begins; (3) is not employed to replace another employee of the employer unless such
employeeseparated from employment voluntarily or for cause; - and (4) is not a related party (as
defined under rules similar to sec. 51(f)) of the employer).

It is intended that an employer may qualify for the credit when it hires an otherwise qualified
individual to replace an individual whose employment was terminated, for cause or due to other facts
and circumstances. For example, an employer may qualify for the credit with respect to wages paid
pursuant to the reopening of a factory which had been previously closed due to lackof demand for the
product being produced (i.e., the employer may qualify by rehiring qualified individuals who had in the
past worked for the employer but were terminated when the factory was closed or by hiring qualified
individuals who had not previously worked for the employer). In contrast, an employer who terminates
the employment of an individual not for cause, but rather to claim the credit with respect to the hiring
of the same or another individual is not eligible for the credit under this rule.

Employer election

A qualified employer may elect to not have payroll tax forgiveness apply. The election is made in the
manner required by the Secretary of the Treasury.

Coordination with work opportunity tax credit

Under the provision, a qualified employer may not receive the work opportunity tax credit on any
wages paid to a qualified individual during the one-year period beginning on the hiring date of such
individual, if those wages qualify the employer for payroll tax forgiveness under this provision unless
the employer makes an election not to have payroll tax forgiveness apply with respect to that
individual.

Social Security trust funds

The Federal Old-Age and Survivors Trust Fund and the Federal Disability Insurance Trust Fund will

htrnsV/r.her.kriointriagxom/ann/se^ 7/9/2010
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receive transfers from the General Fund of the United States Treasury equal to any reduction in payroll
taxes attributable to the payroll tax forgiveness provided under the provision. The amounts will be
transferred from the General Fund at such times and in such a manner as to replicate to the extent
possible the transfers which would have occurred to the Trust Funds had the provision not been
enacted.

Effective Date

The provision applies to wages paid after the date of enactment.
END OF DOCUMENT -

© 2010 Thomson Reuters/RIA. All rights reserved.

hrrnW/rWW.int riaa mm/ann/sftrvlet/rnm tta.chec-knoint.serv1etr,PJSPServlet?usid=2ba2... 7/9/2010



Document Display Page 1of 3

Checkpoint Contents
Federal Library

Tax Legislation
Complete Analysis of the Hiring Incentives to Restore Employment Act; the Worker,

Homeownership, and Business Assistance Act of 2009; and Other Recent Tax Acts
Organization of the Complete Analysis

Code As Amended

§35 thru §6414
§3111 Rate of tax.

Code Sec. 3111. Rate of tax.

wfE(a) Old-age, survivors, and disability insurance.
In addition to other taxes, there is hereby imposed on every employer an excise tax, with respect
to having individuals in his employ, equal to the following percentages of the wages (as defined i<
section 3121(a) ) paid by him with respect to employment (as defined in section 3121(b) )—

In cases of wages The rate
paid during: shall be:

1984, 1985, 1986, or
1987 5.7 percent

1988 or 1989 6.06 percent
1990 or

thereafter 6.2 percent.

wfE(b) Hospital insurance.
In addition to the tax imposed by the preceding subsection, there is hereby imposed on every
employer an excise tax, with respect to having individuals in his employ, equal to the following
percentages of the wages (as defined in section 3121(a) ) paid by him with respect to
employment (as defined in section 3121(b) )—

W¥E(1) with respect to wages paid during the calendar years 1974 through 1977, the rate
shall be 0.90 percent;

w§E(2) with respect to wages paid during the calendar year 1978, the rate shall be 1.00
percent;

wfE(3) with respect to wages paid during the calendar years 1979 and 1980, the rate shall
be 1.05 percent;

wfE(4) with respect to wages paid during the calendar years 1981 through 1984, the rate
shall be 1.30 percent;

wfE(5) with respect to wages paid during the calendar year 1985, the rate shall be 1.35
percent; and

w*f (6) with respect to wages paid after December 31, 1985, the rate shall be 1.45 percent.
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"¥E(c) Relief from taxes in cases covered by certain international agreements.
During any period in which there is in effect an agreement entered into pursuant to section 233 of
the Social Security Act with any foreign country, wages received by or paid to an individual shall
be exempt from the taxes imposed by this section to the extent that such wages are subject
under such agreement exclusively to the laws applicable to the social security system of such
foreign country.

W^E/
(d) Special Exemption for Certain Individuals Hired in 2010.

W1E(1) In general.

4
Subsection (a) shall not apply to wages paid by a qualified employer with respect to
employment during the period beginning on the day after the date of the enactment of this
subsection and ending on December 31, 2010, of any qualified individual for services
performed—

Jj.
ViT(A) in a trade or business of such qualified employer, or

vfE(B) in the case ofa qualified employer exempt from tax under section 501(a), in
furtherance of the activities related to the purpose or function constituting the basis of
the employer's exemption under section 501.

WT(2) Qualified employer.
For purposes of this subsection—

V¥E(A) In general. The term "qualified employer"means any employer other than the
UnitedStates, any State, or any political subdivision thereof, or any instrumentality of
the foregoing.

wfE(B) Treatment of employees of post-secondary educational institutions.
Notwithstanding subparagraph (A) , the term "qualified employer" includes any
employer which is a public institution of higher education (as defined in section 101
(b) of the Higher Education Act of 1965).

v¥(3) Qualified individual.
For purposes of this subsection, the term "qualified individual"means any individual who—

vtE(A) begins employment with a qualified employer after February 3, 2010, and
before January 1, 2011,

wfE(B) certifies by signed affidavit, under penalties ofperjury, that such individual has
not been employed for more than 40 hours during the 60-day period ending on the
date such individual begins such employment,

wfE(C) is not employed by the qualified employer to replace another employee of such
employer unless such other employee separated from employment voluntarily or for
cause, and

wfZ(D) is not an individual described in section 51(i)(l) (applied by substituting
"qualified employer" for "taxpayer" each place it appears).

U++~^.//„u„„l,— „:-+ —• / /—„.i„4./—„ n. 1 i,—:_j. 1„+ /-ir>Tor>ci 1—•.o_-_:.i_'-»i <-> T/n/n/M r\
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wf*(4) Election.
A qualified employer may elect to have this subsection not apply. Such election shall be
made in such manner as the Secretary may require.

W1E(S) Special rule for first calendar quarter of 2010.

ylE(A) Nonapplication ofexemption during first quarter. Paragraph (1) shall not apply
with respect to wages paid during the first calendar quarter of 2010.

V1E(B) Crediting of first quarter exemption during second quarter. The amount by
which the tax imposed under subsection (a) would (but for subparagraph (A)) have
been reduced with respect to wages paid by a qualifiedemployer during the first
calendar quarter of 2010 shall be treated as a payment against the tax imposed under
subsection (a) with respect to the qualifiedemployer for the second calendar quarter
of 2010 which is made on the date that such tax is due.

[ForAnalysis, see fj 101. ForCommittee Reports, see (Com Rept, s-3e JJ5401).]

[Endnote for Code Sec. 3111]

Code Sec. 3111(d) was added by Sec. 101(a) of the Hiring Incentives to Restore Employment Act, P.L.
111-147, 3/18/2010, as detailed below:

1. Sec. 101(a) added subsec. (d)

Effective Date: (Sec. 101(e)(1), P.L. 111-147, 3/18/2010) effective for wages paid after 3/18/2010.

END OF DOCUMENT -

© 2010 Thomson Reuters/RIA. All rights reserved.
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