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Dear Interested Party:

Enclosed are the Agenda, Issue Paper, and Revenue Estimate for the August 31, 2005, Business
Taxes Committee meeting. This meeting will address the proposed amendments to Regulation
1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes.

Action 1 on the Agenda concerns proposed revisions to Regulation 1802, extending direct
distribution of local sales tax to the location of the warehouse in cases where the retailer has
sales offices in this state, as well as clarifying the existing language and renumbering
subdivisions and references to accommodate these changes.

Action 2 on the Agenda concerns the proposed conforming amendments to Regulation
1699, Permits. Amendments to Regulation 1699 are new to this Issue Paper. As requested by
interested parties, staff reconsidered its earlier position to delay amendments to Regulation 1699
and is recommending that conforming amendments to Regulation 1699 be adopted concurrently
with the proposed changes to Regulation 1802.

If you are interested in other topics to be considered by the Business Taxes Committee, you may
refer to the “Board Meetings and Committee Information” page on the Board’s Internet web site
(http://www.boe.ca.gov/meetings/meetings.htm#two) for copies of Committee discussion or
issue papers, minutes, a procedures manual and calendars arranged according to subject matter
and by month.

Thank you for your input on these issues, and I look forward to seeing you at the Business Taxes
Committee meeting at 9:30 a.m. on August 31, 2005 in Room 121 at the address shown above.

Sincerely,

Randie L. Henry, Deputy Director
Sales and Use Tax Department

RH: caw
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AGENDA —August 31,
Regulation 1802, Place of Sale and Use for

2005 Business Taxes Committee Meeting
Purposes of Bradley-Burns Uniform Local Sales and Use Taxes —
Warehouse Rule Issue

Action 1 — Extend direct distribution to the location of
the warehouse in cases where the retailer has in state
sales offices, and clarify existing language

Proposed Reg. 1802(c)(2)
Agenda page 4
Issue Paper — Staff’s recommendation, Item 1

Proposed Reg. 1802(c)(1)

Current Reg. 1802(b)(5), (b)(6), and (b)(7)
Agenda page 3 and 4

Issue Paper — Staff’s recommendation, Item 2

Proposed Reg. 1802(c)(1) and (c)(2)
Current Reg. 1802(b)(5), (b)(6), and (b)(7)
Agenda pages 3 and 4

Issue Paper Alternative 2, Items 1 and 2

Proposed Reg. 1802(c)(1) and (c)(2)
Current Reg. 1802(b)(5), (b)(6), and (b)(7)
Agenda pages 3 and 4

Issue Paper Alternative 2, Items 1 and 2

Adopt either:

1. Staff’s recommendation to amend Regulation 1802, as follows:

(a) Extend direct distribution of local sales tax revenue to the location of the
retailer’s stock of tangible personal property, in cases where the retailer has
sales offices in this state but the sale is negotiated out of state and fulfilled
from the retailer's in-state stock of goods, operative July 1, 2006, and

(b) Move the subdivision of the current warehouse rule concerning the place
of sale for out-of-state retailers that do not have a permanent place of
business in California to a new subdivision, and move the operative date of
October 1, 1993, to the last sentence within the paragraph, and

(c) Renumber subdivisions and references to accommodate these changes.
OR

2. The League of California Cities’ (LOCC) alternative, supported by the City
of Ontario, to:
Adopt staff's recommendation, and direct staff to resolve existing appeals on
this allocation issue by allowing the proposed regulation to immediately
apply to those outstanding appeals.

OR

3. MBIA MuniServices Company’s (MMC) alternative, supported by the Cities
of Compton and Stockton, and the County of Sacramento, to:
(a) Adopt staff’s language in (1)(a) and (1)(c) above but omit the words
“Operative July 1, 2006,” and
(b) Adopt staff’s language in (1)(b) and (1)(c) above but omit the words
“Operative October 1, 1993.”
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AGENDA —August 31

, 2005 Business Taxes Committee Meeting

Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes —

Warehouse Rule Issue

Action2 — Conforming amendment to Regulation
1699

Reg. 1699(a)

Agenda page 5
Issue Paper — staff’s recommendation, Item 3

Interested parties provided no alternative language.

Adopt either:

1. Staff’s recommendation to make a conforming amendment to Regulation
1699(a) to specify that operative July 1, 2006, permits are required for
warehouses or other places at which merchandise is merely stored and which
customers do not customarily visit for the purpose of making purchases and
from which retail sales of such merchandise negotiated out of state are
delivered or fulfilled.

OR

2) Make no changes to Regulation 1699(a).

Action 3 — Authorization to Publish

Recommend publication of amendments to Regulations 1802 and 1699 as adopted
in the above actions.

Operative Date:
Staffs proposal and League of California Cities alternative: July 1, 2006.
MBIA MuniServices Company: No Operative dates.

Implementation: 30 days following OAL approval
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AGENDA —August 31, 2005 Business Taxes Committee Meeting
Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes —
Warehouse Rule Issue

Action Item

Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by the LOCC and supported by
the City of Ontario

Regulatory Language Proposed
by MMC and supported by the
Cities of Compton and
Stockton, and the County of
Sacramento

Action 1 - Extend direct
distribution to the location of
the warehouse in cases where
the retailer has in-state sales
offices, and clarify existing
language

Regulation 1802

{B)63-(b)(5)
B)#) (b)(6)

(c) TRANSACTIONS
NEGOTIATED OUT OF STATE
AND DELIVERED FROM THE
RETAILERS’ STOCK OF
TANGIBLE PERSONAL
PROPERTY IN CALIFORNIA

(1) If an out-of-state retailer does
not have a permanent place of
business in this state other than a
stock of tangible personal property,
the place of sale is the city, county, or
city and county from which delivery

Agree with staff language, and

direct staff to resolve outstanding
appeals by allowing the proposed
regulation to apply to them
immediately.

Regulation 1802

B)(61(b)(5)
B)#) (b)(6)

(c) TRANSACTIONS
NEGOTIATED OUT OF STATE
AND DELIVERED FROM THE
RETAILERS’ STOCK OF
TANGIBLE PERSONAL
PROPERTY IN CALIFORNIA

(1) If an out-of-state retailer does
not have a permanent place of
business in this state other than a
stock of tangible personal property,
the place of sale is the city, county, or
city and county from which delivery
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AGENDA —August 31, 2005 Business Taxes Committee Meeting

Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes —
Warehouse Rule Issue

Action Item

Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by the LOCC and supported by
the City of Ontario

Regulatory Language Proposed
by MMC and supported by the
Cities of Compton and
Stockton, and the County of
Sacramento

or shipment is made. Operative
October 1, 1993, local tax collected
by the Board for such sales will be
distributed to that city, county, or city

and county.

(2)_If a retailer has a permanent
place of business in this state in
addition to its stocks of tangible
personal property, the place of sale,
in cases where the sale is negotiated
out of state and there is no
participation by the retailer’s
permanent place of business in this
state, is the city, county, or city and
county from which delivery or
shipment is made. Operative
July 1, 2006, local tax collected by
the Board for such sales will be
distributed to the city, county, or city
and county from which delivery or
shipment is made.

or shipment is made. Operative
October1,1993, Llocal tax collected
by the Board for such sales will be
distributed to that city, county, or city

and county.

(2) If a retailer has a permanent
place of business in this state in
addition to its stocks of tangible
personal property, the place of sale,
in cases where the sale is negotiated
out of state and there is no
participation by the retailer’s
permanent place of business in this
state, is the city, county, or city and
county from which delivery or
shipment is made. Operative
July-1-2006, Llocal tax collected by
the Board for such sales will be
distributed to the city, county, or city
and county from which delivery or
shipment is made.
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AGENDA —August 31, 2005 Business Taxes Committee Meeting
Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes —
Warehouse Rule Issue

Action Item

Regulatory Language Proposed
by Staff

Regulatory Language Proposed
by the LOCC and supported by
the City of Ontario

Regulatory Language Proposed
by MMC and supported by the
Cities of Compton and
Stockton, and the County of
Sacramento

Action 2 - Conforming
amendment to
Regulation 1699

Regulation 1699, Permits

(a) IN GENERAL -
NUMBER OF PERMITS
REQUIRED

Operative July 1, 2006, permits
are required for warehouses or
other places at which merchandise

is stored and which customers do
not customarily visit for the
purpose of making purchases and
from which retail sales of such
merchandise negotiated out of
state are delivered or fulfilled.

[No language provided. Staff’s
proposed amendment is new.]

[No language provided Staff’s
proposed amendment is new.]

G:\BTC\BTC TOPICS - 2005\050302BTCT Warehouse Rule\Papers\IP\IP 1802 AGENDA.doc
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Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform
Local Sales and Use Tax - Warehouse Rule Issue

Issue

Should Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes, be
amended to extend direct distribution of local sales tax revenue to the city, county, or city and county where the retailer’s
stock of tangible personal property is located, in cases where the retailer has sales offices in this state but the sale is
negotiated out of state and fulfilled by the retailer’s employees from the retailer's in-state stock of goods?

Staff Recommendation

Staff recommends the adoption of proposed amendments to Regulations 1802 and 1699, as follows:

1. Add new subdivision 1802(c)(2) to extend direct distribution of local sales tax revenue to the location where the
retailer’s stock of tangible personal property is located (the warehouse), when the retailer has sales offices in
this state but the sale is negotiated out of state, there is no participation in the sale by the retailer’s permanent
place of business in this state, and the sale is fulfilled from the retailer’s in-state stock of goods. This
subdivision would be operative July 1, 2006.

2. Move current subdivision 1802(b)(5) concerning the place of sale for out-of-state retailers that do not have a
permanent place of business in California to 1802(c)(1), and move the operative date of October 1, 1993 to the
last sentence within the paragraph to clarify that it applies only to the local tax collected by the Board of
Equalization (Board) and distributed directly to the location of the warehouse.

3. Amend subdivision (a) of Regulation 1699, Permits, to conform with the proposed amendments to
Regulation 1802.

Staff’s proposed amendments to Regulations 1802 and 1699 are attached as Exhibits 3 and 4 respectively. (See
Issue Paper pages 8 though 10; and agenda action items 1 through 3.)

Other Alternatives Considered
A. Alternative 1

As proposed by the Revenue and Taxation Policy Committee of the League of California Cities (LOCC) and
supported by the City of Ontario, adopt staff's recommendation including the operative date of July 1, 2006, to
allow for an adequate transition period. However, direct staff to immediately apply the provisions of proposed
subdivision 1802(c)(2), situs allocations, to the outstanding appeal cases that relate to the warehouse rule and are
pending with the Board. (See Issue Paper pages 11 through 13; agenda action items 1 and 3; and Exhibits 5 and 6.)

B. Alternative 2

As proposed by MBIA MuniServices Company (MMC) and supported by the City of Compton, the City of
Stockton, and the County of Sacramento, adopt staff’s recommendation with the following exceptions:

1. In new subdivision 1802(c)(1), omit the words “Operative October 1, 1993.”

2. In new subdivision 1802(c)(2), omit the words “Operative July 1, 2006.”
(See Issue Paper pages 13 through 15; agenda action items 1 through 3; and Exhibits 7 through 10.)

A comparison of staff’s and interested parties’ proposed language is attached as Exhibit 2.

Page 1 of 15



BOE-1489-J REV. 2 (1-00)
FORMAL ISSUE PAPER

Issue Paper Number: 05 - 005

IV. Background

Since 1993, Regulation 1802(b)(5) has provided for direct allocation of local sales tax revenue to the
location of a stock of goods only when the retailer does not have sales offices located in this state
(warehouse rule). However, if the retailer has a sales office in this state and the sales transactions are
negotiated out-of-state rather than at the retailer’s in-state place of business, and the order is fulfilled
from the retailer’s in-state stock of merchandise, the sales tax is not identified with a specific
registered place of business and the tax generally is allocated to the local jurisdictions in the county
where the warehouse is located through a countywide pool®. This policy was formally approved by the
Board on June 21, 2001, and is published in Compliance Policy and Procedures Manual (CPPM)
Chapter 5, Returns. Specifically, Exhibit5 of CPPM Chapter 5, Local Tax Allocation Guidelines,
(available at http://www.boe.ca.gov/pdf/cpm-05.pdf) provides:

Retailers Engaged in Intrastate and Interstate Sales

Retailers who have sales that occur within California (intrastate sales subject to sales tax)
as well as sales that occur outside California (interstate sales subject to use tax) are
provided with Schedules B and/or C and instructed to segregate the local tax on intrastate
sales from interstate sales. The local sales tax on intrastate sales should be allocated to
the sales location where the sale is negotiated (Schedule C or Line B2 of Schedule B), or,
if the out-of-state retailer maintains no permanent place of business in California other
than a stock of goods, to the warehouse/distribution center from which delivery is made.
It should be noted that warehouse/distribution center locations are the direct recipients of
local tax only if the out-of-state retailer has no instate sales office. (Emphasis added.)

Additional local tax history is provided in Exhibit 11 of this paper.
V.  Discussion

Meetings were held with interested parties on May 10, 2005 and on June 23, 2005. Representatives
from various local governments and consulting firms were in attendance to discuss staff’s proposed
language. As a result of these discussions, local governments and consulting firms submitted a total of
six proposals. In response to these proposals and to interested parties’ concerns expressed at the
meetings, staff revised the proposed amendments to Regulation 1802 and is recommending
amendments to Regulation 1699.

Interested parties are generally in agreement that Regulation 1802 should be amended to clarify the
procedure for allocating local tax when a retailer with an in-state sales office has delivered the goods

! The countywide pools are an accounting system that indirectly distributes the local portion of the sales or use tax reported for
specified transactions. When sales transactions are negotiated out of state rather than at the retailer’s in-state place of business, and
the order is fulfilled from the retailer’s in-state stock of merchandise, the sales tax is not identified with a specific registered place of
business and the tax generally is allocated to the local jurisdictions in the county where the warehouse is located through a countywide
pool. These taxpayers are issued an additional schedule (Schedule B -Detailed Allocation by County of 1 Percent Uniform Local Sales
and Use Tax) with their sales and use tax returns to report their local tax. Schedule B lists each county within the state of California.
At the end of each reporting quarter, the countywide pool totals are prorated among the cities, redevelopment areas, and the
unincorporated area of each county using the proportion that the directly-reported tax for each city and unincorporated area of a
county bears to the total directly-reported tax for the county as a whole. The pools account for about 10% of the local sales and use
tax reported, with use tax accounting for the majority of the pooled revenues.

EPC Page 2 of 15
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from an in-state warehouse, but the sale was negotiated outside the state without participation by the in-
state office. However, interested parties had the following concerns with staff’s proposed amendments:

1. The proposed operative date of July 1, 2006, in Requlation 1802(c)(2) would bias the outcome of
pending local tax reallocation appeals.

Staff has identified 24 local tax reallocation appeal cases involving the warehouse rule that are currently
at different levels of the Board’s local tax reallocation appeals process® (the inquiring jurisdictions and
their consultants (1JCs) identified 26 cases, but staff does not believe two of these cases involve the
warehouse rule issue). The contention made by the 1JCs in these cases is generally that the local tax
should be allocated directly to the warehouse location even if the retailer has sales offices located in this
state in addition to the warehouse. The IJCs believe that the retailer’s warehouse should be issued a
seller’s permit under the authority of Regulation 1802(a)(2), and that “place of business” as used in
Regulation 1699 includes a warehouse because it refers to any business location of the retailer that
conducts business activities that are somehow related to sales. Action on 15 of these cases was deferred
while the Business Taxes Committee process on this issue continues. In addition, staff has identified
nine local tax reallocation cases that were previously denied by Board Management where no request
for Board hearing was received. Therefore, while these cases could be impacted by the proposed
amendments if the affected jurisdictions or their consultants decide to request Board hearings, these
cases are not currently pending action by this agency.

The interested parties’ concern with the operative date is, to some degree, the possible negative effect
of the proposed operative date on the outcome of the pending appeals cases. Some interested parties
argue that an operative date is not needed since it could result in the denial of pending requests for
reallocations. In particular, they expressed concern that the operative date would reinforce the staff’s
view that the new provision to Regulation 1802 represents a change in law, whereas in the interested
parties’ opinion, the proposed language merely clarifies existing rules. Therefore, they propose
postponing any amendments to Regulation 1802 until all related appeal cases have been considered on
their facts. Another group of interested parties who also views staff’s proposed amendments as
clarifying existing rules, propose to extend the regulatory amendments to outstanding appeals cases. A
third group of interested parties argues the amendments should simply be retroactive.

As staff indicated to interested parties during the BTC process, staff’s recommendation to include an
operative date in Regulation 1802(c)(2) is not intended to cause rejection of the pending appeals. The
BTC process is intended to provide Board Members with information that will enable them to make
better-informed decisions on the pending appeal cases. The provisions of Regulation 1807 grant 1JCs
the right to a Board hearing on local tax allocation appeals and staff is not advocating that this right be
removed. The final decisions on the pending appeals cases reside with the Board Members. The
proposed amendments to Regulation 1802 should not prevent a jurisdiction from having an impartial
hearing of its appeal before the Board.

Staff believes that the current language of Regulation 1802(b)(5) clearly limits the direct allocation of
local sales tax revenue to the locations of stocks of goods when the retailer does not have sales offices
located in this state. Therefore, staff’s proposed amendments impose a new requirement on affected
retailers to directly report local sales tax. Accordingly, it is staff’s position that pending local tax
reallocation appeals should be heard under the existing rules, and the operative date would have no

2 While for the purpose of this topic, staff has identified 24 local tax appeals cases that specifically involve the reallocation of the local
sales tax from the county wide pools to the location of the warehouse, questions have arisen regarding the number of total inquiries
filed by the Inquiring Jurisdictions and their Consultants with the Board. For the period of July 1, 1999 to May 31, 2005, there were

209 cases appealed to Board Management and 13 cases appealed to the Board (see Exhibit 12).
EPC Page 3 of 15
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impact on these cases. The Board Members can make their decision on the pending appeals subsequent
to the adoption of the proposed regulation as they have previously done in other cases, which were also
placed in abeyance pending other BTC topics.

2. The proposed amendments may be more appropriate for Requlation 1699, Permits, rather than
Requlation 1802 since Regulation 1699 provides guidelines for the issuance of seller’s permits.

Initially, staff proposed to amend Regulation 1802 and intended to make conforming amendments to
Regulation 1699 based on the outcome of the Regulation 1802 BTC process. Some interested parties
pointed out that the ability of a retailer to allocate local tax to a particular location is dependent on the
ability of the retailer to obtain a seller’s permit for that location. Regulation 1699 does not address the
issuance of a permit in the specific circumstance where a retailer, who has an in-state office, negotiates
the sale out-of-state with no in-state participation, and fulfills the sales from its in-state warehouse.
Consequently, interested parties suggested that Regulation 1699 be amended prior to, or instead of,
Regulation 1802, to clarify that a permit should be issued to the warehouse location under the
warehouse rule. This argument is based on the interested parties’ view that staff’s proposed
amendments are merely to clarify existing law. This position constitutes a change from the interested
parties’ position in their appeals, in which they contend that the provisions of Regulation 1802, and not
those of Regulation 1699, control in this situation. However, it is staff’s position that its amendments
represent a change in the allocation of the local sales tax rather than a clarification of existing practice.
Therefore, the allocation of local tax to the warehouse location of a retailer having an in-state sales
office is a policy decision that needs to be made at the local tax level in Regulation 1802.

Staff has reconsidered its earlier decision to delay the amendments and is now recommending that
Regulations 1802 and 1699 be revised at the same time.

3. The proposed amendments are not necessary, since the Board recently amended Regulation 1802,
and, in the interested parties’ view, those amendments were intended to solve this particular
warehouse rule issue.

Interested parties have indicated that staff’s proposed amendments to Regulation 1802 are declaratory of
existing law. That is, the current language of Regulation 1802 allows allocation of local tax to the
location of a warehouse even when the retailer has a sales office in California. In particular, interested
parties are of the opinion that language added to subdivision 1802(a) in 2003 supports this interpretation.
The added language is underlined in the following relevant parts of this subdivision:

(@)(1) Retailers Having One Place of Business. For purposes of the Bradley-Burns
Uniform Local Sales and Use Tax Law, if a retailer has only one place of business in
this state, all California retail sales of that retailer in which that place of business
participates occur at that place of business unless the tangible personal property sold
is delivered by the retailer or his or her agent to an out-of-state destination, or to a
common carrier for delivery to an out-of-state destination.

(@)(2) Retailers Having More Than One Place of Business

(A) If a retailer has more than one place of business in this state but only one place
of business participates in the sales, the sale occurs in that place of business.
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The amendments to subdivision 1802(a) resulted from a Board decision on September 12, 2002, in a
local tax reallocation case commonly referred to as the “Fremont” case. In Fremont, the retailer’s
in-state sales office was in the same building as the stock of goods, and the retailer already had a permit
for this location. In addition, the stock of goods was used to fulfill sales negotiated at both in-state and
out-of-state offices. Since the in-state office did not participate in the sales being considered for the
reallocation case, subdivision 1802(a) did not apply. Neither did subdivision (b)(5) apply to the
allocation of local tax because the retailer had sales offices in this state. As a result, the local tax
revenues generated from the out-of-state sales could not be allocated directly to the location of the
warehouse as the petitioner requested. The retailer, however, allocated the tax revenues directly to the
location of the warehouse rather than indirectly through the medium of the countywide pool system.
The petitioners were protesting the Board’s staff action to reallocate the revenues back through the
countywide pools.

Based on the facts presented, the Board concluded that this situation created difficulties for the local
jurisdictions and Board staff, since subdivision (a) spoke only to participation in sales by in-state sales
offices of the retailer. At the Fremont hearing, the Board focused on the fact that the sales office was in
the same building as the stock of goods (called an “integrated facility”). The Board concluded that the
local sales tax revenue derived from sales made through the out-of-state sales offices should be allocated
to the location of the warehouse from which the property sold was shipped or delivered, because the
retailer was already directly allocating local sales tax revenues to the warehouse location for sales made
by the sales office in the integrated facility. For those reasons, the Board determined that Regulation
1802 needed to be amended. The Board directed the Department to draft language that would provide
for direct allocation of local tax when a warehouse is part of an integrated facility with a sales office,
and the warehouse fulfills orders from various sales offices, including the out-of-state sales offices. The
Board adopted these amendments in August 2003.

At that time, the interested parties’ interpretation of Regulation 1802 was that the local tax attributable
to sales negotiated outside the state, whether through a catalog, the Internet, or 800 number phone sales,
should be allocated directly to the in-state location of the warehouse from which the goods were
delivered. Interested parties also believed that the warehouse “participated” in these types of
transactions regardless of whether or not the warehouse is part of an integrated facility. They further
believed that delivery of the property from that facility should be considered sufficient “participation” in
the sales negotiations to permit allocation of the local tax directly to the location of the warehouse.
Based on these views and the fact that the Board adopted their proposed revisions to Regulation 1802(a)
in 2003, the interested parties now conclude that the warehouse is considered a “place of sale” under
subdivision 1802(a), even when it is not an integrated facility.

Staff believes that the amendments to subdivision 1802(a) do not allow for direct distribution of local
sales tax revenue to the location of the retailer’s stock of tangible personal property in cases where the
retailer has sales offices in this state but the sale is negotiated out-of-state and fulfilled from the
retailer's in-state stock of goods. The purpose of sales and use tax regulations is to educate and inform
taxpayers as to their rights and responsibilities regarding sales and use tax reporting.® Nowhere in the
documents required by the Administrative Procedures Act (APA) does the Board declare that it is
changing the rule applicable to sales subject to the warehouse rule and requiring out-of-state retailers to
obtain permits for all locations of stocks of goods that fulfill sales negotiated out-of-state, whether or not
the retailer has an in-state sales office. The language of subdivision (b)(5) remained unchanged, and the
Board declared it was making no fundamental changes to the allocation rules. Staff thus disagrees with

¥ Sales and Use Tax Regulations, including Regulation 1802, are not directed to cities but to taxpayers and retailers collecting use tax,
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the interested parties’ view that the facts in Fremont render staff’s current proposed amendments to
Regulation 1802 declaratory of existing law.*

The adoption of amendments to subdivision 1802(a) in 2003 did not substantively change the Board’s
interpretation of “place of sale.” Under the Bradley-Burns Uniform Local Sales and Use Tax Law
section 7205, “place of sale” means that all retail sales are consummated at the place of business of the
retailer, unless the tangible personal property sold is delivered by the retailer or his or her agent to an
out-of-state destination or to a common carrier for delivery to an out-of-state destination. In the event a
retailer has no permanent place of business in the state or has more than one place of business, the
“place of sale” is the place or places at which the retail sales are consummated.

In interpreting section 7205, it has been the Board’s longstanding position that for the purpose of
determining place of sale under Regulation 1802, a “place of sale” is a business location that can be
issued a permit under Regulation 1699. Under Regulation 1699, a “place of business” is one that
customers visit to negotiate sales, not one that merely stores and delivers property. Therefore, under the
provisions of 1802, a warehouse is normally not considered a “place of sale” since no negotiations take
place at the facility. Local tax attributable to out-of-state catalog, Internet, or 800 number phone sales
negotiated out-of-state is allocated indirectly through the countywide pool, since the in-state warehouse
does not participate in the negotiations. Accordingly, staff believes that an amendment needs to be
made to Regulation 1699 for clarification and conformity to the proposed changes to Regulation 1802.

Interested parties also believe staff’s proposed language is declaratory of existing law based on
subdivision 1802(b)(5). They believe this subdivision already allows the Board to allocate local sales
tax directly to the location of the warehouse even if an in-state sales office does not participate in the
sale. Staff disagrees with interested parties and believes that the plain language of the regulation allows
allocation of local tax to the location of the warehouse only if the retailer has no in-state sales offices.

4. There is no apparent reason for moving the current 1802(b)(5) to (c)(1) or for moving the existing
operative date of October 1, 1993 within the paragraph.

An interested party was skeptical of the need to move this subdivision to new subdivision (c)(1), since
the change does not clarify current subdivision 1802(b)(5). Rather, the party feels it would only confuse
the language further by imposing an operative date of October 1, 1993 on the direct distribution of sales
tax revenue on deliveries governed by this subdivision.

Staff explained the proposed move does not change the basic rule that if the sale is negotiated in this
state, the place of sale is where the negotiations take place. (See Reg. 1802(a) & (b)(1-4).) However,
staff proposes moving the warehouse rule from its current location in subdivision (b)(5) to a new
subdivision (c) to emphasize that the basis for the rule is the location of the retailer’s property in this
state and not the negotiations with the retailer’s customers. Staff also proposes rewriting the current
language to emphasize that, in transactions subject to the warehouse rule, the place of sale has, since the
beginning of the local tax system, always been the location of the warehouse. Due to unfortunate
drafting in 1993, the new language amending subdivision 1802(b)(5) made it appear that making the
warehouse location the place of sale was a new rule. In fact, only the direct distribution was new.

* The fact that the debate exists demonstrates that the Board did not state that it was changing the rules. Had the Board intended to
change the rule, it would have been required to say so by the APA so that the public affected by the change could comment on the

proposal.
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5. The staff estimate of the local tax revenues that would need to be redistributed among jurisdictions
should the proposed amendments be adopted on a retroactive basis, as well as staff’s assessment of
the impact on taxpayers, may be overstated.

In its initial discussion paper, staff estimated its proposal would result in the reallocation of up to $244.1
million (using reported figures from the first three quarters of 2004), from indirect to direct allocation of
local sales taxes. Interested parties expressed concerns that the $244.1 million estimate is overstated.
There was more consensus that an estimated $16.1 million ® in previously reported local sales tax could
be reallocated from various county pools directly to the individual cities if staff’s proposed amendment
is adopted retroactively. The lower amount was compiled from the outstanding local tax reallocation
inquiries in the appeals process involving the warehouse rule. The higher amount is derived from a
review of those retailers who currently file Schedule B with their sales and use tax return and whose
reported information indicates that their transactions may be covered by the proposed amendments.
Staff believes much of the difference between the $244.1 million and the $16.1 million represents the
local sales tax reported by retailers in compliance with existing rules and distributed by the Board to
jurisdictions that are in agreement with the Board’s current allocation rules and that have not protested
the local tax allocation.

Including an operative date in staff’s proposal has neutral revenue effect on returns filed by taxpayers, as
well as on outstanding local appeal cases involving the warehouse rule. In other words, the local sales
tax that was allocated to cities and counties using the countywide pool system would not need to come
out of the future revenues from these jurisdictions for redistribution to the jurisdiction of the warehouse.

Some of the interested parties also believed that an amendment without an operative date would have
minimal impact on retailers.

Without an operative date, the proposed amendments to Regulations 1699 and 1802 would be
implemented retroactively. Staff believes a retroactive amendment would place an undue administrative
burden on taxpayers (in-state and out-of-state retailers) with unregistered warehouses. First, although it
would take some time to implement the change, the rule as to returns not yet due would go into effect
immediately with no warning to the retailers subject to them. Until staff could notify retailers and issue
new schedules and returns, retailers whose sales are subject to the warehouse rule would continue to
report tax as the Board has advised them to do for almost fifty years, thus creating numerous mis-
allocation situations that would have to be corrected at great expense to taxpayers, the Board, and the
local tax jurisdictions. Second, these taxpayers would be required to file amended returns for the last
three quarters to reallocate the local tax based on the jurisdiction where the warehouse is located. These
adjustments will require retailers to go back in their records and determine the amounts that need to be
reallocated to the warehouse jurisdiction under the new rule.® At the same time, the retroactive effect of
the proposed amendments could potentially create a large increase in the number of appeals filed by
consultants on behalf of local jurisdictions who would benefit from the retroactive amendments.

® The $16.1 million was estimated based on 16 outstanding cases. However, there may be 9 more cases for which numbers will not be
available until cases are completely investigated by Board staff.

® Since taxpayers are not required to substantiate on their returns their reasons for reporting local sales and use tax indirectly on
Schedule B, the amounts reported on Schedule B reflect only the amount of tax, not the reason therefor. Retailers have not heretofore
been required to maintain records that specify why tax is reported indirectly. Therefore, they may not have maintained easy access to

such records and may have to reconstruct them.
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Staff Recommendation

A. Description of the Staff Recommendation

Staff proposes amending Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns
Uniform Local Sales and Use Taxes, as follows:

Add new subdivision 1802(c), Transactions Negotiated Out of State and Delivered from the
Retailers’ Stock of Tangible Personal Property in California, with two new subdivisions (c)(1) and
(c)(2) as follows:

(c) Transactions Negotiated Out of State and Delivered from the Retailer’s Stock of
Tangible Personal Property in California

(1) If an out-of-state retailer does not have a permanent place of business in
this state other than a stock of tangible personal property, the place of sale is the city,
county, or city and county from which delivery or shipment is made. Operative
October 1, 1993, local tax collected by the Board for such sales will be distributed to that
city, county, or city and county.

(2) If a retailer has a permanent place of business in this state in addition to its
stocks of tangible personal property, the place of sale, in cases where the sale is
negotiated out of state and there is no participation by the retailer’s permanent place of
business in this state, is the city, county, or city and county from which delivery or
shipment is made. Operative July 1, 2006, local tax collected by the Board for such sales
will be distributed to the city, county, or city and county from which delivery or shipment
is made.

Subdivision (c)(1) will replace current subdivision (b)(5) concerning the place of sale for out-of-state
retailers that do not have a permanent place of business in California. The operative date of
October 1, 1993 will be moved to the last sentence within the paragraph to clarify that it applies only
to the local tax collected by the Board and distributed directly to the location of the warehouse.

Subdivision (c)(2) would add language concerning the place of sale by in-state and out-of-state
retailers that have permanent sales offices in this state in addition to stocks of tangible personal
property at other locations (warehouses). This language would clarify that the “place of sale” for
purposes of distribution of the local tax is the city, county, or city and county in which the delivering
or shipping warehouse is located, provided:

o The sale is negotiated out of state,

o There is no participation in the sale by the retailer’s permanent place of business in this state,
and

o The sale is fulfilled from the retailer’s in-state stock of goods.
This subdivision would also provide that, operative July 1, 2006, local tax collected by the Board for
such sales will be distributed to the location of the warehouse.

Current subdivision 1802(c), Allocation of Sales Tax and Application of Use Tax, will be
renumbered as 1802(d), and current subdivisions 1802(b)(6) and (7) will be renumbered respectively
as 1802(b)(5) and (6).
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e Amend Regulation 1699, subdivision (a) to conform with proposed amendments to Regulation 1802
as follows:

(@) In General — Number of Permits Required.

Operative July 1, 2006, permits are required for warehouses or other places at which merchandise
is stored and which customers do not customarily visit for the purpose of making purchases and
from which retail sales of such merchandise negotiated out of state are delivered or fulfilled.

Staff’s proposed amendments to Regulation 1802 and Regulation 1699 are attached as Exhibit 3 and 4
respectively.’

B. Pros of the Staff Recommendation

The amendments will provide for distribution of local tax revenue directly to the jurisdictions
that bear the primary financial burden for providing municipal services, such as police and fire
protection, infrastructure, maintenance, and street cleaning due to the warehouse operation.

A prospective operative date will provide adequate time for the Board to identify and notify all
retailers affected by this change, revise retailers’ tax codes to ensure that the local tax is allocated
to the warehouse location and not the county wide pool, and provide retailers schedules for
properly allocating the local tax.

A prospective operative date will provide retailers with the time necessary to make the changes
to computer programs and record keeping systems in order to comply with the new reporting
requirements.

A prospective operative date will ensure that jurisdictions benefit from a consistent interpretation
of Board rules and can help them plan future revenue generating activities without a reduction of
their previously received and spent revenues.

The amendment will result in increased revenues to jurisdictions in which warehouses that fulfill
orders negotiated out of state are located.

C. Cons of the Staff Recommendation

Will result in future revenue loss to participants in the countywide pool when the local tax is
allocated directly to the city where the warehouse is located.

The new permit requirement will result in a greater reporting burden for retailers. Depending on
the number and the location of the warehouses, retailers may have to report directly to a selection
of 479 cities, 58 counties and 40 redevelopment agencies, in addition to the 58 countywide pools,
rather than from a selection of only 58 countywide pools.

D. Statutory or Regulatory Change

No statutory change is needed. However, the recommendation will require amendment of
Regulation 1802 and a conforming amendment to Regulation 1699.

E. Administrative Impact

Staff will be required to notify taxpayers of the amendments to regulations 1802 and 1699 through
an article in the Tax Information Bulletin (TIB) and a special notice to the cities and counties. In

" Once the amendments to Regulations 1802 and Regulation 1699 are in place, Exhibit 5 to Chapter 5 of the CPPM will be updated to
reflect the new rule.

EPC
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addition, the Board will need to identify and notify all retailers affected by this change in order to
change their coding and provide the proper schedules for allocating the tax. Moreover, appropriate
revisions must be made to Publication 28, “Tax Information for City and County Officials,” to
Exhibit 5, Local Tax Allocation Guidelines, of CPPM Chapter 5, and to various sections in the
Business Taxes Code Book (BTCB) when this regulation is approved by the Office of
Administrative Law.

. Fiscal Impact

1. Cost Impact

e The workload associated with publishing the regulations, TIB article, Publication 28, and
the BTCB is considered routine and any corresponding cost would be absorbed within the
Board’s existing budget.

e A one-page special notice will be sent to affected taxpayers. Staff estimates 12,278°
accounts are affected. The cost to draft the notice is considered routine and would be
absorbed within the Board’s existing budget.

2. Revenue Impact
None. See Revenue Estimate (Exhibit 1).

. Taxpayer/Customer Impact

Impact on the Retailers: Affected retailers will need to register their warehouse locations and file
different allocation schedules with their returns. They will also need to segregate their records and
determine the amounts that need to be allocated to the warehouse jurisdiction under the new rule
starting with the operative date.

. Critical Time Frames

An operative date of July 1, 2006 is recommended. The regulation will become effective 30 days
after approval by the Office of Administrative Law.

Alternative 1

A. Description of the Alternative

The Revenue and Taxation Policy Committee of the League of California Cities (LOCC) supports
staff’s amendments to Regulation 1802. In addition, the LOCC proposes to include language
making the regulatory change declaratory of existing law, thereby allowing the proposed regulatory
provisions to apply to the warehouse rule appeals currently pending with the Board. Moreover,
LOCC supports the prospective start date of July 1, 2006, to allow for an adequate transition period.

® This total includes accounts that meet all the following criteria: the account had both in-state and out-of-state addressees, the account
had certain characteristic codes, and the account was assigned a business code that could be affected by a change in the warehouse

rule.
EPC
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Staff contacted Ms. Jean Flournoy Korinke, Legislative Representative of the LOCC, concerning the
specific language proposed for the suggestion that staff’s proposed amendments be considered
declaratory of existing law. Ms. Korinke clarified that LOCC had no specific proposed language for
Regulation 1802. LOCC wants the pending cases on this issue cleared and recommends support of
the situs allocation effected by the proposed regulation change. Therefore, LOCC indicated it favors
a directive from the Board to staff requiring resolution of outstanding appeals through the
application of staff’s proposed regulatory language.

The LOCC proposed this approach as a way to implement a situs based policy they have always
supported. Further, they believe their proposal will immediately resolve the appeals regarding this
issue that have been pending with the Board, and the operative date of July 1, 2006 will allow
transition time for the cities, the taxpayers, and the Board to adjust to the impact of this change going
forward.

In addition to LOCC, the City of Ontario (Ontario) supports staff’s recommendation and intent to
allocate the local tax sales revenues by situs to the single jurisdiction where the warehouse is
located, in cases where the retailer has a sales office in this state but the sales are negotiated
out of state. However, Ontario reiterated its belief that Regulations 1802 and 1699 already support
allocation to situs and, therefore, there is no need to have the regulations changed. Further, they
believe that the recent change to Regulation 1802(a) resulting from the Fremont case accomplished
the change to the “warehouse rule” that would allow for direct allocation to situs.

Ontario had originally indicated in their proposal that the Board should first amend Regulation 1699
as it involves the issuing of permits. However, subsequent communication with Mr. Grant Yee,
Administrative Services/ Finance Director for Ontario clarified that:

e Ontario supports LOCC’s proposal, and

e Ontario is in favor of changing both Regulations 1699 and 1802, but is not concerned which is
done first provided the changes are consistent and do not create further problems. Also, they
indicated that they would like to review staff’s conforming amendments to Regulation 1699.

As previously stated, staff reconsidered its earlier position to delay amendments to Regulation 1699 and
is recommending that conforming amendments to Regulation 1699 be adopted concurrently with the
proposed changes to Regulation 1802. Staff’s proposed amendments to Regulation 1699 are illustrated
in Exhibit 4.

B. Pros of the Alternative
e Same as the pros listed under the staff recommendation.
e Will apply direct allocation to local tax appeal cases that have been filed under this issue.

C. Cons of the Alternative
e Same as the cons listed under the staff recommendation.

e Applying the proposed amendments to outstanding appeal cases that relate to this issue could be
perceived as giving preference to those cities that previously filed inquiries requesting an
interpretation differing from staff’s consistent application of existing regulations.
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e Applying the proposed amendments to outstanding appeals will result in revenue losses to
jurisdictions that already received and spent tax revenues allocated to them through the
countywide pool in the past.

D. Statutory or Regulatory Change

Same as staff’s recommendation.

E. Administrative Impact
Same as staff’s recommendation.

In addition, applying the proposed amendments to outstanding appeal cases will require notification
of affected jurisdictions. Regulation 1807, Process for Reviewing Local Tax Reallocation Inquiries,
requires that any jurisdiction losing 5% of their average quarterly allocation (generally, the prior four
calendar quarters) or $50,000, whichever is less, be informed of the Board’s decision to reallocate
local tax and be allowed 30 days to contact staff to discuss the proposed reallocation.

F. Fiscal Impact

1. Cost Impact
Same as staff’s recommendation.

2. Revenue Impact
None. See Revenue Estimate (Exhibit 1).°

G. Taxpayer/Customer Impact
e Impact on the Retailers: Same as staff’s recommendation.

e Impact on the Jurisdictions: Applying the proposed amendments to outstanding appeal cases will
result in the redistribution of the local tax. Tax gained by the jurisdiction where the warehouse is
located is tax lost by the other jurisdictions in the county’s pool.

H. Critical Time Frames

Same as staff’s recommendation.

VI1IIl. Alternative 2

A. Description of the Alternative

MBIA MuniServices Company (MMC) generally agrees with staff’s proposed language provided
the operative dates are removed in subdivisions 1802(c)(1) and (2), such that the amendments are
declaratory of existing law. MMC proposes the following alternative language:

(c) Transactions Negotiated Out of state and Delivered from the Retailers’ Stock of
Tangible Personal Property in California

% While taxpayers will not be required to pay additional tax, revenue will be moved from the countywide pools to the jurisdictions

where the warehouses are located, resulting in a revenue loss for many jurisdictions and a revenue gain for individual cities.
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(1) If an out of state retailer does not have a permanent place of business in this
state other than a stock of tangible personal property, the place of sale is the city county,
or city and county from which delivery or shipment is made. Local tax collected by the
Board for such sales will be distributed to that city, county, or city and county.

(2) If a retailer has a permanent place of business in this state in addition to its
stocks of tangible personal property, the place of sale, in cases where the sale is
negotiated out of state and there is no participation by the retailer’s permanent place of
business in this state, is the city, county, or city and county from which delivery or
shipment is made. Local tax collected by the Board for such sales will be distributed to
the city, county, or city and county from which delivery or shipment is made.

MMC believes the operative date of October 1, 1993 in proposed subdivision 1802(c)(1) is obsolete
and should be deleted. In addition, MMC believes the operative date adopted in 1993 was
“ineffectual” and the regulatory language adopted at that time affirmed and did not change the
controlling provisions of subdivisions 1802(b)(5) and 1699(a).

MMC opposes the July 1, 2006 operative date proposed in the staff recommendation and believes
the proposed language should apply retroactively. MMC asserts subdivision 1802(a)(2) is already
sufficient to determine the allocation of tax in those instances where an out-of-state retailer with an
in-state office ships goods from a warehouse located in the state and the sales negotiations are
conducted outside the state. MMC’s full submission is attached as Exhibit 9.

. Pros of the Alternative

e Will provide for distribution of the local tax revenue directly to the jurisdictions where the
warehouse is located.

. Cons of the Alternative

e As a result of the lack of an operative date in subdivision (c)(2), the Board will not have
adequate time to identify and notify affected retailers and revise their local tax codes to provide
them with the correct tax return schedules to properly allocate the local tax.

e As a result of the lack of an operative date in subdivision (c)(2), retailers will not have adequate
time to make the changes to computer programs and record keeping systems in order to comply
with the new reporting requirements. Until such changes can be made, retailers will continue to
file returns under the current rule.

e Without an operative date in subdivision (c)(2), there would be no transition time for the
jurisdictions and the Board to properly identify the taxpayers with unpermitized warehouses.
This could result in additional mis-allocation of local taxes.

e Applying the proposed amendments to outstanding appeals will result in revenue losses to
jurisdictions that already received and spent tax revenues allocated to them through the
countywide pool in the past.

e Applying the proposed amendments to outstanding appeal cases that relate to this issue could be
perceived as giving preference to those cities that previously filed inquiries requesting an
interpretation differing from staff’s consistent application of existing regulations.
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D. Statutory or Regulatory Change
Same as staff’s recommendation.

E. Administrative Impact
Same as staff’s recommendation.

In addition, applying the proposed amendments to outstanding appeal cases will require notification
of affected jurisdictions. Regulation 1807, Process for Reviewing Local Tax Reallocation Inquiries,
requires that any jurisdiction losing 5% of their average quarterly allocation (generally, the prior four
calendar quarters) or $50,000, whichever is less, be informed of the Board’s decision to reallocate
local tax and be allowed 30 days to contact staff to discuss the proposed reallocation.

The Board will need to identify and notify all retailers affected by this change in order to change
their coding and provide the proper schedules for allocating the tax. Until such notification is done,
since retailers would continue to report tax under the prior rule, staff will need to correct numerous
mis-allocation situations that could occur for retailers whose sales are subject to the warehouse rule.

F. Fiscal Impact

1. Cost Impact
Same as staff’s recommendation.

2. Revenue Impact
None. See Revenue Estimate (Exhibit 1).

G. Taxpayer/Customer Impact

Impact on the Retailers: May require taxpayers (in-state and out-of-state retailers) with unregistered
warehouses to make certain retroactive adjustments:

e Affected retailers may need to file amended returns for the last three quarters to reallocate the
local tax based on the jurisdiction where the warehouse is located™.

e For outstanding appeals, some taxpayers may need to segregate their sales to properly report the
local tax for sales from the warehouse location. For older appeals cases with open statutes of
limitation, the segregation may need to go back 10 years or longer.

In addition, the new rule could affect future return periods. Under this Alternative, allocation to the
location of the warehouse will be effective upon approval of the amendment. There is generally a
lag time between the approval of an amendment and the notification of the retailers. Accordingly,
retailers would continue to report tax under the prior rule until notified of the change. As a result,
taxpayers with sales subject to the warehouse rule may need to work with Board staff to correct any
mis-allocations that could occur.

10 RTC section 7209 provides: “The board may redistribute tax, penalty and interest distributed to a county or city other than the
county of city entitled thereto but such redistribution shall not be made as to amounts originally distributed earlier than two quarterly

periods prior to the quarterly period in which the board obtains knowledge of the improper distribution.
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Impact on the Jurisdictions: Applying the proposed amendments to outstanding appeal cases will
result in the redistribution of the local tax. Any tax gained by a city or county will be at the expense
of the other jurisdictions participating in the county-wide pool. It may result in a shift of revenues
for up to 10 years or longer for older appeal cases.

H. Critical Time Frames

None. The regulation will become effective 30 days after approval by the Office of Administrative
Law.

Prepared by: ~ Tax Policy Division, Sales and Use Tax Department

Current as of:  August 15, 2005

EPC Page 15 of 15



Formal Issue Paper Number 05-005

Page 1 of 1

Regulation 1802, Place of Sale and Use Tax for Purposes of Bradley-
Burns Uniform Local Sales and Use Tax - Warehouse Rule Issue

LIST OF EXHIBITS

Description

Revenue Estimate

Regulation 1802 — Comparison Table

Regulation 1802 — Proposed Amendments
Regulation 1699 — Proposed Amendments
Submission from the League of California Cities (LOCC)
Submission from the City of Ontario

Submission from the County of Sacramento
Submission from the City of Stockton

Submission from MBIA MuniServices Co. (MMC)
Submission from the City of Compton

Local Tax History

General Statistics for Local Tax Reallocation Inquiries

Exhibit No.
Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6
Exhibit 7
Exhibit 8
Exhibit 9
Exhibit 10
Exhibit 11

Exhibit 12



Formal Issue Paper 05-005 Exhibit 1

Page 1 of 2

REVENUE ESTIMATE STATE OF CALIFORNIA

BOARD OF EQUALIZATION

/8’ BOARD OF EQUALIZATION
A REVENUE ESTIMATE

REGULATION 1802, PLACE OF SALE AND USE FOR
PURPOSES OF BRADLEY-BURNS UNIFORM LOCAL SALES

AND USE TAX - WAREHOUSE RULE ISSUE

Staff Recommendation

Staff recommends the adoption of proposed amendments to Regulations 1802 and 1699, as

follows:

1.

Add new subdivision 1802(c)(2) to extend direct distribution of local sales tax
revenue to the location where the retailer’s stock of tangible personal property is
located (the warehouse), when the retailer has sales offices in this state but the
sale is negotiated out of state, there is no participation in the sale by the retailer’s
permanent place of business in this state, and the sale is fulfilled from the
retailer's in-state stock of goods. This subdivision would be operative
July 1, 2006.

Move current subdivision 1802(b)(5) concerning the place of sale for out-of-state
retailers that do not have a permanent place of business in California to
1802(c)(1), and move the operative date of October 1, 1993 to the last sentence
within the paragraph to clarify that it applies only to the local tax collected by the
Board of Equalization (Board) and distributed directly to the location of the
warehouse.

Amend subdivision (a) of Regulation 1699, Permits, to conform with the proposed
amendments to Regulation 1802.

Other Alternative(s) Considered

Alternative 1

As proposed by the Revenue and Taxation Policy Committee of the League of California Cities
(LOCC) and supported by the City of Ontario, adopt staff's recommendation including the
operative date of July 1, 2006, to allow for an adequate transition period. However, direct staff to
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immediately apply the provisions of proposed subdivision 1802(c)(2), situs allocations, to the
outstanding appeal cases that relate to the warehouse rule and are pending with the Board.

Alternative 2

As proposed by MBIA MuniServices Company (MMC) and supported by the City of Compton,
the City of Stockton, and the County of Sacramento, adopt staff's recommendation with the
following exceptions:

1. In new subdivision 1802(c)(1), omit the words “Operative October 1, 1993.”
2. In new subdivision 1802(c)(2), omit the words “Operative July 1, 2006.”

Background, Methodology, and Assumptions

Staff Recommendation:

There is nothing in the proposed amendment subdivision to Regulation 1802 or Regulation
1699 that would either increase or decrease revenues because the proposals define rules for
the allocation of existing local sales and use tax receipts specific to purchase transactions
negotiated out of state which involve the delivery of products through warehouses located within
the state. There would, however, be a shift of revenues between local jurisdictions.

Alternative 1:

Alternative 1 would not impact total revenues, since whether the regulatory change immediately
applies to existing appeal cases, or applies prospectively, there would still not be any increase
or decrease in revenue. However, there would be a shift of revenues between local jurisdictions.

Alternative 2:

Alternative 2 would not impact total revenues, however, there would be a shift of revenues
between local jurisdictions.

Revenue Summary

The staff recommendation will not impact total revenues, but will result in a shift of revenues
between local jurisdictions.

The alternative proposals will not impact total revenues, but will result in a shift of revenues
between local jurisdictions.

Preparation

Bill Benson, Jr., Research and Statistics Section, Legislative and Research Division, prepared
this revenue estimate. Mr. Dave Hayes, Manager, Research and Statistics Section, Legislative
and Research Division, and Mr. Jeff McGuire, Tax Policy Manager, Sales and Use Tax
Department, reviewed this revenue estimate. For additional information, please contact
Mr. Benson at (916) 445-0840.

Current as of August 10, 2005



Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes — Warehouse Rule Issue
Comparison of Current and Proposed Language
Current as of August 10, 2005

Action Item Current Regulatory | Regulatory Language | Regulatory Language | Regulatory Language | Summary Comments

Language Proposed by Staff Proposed by the Proposed by MMC
LOCC and supported | and supported by the

by the City of Ontario Cities of Compton
and Stockton, and the

County of
Sacramento
ACTION 1 -

Extend direct distribution
to the location of the
warehouse in cases where
the retailer has in-state
sales offices, and clarify
existing language

Regulation 1802

(b)(5) OUT-OF-STATE
RETAILERS WHO
MAINTAIN A STOCK
OF TANGIBLE
PERSONAL
PROPERTY IN
CALIFORNIA.
Operative October 1,
1993, if an out-of-state
retailer does not have a
permanent place of
business in this state other
than a stock of tangible
personal property, the
place of sale is the city,
county, or city and county
from which delivery or
shipment is made. Local
tax collected by the Board
for such sales will be
distributed to that city,
county, or city and
county.

(b)(6)
(b)(7)
1802(c)

Regulation 1802

(b)(5)
(b)(6)
1802(d)

Regulation 1802

(b)(5)
(b)(6)
1802(d)

Regulation 1802

(b)(5)
(b)(6)
1802(d)

Move current subdivision
1802(b)(5) to new
subdivision (c)(1).

Renumber current
subdivision 1802(c), as
1802(d), and current
subdivisions 1802(b)(6)
and (7) as 1802(b)(5) and
(6) respectively.
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Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes — Warehouse Rule Issue

Current as of August 9, 2005

Comparison of Current and Proposed Language

Action Item

Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the
LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC
and supported by the
Cities of Compton
and Stockton, and the
County of
Sacramento

Summary Comments

Action 1- continuation

None

(c) TRANSACTIONS

(c) TRANSACTIONS

(c) TRANSACTIONS

NEGOTIATED OUT OF

NEGOTIATED OUT OF

NEGOTIATED OUT OF

STATE AND

DELIVERED FROM

STATE AND

DELIVERED FROM

STATE AND

DELIVERED FROM

THE RETAILERS’
STOCK OF TANGIBLE

THE RETAILERS’
STOCK OF TANGIBLE

THE RETAILERS’
STOCK OF TANGIBLE

PERSONAL
PROPERTY IN
CALIFORNIA

(1) If an out-of-state

PERSONAL
PROPERTY IN
CALIFORNIA

(1) If an out-of-state

PERSONAL
PROPERTY IN
CALIFORNIA

(1) If an out-of-state

retailer does not have a

retailer does not have a

retailer does not have a

permanent place of
business in this state other

permanent place of
business in this state other

permanent place of
business in this state other

than a stock of tangible

than a stock of tangible

than a stock of tangible

personal property, the

personal property, the

personal property, the

place of sale is the city,

place of sale is the city,

place of sale is the city,

county, or city and county

county, or city and county

county, or city and county

from which delivery or

from which delivery or

from which delivery or

shipment is made.

Operative
October 1, 1993, local

shipment is made.

Operative
October 1, 1993, local

shipment is made. Local
tax collected by the Board
for such sales will be

tax collected by the Board

tax collected by the Board

distributed to that city,

for such sales will be

for such sales will be

county, or city and

distributed to that city,

distributed to that city,

county.

county, or city and
county.

county, or city and
county.

Move the operative date
of October 1, 1993 to the
last sentence within the
paragraph.

MMC believes the
operative date is obsolete
and should be omitted.

9 Jo g abed
Z uqyx3

S00-G0 Jaded anss| [ewio-



Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes — Warehouse Rule Issue

Current as of August 9, 2005

Comparison of Current and Proposed Language

Action Item

Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the
LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC
and supported by the
Cities of Compton
and Stockton, and the
County of
Sacramento

Summary Comments

Action 1 - continuation

(2) If a retailer has a

(2) If aretailer has a

(2) If aretailer has a

permanent place of
business in this state in

permanent place of
business in this state in

permanent place of
business in this state in

addition to its stocks of

addition to its stocks of

addition to its stocks of

tangible personal
property, the place of

tangible personal
property, the place of

tangible personal
property, the place of

sale, in cases where the

sale, in cases where the

sale, in cases where the

sale is negotiated out of

sale is negotiated out of

sale is negotiated out of

state and there is no
participation by the
retailer’s permanent place

state and there is no
participation by the
retailer’s permanent place

state and there is no
participation by the
retailer’s permanent place

of business in this state, is

of business in this state, is

of business in this state, is

the city, county, or city

the city, county, or city

the city, county, or city

and county from which

and county from which

and county from which

delivery or shipment is

delivery or shipment is

delivery or shipment is

made. Operative
July 1, 2006, local tax

made. Operative
July 1, 2006, local tax

made. Local tax
collected by the Board for

collected by the Board for

collected by the Board for

such sales will be

such sales will be
distributed to the city,

such sales will be
distributed to the city,

distributed to the city,
county, or city and county

county, or city and county

county, or city and county

from which delivery or

from which delivery or

from which delivery or

shipment is made.

shipment is made.

shipment is made.

(c)(2) Extend direct
distribution of local sales
tax revenue to the
location of the retailer’s
stock of tangible personal
property, in cases where
the retailer has sales
offices in this state but
the sale is negotiated out-
of-state and fulfilled from
the retailer's in-state stock
of goods, operative

July 1, 2006,

MMC agrees with staffs
proposed language but
omit the “Operative
July 1, 2006 to make
the amendments
declaratory of existing
law.

LOCC supports staff’s
language but direct staff
to immediately apply
the proposed
subdivision 1802(c)(2),
situs allocations, to the
outstanding cases.
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Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes — Warehouse Rule Issue
Comparison of Current and Proposed Language
Current as of August 9, 2005

Action Item Current Regulatory | Regulatory Language | Regulatory Language | Regulatory Language | Summary Comments

Language Proposed by Staff Proposed by the Proposed by MMC
LOCC and supported | and supported by the

by the City of Ontario Cities of Compton
and Stockton, and the

County of
Sacramento
Action 2 -

Conforming amendment
to
Regulation 1699

(a IN GENERAL -
NUMBER OF
PERMITS REQUIRED.
Every person engaged in
the business of selling (or
leasing under a lease
defined as a sale in
Revenue and Taxation
Code section 6006(g))
tangible personal property
of a kind the gross
receipts from the retail
sale of which are required
to be included in the
measure of the sales tax,
and only a person actively
S0 engaged, is required to
hold a permit for each
place of business in this
state at which
transactions relating to
sales are customarily
negotiated with his or her
customers. For example:

A permit is required for a
branch sales office at
which orders are

(b) IN GENERAL -
NUMBER OF
PERMITS REQUIRED.
Every person engaged in
the business of selling (or
leasing under a lease
defined as a sale in
Revenue and Taxation
Code section 6006(g))
tangible personal property
of a kind the gross
receipts from the retail
sale of which are required
to be included in the
measure of the sales tax,
and only a person actively
S0 engaged, is required to
hold a permit for each
place of business in this
state at which
transactions relating to
sales are customarily
negotiated with his or her
customers. For example:

A permit is required for a
branch sales office at
which orders are

No language provided.
Staff’s proposed
amendment is new.

No language provided.
Staff’s proposed
amendment is new.

Make a conforming
amendment to Regulation
1699(a) to specify that
operative July 1, 2006,
permits are required for
warehouses or other
places at which
merchandise is merely
stored and which
customers do not
customarily visit for the
purpose of making
purchases and from
which retail sales of such
merchandise negotiated
out-of-state are delivered
or fulfilled.
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Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes — Warehouse Rule Issue
Comparison of Current and Proposed Language
Current as of August 9, 2005

Action Item

Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the
LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC
and supported by the
Cities of Compton
and Stockton, and the
County of
Sacramento

Summary Comments

Continuation - Action 2

customarily taken and
contracts negotiated,
whether or not
merchandise is stocked
there.

No additional permits are
required for warehouses
or other places at which
merchandise is merely
stored and which
customers do not
customarily visit for the
purpose of making
purchases and which are
maintained in conjunction
with a place of business
for which a permit is
held; but at least one
permit must be held by
every person maintaining
stocks of merchandise in
this state for sale.

customarily taken and
contracts negotiated,
whether or not
merchandise is stocked
there.

No additional permits are
required for warehouses
or other places at which
merchandise is merely
stored and which
customers do not
customarily visit for the
purpose of making
purchases and which are
maintained in conjunction
with a place of business
for which a permit is
held; but at least one
permit must be held by
every person maintaining
stocks of merchandise in
this state for sale.

Operative July 1, 2006,
permits are required for
warehouses or other

laces at which
merchandise is stored and
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Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Uniform Local Sales and Use Taxes — Warehouse Rule Issue
Comparison of Current and Proposed Language
Current as of August 9, 2005

Action Item

Current Regulatory
Language

Regulatory Language
Proposed by Staff

Regulatory Language
Proposed by the
LOCC and supported
by the City of Ontario

Regulatory Language
Proposed by MMC
and supported by the
Cities of Compton
and Stockton, and the
County of
Sacramento

Summary Comments

Continuation - Action 2

If two or more activities
are conducted by the
same person on the same
premises, even though in
different buildings, only
one permit is required.
For example:

A service station operator
having a restaurant in
addition to the station on
the same premises
requires only one permit
for both activities.

which customers do not
customarily visit for the
purpose of making
purchases and from
which retail sales of such
merchandise negotiated
out of state are delivered
or fulfilled.

If two or more activities
are conducted by the
same person on the same
premises, even though in
different buildings, only
one permit is required.
For example:

A service station operator
having a restaurant in
addition to the station on
the same premises
requires only one permit
for both activities.

Comparision Table.doc rev. 08-17-01

C:\DOCUME~1\cwatkins.000\LOCALS~1\Temp\IP Exhibit 2 Comparison Tablel.doc
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Issue Paper 05-005 Exhibit 3
Proposed amendments to Regulation 1802 Page 1 of 3

Regulation 1802. PLACE OF SALE AND USE FOR PURPOSES OF BRADLEY BURNS UNIFORM
LOCAL SALES AND USE TAXES.

References: Sections 6012.6, 6015, 6359, 6359.45, 7202, 7203.1, 7204.03 and 7205, Revenue and Taxation Code.

(a) IN GENERAL.

(1) RETAILERS HAVING ONE PLACE OF BUSINESS. For the purposes of the Bradley-Burns Uniform Local
Sales and Use Tax Law, if a retailer has only one place of business in this state, all California retail sales of that
retailer in which that place of business participates occur at that place of business unless the tangible personal
property sold is delivered by the retailer or his or her agent to an out-of-state destination, or to a common carrier for
delivery to an out-of-state destination.

(2) RETAILERS HAVING MORE THAN ONE PLACE OF BUSINESS.

(A) If a retailer has more than one place of business in this state but only one piace of business participates
in the sale, the sale occurs at that place of business. T

(B) If a retailer has more than one place of business in this state whlc partlcrpaete in the sale, the sale
occurs at the place of business where the principal negotiations are carrled on. “If 'hIS place is the place where the
order is taken, it is immaterial that the order must be forwarded elsewhere r acceptance approval of credit,
shipment, or billing. For the purposes of this regulation, an employees activiti attributed to the place of
business out of which he or she works. :

(3) PLACE OF PASSAGE OF TITLE IMMATERIAL. If title te-the Eanglble personal property sold passes to the
purchaser in California, it is immaterial that title passes to~ the purcha>er at a place dutside of the local taxing
jurisdiction in which the retailer’s place of business is Iocated or that the propetty solid is nevér within the local taxing
jurisdiction in which the retailer’s place of busmess |slocated - { :‘ :

(b) PLACE OF SALE IN SPECIFIC INSTANCES

(1) VENDING MACHINE OPERATO ?S ‘Fhe p1ace of- sale ts the pIa e at which the vending machine is located.
If an operator purcha>es property under airesale’ certrflcate or from an Out- of—state seller without payment of tax and
the operator is the consumer- of the propnrty, for purposes of'the use tax, the use occurs at the place where the
vending machine is located ; { i - -

(2) ITINERANT MERC HANTS. Thfe place jof salei__with res’bect to sales made by sellers who have no permanent
place of business and who sell fr;bm dcfor (o] doer for their-oiwn account shall be deemed to be in the county in which
is located the seller's:permanent :addresss as shiown on the seller's permit issued to him or her. If this address is in a
county imposing salgs and: use; taxes sales te,x applies with respect to all sales unless otherwise exempt. If this
address is not in a caunty mposmg sales and"use taxes, he or she must collect the use tax with respect to property
sold and delivered or shipped to customers located in a county imposing sales and use taxes.

(3) RETAILERS; UNDER §ECTION 6015. Persons regarded by the Board as retailers under Section 6015(b) of
the Revenue and Taxatio_n---“Code are regarded as selling tangible personal property through salespersons,
representatives, pedcler.s;“’canvassers or agents who operate under or obtain the property from them. The place of
sale shall be deemedto be:

(A) the business location of the retailer if the retailer has only one place of business in this state, exclusive
of any door-to-door solicitations of orders, or

(B) the business location of the retailer where the principal negotiations are carried on, exclusive of any
door-to-door solicitations of orders, if more than one instate place of business of the retailer participates in the sale.

The amendments to paragraph (b)(3) apply only to transactions entered into on or after July 1, 1990.

(4) AUCTIONEERS. The place of sale by an auctioneer is the place at which the auction is held. Operative
July 1, 1996, auctioneers shall report local sales tax revenue to the participating jurisdiction (as defined in subdivision
(ed) below) in which the sales take place, with respect to auction events which result in taxable sales in an aggregate
amount of $500,000 or more.
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FACTORY-BUILT SCHOOL BUILDINGS. The place of sale or purchase of a factory-built school
building (relocatable classroom) as defined in paragraph (c)(4)(B) of Regulation 1521 (18 CCR 1521), Construction
Contractors, is the place of business of the retailer of the factory-built school building regardless of whether sale of
the building includes installation or whether the building is placed upon a permanent foundation.

(516}

YD JET FUEL.

(A) In General. The place of sale or purchase of jet fuel is the city, county, or clty and county which is the
point of the delivery of the jet fuel to the aircraft, if both of the following condltlons are met :

1. The principal negotiations for the sale are conducted at the retaller s place of business in this state;

and

2. The retailer has more than one place of business in the state ’:

(B) The local sales or use tax revenue derived from the sale or erchase of jet fuel under the conditions set
forth in this subdivision shall be transmitted by the Board, to the city, county, or c{ty and county where the airport is
located at which such delivery occurs. ‘

the térm n'iuiiti -jurisdictional airport”
city and county, that has enacted a
or operatlng city, county, or city and
located:Through June 30, 2004, the
local tax rate is imposed at.1: 25% by Revenue and Taxatlon Code sectlon 7202 {(a). Operative July 1, 2004, the local
tax rate is imposed at 1% by Revenue and Taxatlon Code sectlon 7203 1: The'local tax revenue derived from sales
of jet fuel at a “multi4jurisdictional alrport shaII notwﬂhstandmg subdlvmon (B), be transmitted by the Board as
follows: { : L -

ation,
y, or
wning
ort is

(C) Multi-Jurisdictional Airports. For the purpose"é- of this fed“di
means and |ncIudes an airport that is owned or operated by a- C|ty, coun

1. In the cas%e of t}te 0.2500 Iocal sales tax |mposed by counties under Government Code section

29530 and Revenue
Revenue and Taxatio
airport (or in which the

and Taxation Code
n Code section 7203

>ect|on 7202(a) -Or operative July 1, 2004, imposed by counties under
.1(a)§1), half of the revenue to the county which owns or operates the

city thich ownsjor operates the airport is located) and half to the county in which the airport is

located.

e casé of the,-""remaining 1% of the local sales tax imposed by counties under Revenue and
7202(a), op.»operative July 1, 2004, the remaining 0.75%, imposed by counties under Revenue
ction 72‘03'.'"1(51)(2), and in the case of the local sales tax imposed by cities at a rate of up to 1%,
or operative July 1, 20 34,',at"'é' rate of up to 0.75% under Revenue and Taxation Code section 7203.1(a)(2), and offset
against the local salestax of the county in which the city is located under Revenue and Taxation Code section
7202(h), half of the revenue to the city which owns or operates the airport and half to the city in which the airport is
located. If the airport is either owned or operated by a county or is located in the unincorporated area of a county, or
is owned or operated by a county and is located in the unincorporated area of a different county, the local sales tax
revenue which would have been transmitted to a city under this subdivision shall be transmitted to the corresponding
county.

2. Inth
Taxation Code section
and Taxation Code se

3. Notwithstanding the rules specified in subdivisions 1. and 2., the following special rules apply:

a. In the case of retail sales of jet fuel in which the point of the delivery of the jet fuel to the
aircraft, as described in subdivision (A), is San Francisco International Airport, the Board shall transmit one-half of the
local sales tax revenues derived from such sales to the City and County of San Francisco, and the other half to the
County of San Mateo.
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b. In the case of retail sales of jet fuel in which the point of the delivery of the jet fuel to the
aircraft, as described in subdivision (A), is Ontario International Airport, the Board shall transmit local sales taxes with
respect to those sales in accordance with both of the following:

c. All of the revenues that are derived from a local sales tax imposed by the City of Ontario shall
be transmitted to that city.

d. All of the revenues that are derived from a local sales tax imposed by the County of San
Bernardino shall be allocated to that county.

(D) Otherwise, as provided elsewhere in this regulation.

(c) TRANSACTIONS NEGOTIATED OUT OF STATE AND DELIVERED FROM THE RETAILER'S STOCK OF
TANGIBLE PERSONAL PROPERTY IN CALIFORNIA

(1) If an out-of-state retailer does not have a permanent place of business:in this state other than a
stock of tangible personal property, the place of sale is the city, county, or city and cou"rtv from which delivery or
shipment is made. Operative October 1, 1993, local tax collected by the Board for such sales will be distributed to
that city, county, or city and county. g :

(2) If a retailer has a permanent place of business in this state An addltlon to its stocks of tangible
personal property, the place of sale, in cases where the sale is negotiated out of_sti e and there is no participation by
the retailer's permanent place of business in this state, is the city, county; or city and coufity from which delivery or
shipment is made. Operative July 1, 2006, local tax collected by the Board for su¢h: sales will be distributed to the
city, county, or city and county from which delivery or shipment is made.

(d)e) ALLOCATION OF SALES TAX AND APPLICATION OF USE TAX.

Local sales tax is allocated to the place where the sale is deemed to take olace under: the above rules. The local use
tax ordinance of the jurisdiction where the property.-at |ssue rs put to |ts first function%:tl use'_,applies to such use. As
used in this subdivision, the term-“participating, }UrlSdIC‘tIOf‘I means any Gity, city and.ucmj‘hty, or county which has
entered into a contract Wlth the Board for admrnrs‘tratron iof that entlty s Eoca sales and use tax.

APPLICATION OF USE TAX GENERALLY

(1) When the order for the' property is sent by the purchaser dlrectiy to the retailer at an out-of-state location and
the property is shippec dlrectly to the purchaser in this state from ‘a _point outside this state, the transaction is subject
to the local use tax )rdlnahce of the partmpatlng Jurlsdlctlon ‘where the first functional use is made. Operative
July 1, 1996, for transactlons of $500 00 or more, except with respect to persons who register with the Board to

collect use tax under Regulatlon 1684(0) (18 CCR 1684), the seller shall report the local use tax revenues derived
therefrom directly to such part|C|pat|ng jurlsdlctlon

(2) Operative July 1, 1996 |f a person Who is required to report and pay use tax directly to the Board makes a
purchase in the amount of $500 000, [or more, that person shall report the local use tax revenues derived therefrom to
the participating jurisdiction in whlg_h ‘the first functional use of the property is made.

The amendments to p 1ragrqph"'(h)(4) and new-paragraph (d){e} shall apply prospectively only to transactions entered
into on or after July 1, 1996f New-pParagraph (d)t€} shall not apply to lease transactions.
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Regulation 1699. PERMITS
References: Sections 6066-6075, Revenue and Taxation Code.

(@) IN GENERAL — NUMBER OF PERMITS REQUIRED. Every person engaged in the business of selling (or
leasing under a lease defined as a sale in Revenue and Taxation Code section 6006(g)) tangible personal property of
a kind the gross receipts from the retail sale of which are required to be included in the measure of the sales tax, and
only a person actively so engaged, is required to hold a permit for each place of business in this state at which
transactions relating to sales are customarily negotiated with his or her customers. For example:

A permit is required for a branch sales office at which orders are customarily taken and contracts negotiated,
whether or not merchandise is stocked there.

No additional permits are required for warehouses or other places at which merchandise:is merely stored and which
customers do not customarily visit for the purpose of making purchases and which are ma ntained in conjunction with
a place of business for which a permit is held; but at least one permit must be held by: every person maintaining
stocks of merchandise in this state for sale. / . -

Operative July 1, 2006, permits are required for warehouses or other paces;"at which meréchandise is stored and
which customers do not customarily visit for the purpose of making purc which retail sales of such
merchandise negotiated out of state are delivered or fulfilled.

If two or more activities are conducted by the same person on the same premlses even though in different buildings,
only one permit is required. For example: - :

A service station operator having a restaurant in addltlon to the statlc n onithe same preénises requires only one
permit for both activities. £ : :

(b) PERSONS SELLING IN INFERSTATE COMMERCE OR TO UNITEE STATES GOVERNMENT. A permit is not
required to be held by persons all of whose sales are made excluswely in interstate or foreign commerce but a permit
is required of persons. notW|thstand|ng aII their sales (or Ieases uncier a lease defined as a sale in Revenue and
Taxation Code section 6006(9)) are made to the Unlted States or |nstrumentallt|es thereof.

(c) PERSONS SELLING FEED Effec e Aprll 1, 1996 a permlt is not required to be held by persons whose sales
consist entirely of salées of feed for any form of anlmal ilfe of a kmd the products of which ordinarily constitute food for
human consumption {food anlmals) or for any: iform of anlmal life not of such a kind (nonfood animals) which are
being held for sale inithe regular course of busmess prowded no other retail sales of tangible personal property are
made. : :

If a seller of hay is also the ;rower ofA_,-tEhe hfay;"'this exemption shall apply only if either:
1. Thehayisp oduceo for safe only to beef cattle feedlots or dairies, or
2. The hayis sold exclqsixiely through a farmer-owned cooperative.

(d) CONCESSIONA RE-S’Q" For the purposes of this regulation, the term concessionaire is defined as an
independent retailer vho is authorized, through contract with, or permission of, another retail business enterprise (the
prime retailer), to operate within the perimeter of the prime retailer’s own retail business premises, which to all intents
and purposes appear to be wholly under the control of that prime retailer, and to make retail sales that to the general
public might reasonably be believed to be the transactions of the prime retailer. Some indicators that a retailer is not
operating as a concessionaire are that he or she:

e Appears to the public to be a business separate and autonomous from the prime retailer. Examples of
businesses that may appear to be separate and autonomous, while operating within the prime retailer’s
premises, are those with signs posted on the premises naming each of such businesses, those with
separate cash registers, and those with their own receipts or invoices printed with their business name.

e Maintains separate business records, particularly with respect to sales.

e Establishes his or her own selling prices.
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e Makes business decisions independently, such as hiring employees or purchasing inventory and supplies.

e Registers as a separate business with other regulatory agencies, such as an agency issuing business
licenses, the Employment Development Department, and/or the Secretary of State.

e Deposits funds into a separate account.

In cases where a retailer is not operating as a concessionaire, the prime retailer is not liable for any tax liabilities of
the retailer operating on his or her premises. However, if a retailer is deemed to be operating as a concessionaire,
the prime retailer may be held jointly and severally liable for any sales and use taxes imposed on unreported retail
sales made by the concessionaire while operating as a concessionaire. Such a prime retailer will be relieved of his or
her obligation for sales and use tax liabilities incurred by such a concessionaire for the period in which the
concessionaire holds a permit for the location of the prime retailer or in cases where the prime retailer obtains and
retains a written statement that is taken in good faith in which the concessionaire affirms that he or she holds a
seller’'s permit for that location with the Board. The following essential elements must be included in the statement in
order to relieve the prime retailer of his or her liability for any unreported tax liabilities inc:_u'r ed by the concessionaire:

e The permit number of the concessionaire

e The location for which the permit is issued (must show the concesslonarre s Iocatlon within the perimeter of
the prime retailer’s location) : :

e Signature of the concessionaire

. Date

While any statement, taken timely, in good faith and contalnlng “all’ of these essenttal elements will relieve a prime
retailer of his or her liability for the unreported sales or use taxes of gconc=s5|ona|re A suggested format of an
acceptable statement is provided as Appendix A to thls regulatlon W;hile ot reguired, it is suggested that the
statement from the concessionaire contain Ianguage to clarlfy which darty will bé respo‘nsible for reporting and
remitting the sales and/or use lax due on hIS er retall sale d

In instances where the Iessor or grantor of permlssron to oocupy space, IS not ia retailer himself or herself, he or she
is not liable for any sales or use taxes owed by his or; her Iessee o] grantee In instances where an independent
retailer leases space from another retaller or occuples space by V|rtue of the granting of permission by another
retailer, but does not operaie his or her' usmess W|th|n the perlmeter of the lessor’s or grantor’s own retail business,
such an independent; retaller is not a conces5|ona|re Wlthln the’ ‘'meaning of this regulation. In this case, the lessor or
grantor is not liable for any sales or use taxes owed by the Iessee or grantee.

(e) AGENTS. If agents make sales on behalf of a principal and do not have a fixed place of business, but travel
from house to house or from town to towny it is.: unnecessary that a permit be obtained for each agent if the principal
obtains a permit for each place of busmess focated in California. If, however, the principal does not obtain a permit
for each place of busmess located |:r1 California, it is necessary for each agent to obtain a permit.

(fy INACTIVE PERI\/;?IITS. A perr'hit shall be held only by persons actively engaging in or conducting a business as a
seller of tangible personaluprc")'perty. Any person not so engaged shall forthwith surrender his or her permit to the
Board for cancellatlo: .~ The Board may revoke the permit of a person found to be not actively engaged in or
conducting a business as a seller of tangible personal property.

Upon discontinuing or transferring a business, a permit holder shall promptly notify the Board and deliver his or her
permit to the Board for cancellation. To be acceptable, the notice of transfer or discontinuance of a business must be
received in one of the following ways:

(1) Oral or written statement to a Board office or authorized representative, accompanied by delivery of the
permit, or followed by delivery of the permit upon actual cessation of the business. The permit need not be delivered
to the Board, if lost, destroyed or is unavailable for some other acceptable reason, but notice of cessation of business
must be given.

(2) Receipt of the transferee or business successor's application for a seller's permit may serve to put the Board
on notice of the transferor's cessation of business.

Notice to another state agency of a transfer or cessation of business does not in itself constitute notice to the Board.
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Unless the permit holder who transfers the business notifies the Board of the transfer, or delivers the permit to the
Board for cancellation, he or she will be liable for taxes, interest and penalties (excluding penalties for fraud or intent
to evade the tax) incurred by his or her transferee who with the permit holder's actual or constructive knowledge uses
the permit in any way; e.g., by displaying the permit in transferee's place of business, issuing any resale certificates
showing the number of the permit thereon, or filing returns in the name of the permit holder or his or her business
name and under his or her permit number. Except in the case where, after the transfer, 80 percent or more of the
real or ultimate ownership of the business transferred is held by the predecessor, the liability shall be limited to the
quarter in which the business is transferred, and the three subsequent quarters.

Stockholders, bondholders, partners, or other persons holding an ownership interest in a corporation or other entity
shall be regarded as having the "real or ultimate ownership" of the property of the corporation or other entity.

(9) DUE DATE OF RETURNS - CLOSEOUT OF ACCOUNT ON YEARLY REPORTING BASIS. Where a person
authorized to file tax returns on a yearly basis transfers the business to another person or discontinues it before the
end of the yearly period, a closing return shall be filed with the Board on or before the last|day of the month following

another legal entity that owns, controls, or is otherwise related to, the buying hich has been created
for the purpose of performing administrative functions, including acquiring{goods ces, for the other entity. It
is presumed that the buying company is formed for the operational rea tity which owns or controls it or
to which it is otherwise related. A buying company formed, however,| for the se of purchasing tangible
personal property ex-tax for resale to the entity which owns or eontro\s i herwise related in order to

re-direct local sales tax from the location(s) of the vendog of the buying company shall not be
recognized as a separate legal entity from the related cgmpa urposes of issuing it a
seller’'s permit. Such a buying company shall notAsejissued/a sgller’'s it. le personal property to

third parties will be regarded a; e by the i erwise related to the buying
company. A buying co i ed for“the Aol re-directing local sales tax shall be
recognized as a seps i the refated cgmp alf it acts for purposes of issuing it a
seller’'s permit. Suc e issyed t and shall be regarded as the seller of
tangible personal pro

(2) ELEMENTS s not(formed for the Sole purpose of re-directing local sales tax if it has one

(A) Adds a f googls sold in an amount sufficient to cover its operating and overhead

expenses.
(B) Issues 3 accounts for the transaction.
The absence of any g nts is not indicative of a sole purpose to redirect local sales tax.

(i) WEB SITES. The locatioh of a computer server on which a web site resides may not be issued a seller’s permit
for sales tax purposegs except when the retailer has a proprietary interest in the server and the activities at that
location otherwise qualify for a seller’'s permit under this regulation.
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July 11,2005

Mr. Jeffrey McGuire

Tax Policy Maager, MIC: 92
Sales and Use ‘Tax Department
PO Box 942879

Sacramento, C & 94729-0092

RE: PROPOSED AMENDMENTS TO REGULATION 1802, PLACE OF SALE AND
USE FOR PURPOSES OF BRADLEY-BURNS LOCAL SALES AND USE TAXES

Dear Mr. McGuire:

I write to inforin you that the League of California Cities Revenue and Taxation Policy
Committee (Committee) has taken a position on the proposed amendments to Regulation 1802.
The Committee’s unanimous recommendation has been placed on the League's Board of
Directors consent calendar agenda for final action and adoption at the next Board meeting, which
is scheduled for late July. o

The League’s Revenue and Taxation Committee supports the proposed amendment to Regulation
1802 with an araendment to include language that makes the regulatory change declaratory,
allowing the proposed regulation to immediately apply to the outstanding appeals related to this
issue currently pending with the BOE. The committee supports the prospective start date of July
1, 2006, as proposed by BOE staff for the permanent change 1o take place, allowing for an
adequate transition period.

The Committee settled on this approach as 2 way to implement a policy we support - situs-based

allocation, - in » manner which immediately resolves the appeals that have been pending with the
BOE on this issue for some time, and allows for a transition time (until July 1, 2006) for cities to

adjust to the impacts of this change going forward. We believe that the existing cases need to be

accounted for, and that our proposed declaratory change provides resolution to thj}s,issue.

Should you have any questions about the Committee’s position, please feel free to contact mc at
(916) 658-8245 We will keep you updated as the League’s Board makes their decision.

Sincerely,

Jean Fioumoy Korinke
Legislative Representative

cc: The Honcrable Betty Yee, State Board of Equalization
The Honorable Bill Leonard, State Board of Equalization
The Honorable Claude Parrish, State Board of Equalization
The Honorable John Chiang, State Board of Equalization o
The Honorable Steve Westly, State Controller, Ex-Officio Member, State Board of Equalization
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Mr. Jeffrey L. McGuire, Tax Policy Manager
Board of Equalization '

450 N Street (MIC:92)

P.O. Box 912879

Sacramento, CA 94279-0092

Subject: Proposed Amendments to Regulation 1802
Business Tax Committeec Meeting on June 23, 2005

Dear Mr. McGuire:

After participating at the second Business Tax Committee meeting on June 23, 2005, the City of
Ontario is responding to the Board of Equalization’s (Board) request for written public

comments on the proposed amendrments to Regulation 1802 - Place of Sale and Use for Purposes
of Bradley-Burns Local Sales and Use Taxes.

The City of Ontario supports the Board Staff’s recommendation and intent to allocate the local
sales revenue by situs to the single jurisdiction where the warehouse is located, in cases where
the retailer has a sales office in this state but the sales are uegotiated out of statc.

. ’&
The City, however, does not support the proposed amendments to Regulation 1807 as the
approach to resolve this allocation issue for the following reasons:

* First, Regulations (1699 and 1802) currently support the allocation and distribution of the
subject revenues by situs to the single jurisdiction where the warehouse is located without
changing the current regulations. This is evidenced by the fact the Board is currently
using existing language under Regulation 1802(a) to determine the place of sale in the
Office Depot case to be the location of the warehouse because it is the only place of
business that participates in the sale in the state. If this is not true, what section of

Regulation 1802 is the Board Staff using to determine the place of sale in the Office
Depot case? :

» Second, il appears that the Boacd Staff's cffort to address this arca of the law i3
misdirected. In the City’s outstanding appeal matter, Board Staff has cited Regulation
1699 - Permit as the reason for denying tbe City’s claim for reallocation — mot
Regulation 1802(a) — Place of Sale. Moreover, Board Staff’s position on the Office



Depot case does not apply ‘in the Ontario matter because the Office Depot warehouse
location holds a permit. This position confirms that Regulation 1699 is the area of the
Jaw in dispute. If the Board|Staff is using Regulation 1699 as the basis for prohibiting the
allocation of sales tax from’a warehouse to a single jurisdiction, this begs the question -

why is the Board Staff proposing changes to Regulation 1802 instead of Regulation
16997 '

e Moreover, as further confirmation that Regulation 1802 does not require any further
changes, Bourd Staff has already determined based on existing language in Regulation
1802(a) that the place of sale (io the City’s appeal matter) is the location of the
warehouse in Optario. This is evidenced by the fact the Board Staff has allocated the

local sales tax revenues to the San Bernardino county pool - the county where the Ontario
warchouse 1s located. B .

o This issuc is not about determining the “Place of Sale” under Regulation 1802 — it is
about whethier a warchouse location can be issued a permit under Regulation 1699 for the
purpose of allocating the local sales tax to the single jurisdiction where the warehouse is
located instead of the Connty-widé pool. The City believes that the current language in
Regulation 1699 allows warchouse locations (without a sales office) to receive a permit.
This is further evidenced by the fact that the Board of Equalization has issued permits to
many other similar warehouses (without sales office) throughout the state. If these other

warehousc locations are cligible under Regulation 1699 to receive a permit, then the
Ontario warehouse location should also receive a permit.

 Finally, the prospective date of Tuly 1, 2006 will negatively impact the City’s opportunity
for a fair hearing on its pending appeals on this subject. The City is concemed that the

Board Staff may use the proposcd amendment in its defense against the City in its
peoding appeals.

City Proposed Recommendation

v -
As a resolution to the concerns cxprissed by cities with pending appeals on this subject and the

Board Staff’s concerns regarding potential retroactive appeals if any proposed regulation is
considered “declaratary”, the City is proposing that only the existing outstanding appeals on this
warchouse ‘issue be included as part of any proposed new regulation change (preferably

Regulation 1699). This recommendation would also eliminate the neced for each appeal matter to
be heard by the Board Members. :

Moreover, at its meeting of June 24, 2005, the League of California Cities" Revenue and
Taxation Committee unanimously recommended to its Board Members that the proposed
regulativn change should include the existing outstanding appeals that have been filed by cities.

The impetus for the propnsed amendment and for the Business Tax Committee to review this
area of the law came about as a direct result of numerous citics filing appeals on this subject.
After waiting many years for their cases to be heard and years of effort, these cities have finally
persuaded the Board Staff that the local sales tax revenue should be allocated to the warehouse

Exhibit 6



location, in cases where the retailer has a sales office in this state but sales are negotiated out of
state. Tou cxclude these cities from the proposed amendment or lmpose a future effective date
would simply be wrong and unfair. - :

In summary, the City appreciates and supports Board Staff’s effort to clarify this section of the
law but only if this clarification applics to the outstanding appeals filed by cities. In addition, if
any changes are proposed to clarify this area of the law thc changes should be reflected in
Regulation 1699 — not Regulation 1802.

Respectfully submitted,

Grant Ye
Administ Services/ Finance Director

Cc: Chairman Mr. John Chiang
Vice-Chairman Mr. Claude Parish
Board Meruber Mr. Bill Leonard
Board Member Mr. Steve Westly
Acting Board Member Ms. Betty Yee

Exhibit 6
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County Executive ‘ T

Terry Schutten \f' 2 Fhr‘: ‘ Board of Supervisors

42 - Roger Dickinson, District 1
: Hla Collin, District 2
Susan Peters, District 3

County of Sacramento Roberta MacGlashan, District 4
Don Nottoli, District 5

June 28, 2005

Ms. Cecilia Watkins
Program Policy Specialist
State Board of Equalization
450 N Street

Sacramento, CA 95814

Subject: Proposed Amendments to Board of Equalization Regulation 1802

Dear Ms. Watkins:

The County of Sacramento is responding to the Board’s request for public
comment on its Second Issue Paper on proposed amendments to Regulation 1802,
Place of Sale and Use for Purposes of Bradley-Burns Local Sales and Use Taxes.

The County opposes Board Staff effort to amend Regulation 1802 in fairness to
more than thirty outstanding appeals or inquiries involving this issue, including
one of our own described herein, only with the MBIA MuniServices Reference No.
SSOH 98-043004, in order to preserve taxpayer confidentiality. We believe there
is “plain language” support in existing Regulation 1699, Permits, for requiring
registration of these distribution centers, and therefore distribution of the subject
revenues by situs to the single jurisdiction where the centers are located without
changing the current regulations.

The County does not believe that there is any need, or that it would be fair to
jurisdictions that have complied with the dispute resolution process embodied in
Regulation 1807(effective January 1, 2003), to revisit this issue in the regulatory
process until the pending “lead” appeal dispute has been considered. Also the
prospective effective date of July 1, 2006 is not necessary since the language
being proposed would only "clarify" what the appealing cities and counties in the
pending disputes believe to be the law now, under Regulation 1699 as well as
Regulation 1802.

700 H Street, Suite 7650 *+ Sacramento, California 95814 * phone (916) 874-7682 + fax (916) 874-5885 « www.saccounty.net



Letter-Cecilia Watkins, State Board of Equalization
June 28, 2005
Page 2 of 2

We therefore request that the Board approve clarification language to existing
law instead of imposing a “new” regulation.

Respectfully submitted,

A

<N —
Terry Schutten
TS:GD:xx
cc: Jean Korinke-Legislative Representative, League of California Cities

The Honorable Bill Leonard-Member, Board of Equalization, 274 District
The Honorable John Chiang- Member, Board of Equalization, 4th District
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Vice Mayor DAN J. CHAPMAin
District 5 District 2

Stockton LESLIE BARANCO MARTIN
uwﬁ C I T Y O F S T O C K T O N District 3
‘ 1t _ CLEM LEE
ll I | ! OFFICE OF THE CITY COUNCIL District 4
CITY HALL e« 425 N. El Dorado Street o Stockton, CA 95202-1997 REBECCA G. NABORS
2004 209/937-8244 * Fax 209/937-8568 District 6
RECEIVED
June 28, 2005 JUL 8 2005
Ms. Cecilia Watkins Via fax 916-322-4530 BUSINESS TAXES COMMITTEE

State Board of Equalization AND TRAINING SECTION

450 N Street
Sacramento, CA 95814

PROPOSED AMENDMENTS TO REGULATION 1802

The City of Stockton is responding to the Board's request for public comment on its Second
Issue Paper on proposed amendments to Regulation 1802, Place of Sale and Use for
Purposes of Bradley-Burns Local Sales and Use Taxes.

The City of Stockton opposes Board Staff effort to amend Regulation 1802 in fairness to
more than thirty outstanding appeals or inquiries involving this issue, including one of our own
described herein only with the MBIA MuniServices Reference No. (REF No. PFS-SZOH 98-
036274) in order to preserve taxpayer confidentiality. We believe there is “plain language”
support in existing Regulation 1699, Permits, for requiring registration of these distribution
centers and therefore distribution of the subject revenues by situs to the single jurisdiction
where the centers are located without changing the current regulations.

The City of Stockton does not believe that there is any need, or that it would be fair to
jurisdictions that have complied with the dispute resolution process embodied in Regulation
1807 (effective January 1, 2003), to revisit this issue in the regulatory process until the
pending “lead” appeal dispute has been considered. Also the prospective gffective date of
July 1, 2006 is not necessary since the language being proposed would only “clarify” what the
appealing cities and counties in the pending disputes believe to be the law now, under
Regulation 1699 as well as Regulation 1802.

We therefore request that the Board approve clarification language to existing law instead of
imposjag,a ‘u W _rr,gnatlon

MAYOR

cc:  Jean Korinke, League of California Cities (jkorinke@cacities.org)
Honorable John Chiang (cschutz@boe.ca.gov.

www.stocktongov.com
Population: 263,000 +
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JuLy 26, 2005
E-MAIL SUBMISSION OF PROPOSED LANGUAGE BY
MBIA MuNISERVICES Co. (MMC)

From: Narayan, Brenda MuniServices; Sent: Tuesday, July 26, 2005 1:19 PM
To: Watkins, Cecilia; Varney, Janis; Cc: ackoch@sbcglobal.net; Mancia, Fran

“Cecilia, 1 am sending the attached on behalf of MMC as proposed changes to Regulation 1802. Please
contact one of us if you have any questions or comments.

Brenda

Interested parties are willing to support the Staff amendments only if the sentences containing dates in each
subdivision of proposed new subparagraph 1802 (c) are revised to remove both operative dates so that the
amendments are declaratory of existing law and read as follows:

(c) Transactions Neqgotiated Out of State and Delivered From the Retailers’ Stock of Tangible Personal
Property In California

(1) If an out of-state retailer does not have a permanent place of business in this state other than a stock of
tangible personal property, the place of sale is the city county, or city and county from which delivery
or shipment is made. Operative-October1.-19931 Local tax collected by the Board for such sales will
be distributed to that city, county, or city and county.

(2) If a retailer has a permanent place of business in this state in addition to its stocks of tangible personal
property, the place of sale, in cases where the sale is negotiated out of state and there is no participation
by the retailer’s permanent place of business in this state, is the city, county, or city and county from
which delivery or shipment is made. Operative-July-1.20061 Local tax collected by the Board for such
sales will be distributed to the city, county, or city and county from which delivery or shipment is
made.”
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1037 Suncast Lane, Suite 110
El Dorado Hills, CA 85762
MuniServices Company 312 ggg ;;gg fz 535 370 7200 ()
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Tuly 11, 2005

Mz, Jeffrey I.. McGuire, Tax Policy Manager
State Board of Equalization,

450 N St (MIC: 92)

P. 0. Box 942879

Sacramenio, CA 94279-0092

Re; Second Divcussion Paper on Regulation 1802 (June 23, 2005.)

Dcar Mr, McGuire:

Thig letter reaponds to the second Discussion Papet on Regulation 1802 that proposes to amend
that reguiation in two respects. These proposals originated with the Board's Legal Department
and are scheduled to be considered by the Business Taxes Commuittas on Atygnist 31, 2005,

Introduction and Summary

The first proposal would delete current Subdivision 1802 (b) (5), shift its language to a ncw
Subdivision 1802 (c) (1} and move the date of Ociober 1, 1993 from its first to the second
settenes, This amendment does not have an effective date and, is therefore, apparently intended
1o “clarify™ the meaning of current law.

MBIA MuniServices Co. ("MMC™) opposes the frst proposal as being an  incorrect
representation of the onginal effeet of the 1993 arcndiment to Sulsdivision 1802 (b) (5) Insiead
of clarifying curreni Subdivision 1802 (b) (5), it would only confuse its meaning finther by
attempting to impaose a retrogpective effcetive date of Qctober 1, 1993 on the direct distribution of
aaleg tax revenue on deliveries governed by Subdivision 1802 (b) (3). The need for moving the
langnage to a new Subdivision 1802 (c) (1) is also unclear as no explanation for doing 30 is
provided 1o gither of the two BOE Discussion Papers.

Whether Subdivision 1202 (b) (5) is replaced by Subdivision 1802 {c) (1), the date of October 1,
1993 should be deleted as obsolescent.

The second proposal would adopt a new Subdivision 1802 (c) (2) to require divect distribution of
sales tax revenue on deliveries from stocks of goods even where the refailer has other places of
busginess in the state, as long as there is no participation in those trangactions by any such place.
The Btaffis proposing a prospective effective date of July 1, 2006 for this rule.

MMC also opposcs the July 1, 2006 effective date contained in Proposed Subdivision 1802 (2) (2)
and reqoests that it be stricken. Otherwise, that date could be interpreted as disapproving some or
all of thirty pending inquiry or appeal cases involving the subject isgue that MMC has identified
that are awaiting Board Member or Staff disposition.

MMC, also opposes this second proposal as duplicating in part the clarification to Regulation
1802 made by the Board Members in 2002 and 2003 by adding Subdivision (a) {2) (A) to
Subdivigion 1802 (a) (2. Its language was selected as the appropriate clarifying amendment on
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December 18, 2002 by the Board Metnbers who had previously decided the Appeal of Fremont
(Case TD: No.172019) and was confirmed as the second of two final clarifying amendments by
the successor Board on August 3, 2002, Tt became effective November 28, 2003 after its approval
by the Office of Administrative Law.

Adopting the second proposal in its present form as revised in the Second Discussion Paper could
confise the meaning of Subdivigion 1802 (a) (2) unnecessarily and also create a negative
inference, contrary to Subdivision 1802 (a) (2), that any involvement or “participation,” no matter
how slight, by another in-state place of business of the taxpayer would prevent the local sales tax
revenue from being distributed by situs directly to the jurisdiction where the “consummation” of
the sale occurred by direct shipment to the customer from a stock of goods or distribution house..

Tf an order is negotiated principally out of state and consummated by shipment from an in-state
distribution house, the insubstantial participation of another California place of business in that
sale should not prevent aflocation of the revenue by situs to the place of principal “in state”
conduct of the sale in question. To require such a result in all cases presents a real possibility of
unintended consequences.

MMC understands that addition of the words, “and there is no participation by the retailer’s
permanent place of business in this state™ in proposed Subdivision 1802 (c) (2) by the Second
Discussion Paper was intended to address the issue raised by Mr. Glenn Bystrom in his letter of
May 8, 2005. While that letter addresses a valid question, the answer is not entirely clear from the
added new language. MMC stands ready to work with Staff and Mr. Bystrom to congider the
most effective and clear method for dealing with this legitimate issue.

Proposed Subdivision 1802 (¢) (1) (Present Subdivision 1802 (b) {(5))

The amendment of Regulation 1802 (b) (5) in 1993 changed its wording only slightly and
confirmed rather than changed the requirement for direct alloeation to the location of the stock of
(tangible personal) “property.” Prior to October 1, 1993, subdivision (b} (5) of Regulation 1802
read as follows:

“QUT-OF-8TATE RETAILERS WHO MAINTAIN A STOCK OF TANGIBLE
PERSONAL PROPERTY IN CALIFORNIA. If an out-of-state retailer does not
have 4 place of business in this state other than a stock of tangible personal

property, the place of sale is the location of the stock of property from which
delivery or shipment is made. [Emphasis added.]

In 1993, the Board added language to subdivision (b) (5) that made the prior meaning
more specific by substituting “city, county, or city and county” for “location of the stock
of property,” added a sentence spelling out the requirement for direct distribution of the
revenue as well as a purported effective date at the beginning of the paragraph. The
revised language, as adopted by the Board, reads as follows:

“Operative October 1, 1993, il an out-of-state retailer does not
have a permanent place of business in this state other than a stock
of tangible personal property, the place of sale is the ciiy, county,


DRosenth
Text Box
EXHIBIT 9


A7/11/20885 1B:55 9169397752 MEI& MUNISERWICES PAGE  B3/15

EXHIBIT 9

or city and county from which delivery or shipment is made. Local

tax collected by the Board for such sales will be distributed to that

city, county, or city and county.” (Language in italics added by

Board Member vote in February, 1993 went into effect Qctober 1, 1993
following approval by the Office of Administrative Law.)

The above final amendment must be compared with the original two-paragraph
amendment proposed by Staff which read as follows:

“QUT-OF-STATE RETAILERS WHO MAINTAIN A STOCK
OF TANGIBLE PERSONAL PROPERTY IN CALIFORNIA. If
an out-of-state retailer does not have & permanent place of business
in this state other than a stock of merchandise [tangible personal
property], the place of sale is the location [of the stock of property]
from which delivery or shipment is made. Local tax collected by
the Board will be distributed to that eity, county, or city and
county.

“If the out of state retailer. however, has more than one stock of
merchandisc located within the state, the place of sale is the county

from which delivery or shipment is made. Local tax collected for
such sales will be distributed to all local taxing jurisdictions in that
county. This place of sale will ngt be affected by multiple locations

of stocks of goods within one taxing jurisdiction.” [New lanpguage
underlined; language in brackets to be stricken.]

Thus, originally, the first paragraph contained no purported effective date, even though
its intent was to provide situs allocation to the location of the stock of tangible personal
property. At the public hearing on the Board Staff proposal in February of 1993, virtually
unanimous public comment favored adoption of the first paragraph in the Staff proposal
and deletion of the second. In fact, that is the version of the final amendment that the
Board Members adopted, except that the date of October 1, 1993 was added at the
beginning of the first sentence of the second paragraph and the proposal to replace the
words “tangible personal property” with the word “merchandise”™ was dropped.

(Parenthetically, it should be pointed out that the two major remaining disputes regarding
the pre-1993 meaning of Subdivision 1802 (b) (5) involve taxpayers that had more than
one point of distribution in California. The stricken second paragraph of the Staff’s
otiginal proposal for amending that subdivision would have required county pooling of
all local sales tax incurred by these taxpayers, Clearly its deletion supports direct
allocation and distribution in those appeals, unless pooling is required by the changes to
the remaining first paragraph. But, as will be demonstrated, the meaning and effect of
revised Subdivision 1802 (b) (5) was the same before, as well as after the 1993 changes.)

In comparison, all of the pre-cxisting provisions of subdivisions (a) and (b) of Regulation
1802 provided for allocation of local sales taxes to the “place of business” or “place of
sale.” For example, at that time, Subdivision 1802 (a) (1) read as follows:

“RETAILERS HAVING ONE PLACE OF BUSINESS. For the
purposes of the Bradley-Burns Uniform Local Sales and Use Tax
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Law, if a retailer has only one place of business in this state, all
California sales of that retajler oceur at that place of business unless
the tangible personal property sold is delivered by the retailer or his or
her agent to an out-of-state destination, or to a common carrier for
delivery to an out-of-state destination. [Emphasis added.]

Thus, if the pre-1993 version of subdivision 1802 (b) (5) is to be interpreted consistently
with the accepted interpretation of the other sales tax allocation rules of regulation 1802
its reference to the “place of sale™ as being the location of the “stock of property” tminst
also be interpreted as causing that location to be used for allocation purposes. For
example, Subdivision 1802 (a) (1) referred to a single “place of business™ as the location
of all sales where only one such place existed in the state. These regulatory provisions
implement RTC Section 7205 (a) which has always stated:

“For the purposes of a sales tax imposed by an ordinance adopted
pursuant to this part, all retail sales are consummated at the place of
business of the retailer unless the tangible personal property sold is
delivered by the retailer or his agent to an out-of-state destination or to a
common carrier for delivery to an out-of-state destination . . ..”
[Emphasis supplied.]

Section 7205 articulates the basic premise of the Bradley-Bums sales tax which has
always used a sales office orientation for allocating the local sales tax on retail sales. The
exact wording describes “the place of business of the retailer” to control the allocation of
sales tax revenue. This language ties in directly to RTC Section 6226 which describes
“distribution . . . houses or offices” as “places of business” which must be registered by
the taxpayer

Article II, paragraph B of the Agreement For State Administration of the Bradley-Burns
Sales and Use tax (“Agreement’™) (See Exhibit “A”) requires the Board to transmit “the
amount to wiich the City is entitled.,” e.g., the amount of revenue atising under the city’s
ordinance because of sales activities within its jurisdiction. (Agreement p.1; See also,
RTC Section 7204 on which this BOE obligation in the Agreement is based.)

Article T1, paragraph B of the Agreement (Exhibit A) governs use of the pooling formula
for making distribution of local sales or use tax revenue indirectly through the county or
state pools. In the absence of permission provided in the Agreement to use pooling, the
default rule governing all distributions under RTC Section 7204 is direct or “situs™
allocation, This policy is supported by most laca) jurisdictions and businecsses, as well as
the League of California Cities and, the Board Members themselves in many recent
decisions involving the use of pooling.

Generally speaking, Article 1T, paragraph B permits pooling only when the place of sale
or use is not registered or it is otherwise “impractical” to do so. Therefore, in the context
of consummation by a taxpayer’s distribution house or from its stock of tangible personal
property, the pooling issue will be governed by whether the location in question can be
registered.
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The registration issue is controlled by RTC Sections 6226 and 6066, and more
particularly by Subdivision 1699 (a) which filters out many types of distribution houses,
particularly those that operate in conjunction with other California places of business to
consummate sales principally negotiated at such. That type of distribution house activity
is not involved in the approximately thirty controversies known to be pending,

Thus, pricr to 1993, if subject to registration under Qubdivision 1699 (a), the “place of
sale” as defined in Regulation. 1802, was regarded as designating the jurisdiction to which
sales tax revenue was to be distributed by the Board in accordance with RTC Section
7204 and the Agrecment. Therefore, in those circumstances, it was unnecessary to add
the final sentence to present subdivision 1802 (b) (5) in order for it to require direct
distribution by situs.

For example, no additional wording in the regulations had ever been deemed neccssary to
assign 4 single point of distribution under other subdivisions of Regulation 1802 before
the amendment of Subdivision 1802 (b) (5) in 1993. And that wording was added only
subsequent to the submission of a number of reallocation requests by MMC’s
predecessor, Municipal Resource Consultants, based on the pre-1 993 language of that
provision. The apparent purpose was to support the Staff’s institutional preference for
county pool distributions, even in the absence of any “plain language” requiring pooling.

Thus MMC contends that the new wording added to this subdivision in 1993 only
clarified what its correct meaning had been all along under the Agreement, the statute and
the regulations. Therefore the October 1, 1993 date must be regarded as incffectual since
the new language only affirmed and did not change the controlling provisions of
Subdivigions 1802 (b) (5} and 1699 (a).

Once the stock of goods has been identified as the place where a sale has been completed
and therefore to be reported by the taxpayer, the remaining key issue is whether a stock
of tangible personal property being held for sale could be registered under Subdivision
1699 (a) prior to the 1993 amendment. If so, there would be no basis for requiring
indirect distributions through county pools,

The justification for requiring registration of a stock of merchandise is onginally
contained in RTC Section 6226 which refers to “distribution . . . houses or offices or
other places of business™ as locations that “(e]very retailer selling tangible personal
property for . . . use or consumption in this State shall register with the Board™ Thus,
under the “plain language™ of the Revenue and Taxation Code, such locations have
always clearly qualified as “places of business” that must be at Jcast considered for
registration under RTC Section 6066 and recognized for direct distribution purposes if
registration is appropriate under the regulations. The reJevant provisions of Subdivision
1699 (a) identify the small minority of distribution centers that must be registered.

In fact sifice at Jeast 1980, that provision has always read:
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« ., but at least one permit must be held by every person maintaining stocks of
merchandise in this state for sale.”

Therefore, either before or after October 1, 1993 there was never a “plain language™
impediment to allocating and distributing local sales tax by situs directly to the
jurisdictions in which stocks of goods wete located if the retailer had no other registered
places of business in the state. Certainly, in most situations, retailers taking orders out of
state will know where goods are being shipped from to make the necessary deliveries,
and direct reporting and distribution will not be “impractical.” (See Agreement, Article
I, paragraph B.)

This history demonstrates that the 1993 changes in Subdivision 1802 (b) (5) only
confirmed what had been the law all along under the prior regulations and the controlling
statutes as long as the taxpayer docs not have another place of business in the state. Since
at least 1980, the first sentence of the subdivision has always located the place of sale in
the jurisdiction where the goods are located, and Regulation. 1699 (a) has also provided
for registration of stocks of goods that are the only place of business of the retailer in the
state. Therefore the retrospective date of October 1, 1993 should be stricken from
proposed Subdivision 1802 (¢) (1).

Proposed Subdivision 1802 (c) (2) (See Subdivision ] 802 (a) (2).)

Adding proposed Subdivision 1802 (c) (2) to the regulation as contained in the Initial Discussion
Papet is both confusing and unnecessary because its general meaning is already reflected in
Subdivision 1802 (a) (2) (A) that was recently debated and adopted by the Board Members as a
clarifying amendment in 2002 and 2003. A major purpose of new Subdivision 1802 (a) (2) (A)
was to reflect in Regulation 1802 the theory reflected in the ruling issued under Regulation 1302
by the Assistant Chief Counsel, Sales and Use Taxes, on January 19, 1993 to the City of
Pittsburg. (See Exhibit B.) That ruling held that local sales tax on shipments to an in-state
purchaser of manufactured rail cars from a factory located in Pitisburg to fulfiil a contract of sale
negotiated out of state was to be allocated to that jurisdiction directly and not indirectly through
the county pool.

This 1993 ruling was described as having been issued under Subdivision 1802 generally, not
under Subdivision 1802 (b) (5), because the express language of the latter prohibited the taxpayer
from having other places of business in California. This ruling was featured in an amicus brief
filed by the City of Union City in support of the petitioners in Appeal of Fremont and also in the
rule-making file forwarded to QAL in 2003 in support of Subdivision 1802 (a) (2) (A). Therefore,
clarified 1802 (2) (2) (A) should be interpreted as satisfying the requirements for consistent
administration of the statute that were added by the Bradley-Bums Bill of Rights in 1998. (See
RTC Sections 7223 and 7224.)

Accordingly, there is no need for the second proposal to be adopted at all because its essential
meaning is already reflected in Subdivision 1802 (a) (2) (A). Were it to be approved by Board
Members, it should not be adopted prospectively only becausc such an effective date implics that
Regulation 1802 (a) (2) does not already apply to some thirty outstanding inquiries and pending
appeals, some of which have already been briefed to Board Members. Furthermore, any alteration
of local sales tax allocation rules prospectively appears to be prohibited by Proposition 1A, as
adopted by the voters in November of 2004, (Sce www.ss.ca.goy., which includes both the
language of the constitutional amendment and the ballot pamphlet material describing its intent.)
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Another problem with Subdivision 1802 (c) (2) as proposed in the Second Discussion Paper dated
Junc 10, 2005 is that it creates a strong possibility of unintended consequences. The Initial
Discussion Paper and the Second Discussion Paper describe the principal problem being
addressed as extending,

«“ direct distribution of local sales taxes to the city, county, or city and county where
the retailer’s stock of tangible personal property is located [the warehouse]in cases where
the retailer has sales offices in this state but the sale is negotiated out of state and fulfilled
by the retailer’s employees from the retailer’s in-state stock of goods. . . . ” (See L. Issue,
Tnitial Discussion Papet, page 1 of 9; 1d. Second Discussion Paper, page 1 of 6.)

Notwithstanding this express intent, Subdivision 1802 (c) (2), as contained in the Second
Discussion Paper, would appear to have the unintended consequence of denying direct
distributions i certain cases. Tn this respect, it would cause a possible conflict with Subdivision
1802 (2) (2) (B) which states that the sale occurs “at the place of business where the principal
negotiations are cartied on” if more than one place of business in the state participates in a sale.
The later version of the second proposed Staff Amendment requires there to be “no
participation,” no matter how slight, by any other place of business of a taxpayer in sales
negotiated out of state and fulfilled by a distribution house located in state for direct distribution
to apply. It reads as follows:

“If g retailer has a permanent place of business in this state in addition to its stocks of
tangible personal property, the place of sale, in cases where the sale is negotiated out of
state and there is no participation by the retailer's permanent place of business in this
state, is the city, county, or city and county from which delivery is made. Operative Tuly
1, 2006, local tax collected by the Board for such sales will be distributed to the city,
county, or city and county from which delivery or shipment is made.” (Language new in
Second Discussion Paper italicized.)

Tn contrast, Subdivision 1802 (a) (2) (B) (and its predecessor Subdivision 1802 (a) (2)) has read
for many years that:

“ If a retailer has more than one place of business in this state which participate in
the sale, the sale oceurs at the place of business where the principal negotiations are
carried on. If this place is the place where the order is taken, it is immaterial that the
order must be forwarded clsewhere for acceptance, approval of credit, shipment or
billing. For the purposes of this regulation, an employee’s activities will he
attributed to the place of business out of which he or she works.”

Thus the new phrase added to proposed Subdivision. 1802 (c) (2) in the Second Discussion Paper
could easily be interpreted to conflict with the “prineipal” participation test contained in existing
Subdivision 1802 (a) (2) (B) by prohibiting any other place of business from being involved at all
if direct distribution is to apply under it. This would sow doubt and confusion rather than provide
certainty in any situation where there is another place of business in addition to the distribution
house that has consummated a sale negotiated out of state. There is no reason to adopt a provision
that would not provide clarity in the context of the issue addressed by both BOE Discussion
Papers.

Thus, if a retailer accepted certain orders out of state, but others were taken in-state, distribution
house shipments from a location in California to fulfill the out-of-state orders would not qualify
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under the second Staff version of proposed Subdivision 1802 (¢) (2) for direct allocation and
distribution if the other place or places of business were involved to any extent in the orders taken
out of state. Such involvement might take the form of an in-state credit check, drammers assisting
in stimulating the out-of-state orders or principal negotiations, or even, arguably, manufacturing
the product or otherwise providing inventory 10 the fina) location from which distribution is
made.

The addition of {his prohibition needs to be considered carefully to determine whether another
approach to this issue, which is not strictly presented by the question raised in the Discussion
papers, should be addressed separately in this proposal or in another Intercsted Party Proceeding,
because of its possible wider implications.

The Potential Annual Revenue Impact of the Pending Appeals

The Initial Discussion Paper dated April 19, 2005 page 8 states that Staff does not have sufficient
data to make an accurate estimate of the effect of changing its policy to require direct rather than
county pool allocation of sales tax on shipments

from in-state distribution offices or centers to consummate sales to California purchasers that are
negotiated out of state. Nevertheless, its cstimate is that the prospective change from county pool
to direct distribution contained in the Staffs second proposal would potentially affect 12,278
acoounts and shift § 244.1 MM out of the county pools, each year apparently.

Based on detailed studies of this issue over the past twelve years and some thirty accounts in
which it has been identified during or prior to that period, MMC believes the estimate of $ 244.1
MM to be a gross over-statement of the actual potential effect of the second proposal. A more
reliable basis for making an accurate estimate is contained on page 9 of the Initial Discussion
Paper where a value of approximately $ 16.1 million was placed on inquiries involving this issue
that are currently in one stage or another of the Regulation 1807 appeal process. Those appeals
usually involve a number of teporting periods and different years; therefore, a reasonable estimate
of the maxitum effect of this change in Staff policy should lie somewhere in the range of
shifting $ 3 MM to 4 MM per antnum from the pools to direct distribution.

Thus a more reliable apgregate estimate of the effect of the change in Staff policy, after acljusting
for jurisdictions not represented by MMC, might lie in the range of $6 MM to § 8 MM per
annum, Assuming aggregate anmual pool distributions ranging from $ 550 MM to $ 600 MM,
slightly more than one percent of the aggregate annual pool distributions only should be affectad.
Therefore, it seems doubtful that the proposed policy change would be noticeable to very many
jurisdictions.

During the second Interested Party Meeting, representatives of the Legal Department seemed to
express another possible ground for placing a large revenue estimate on the effect of adopting the
second proposed change by elarifying rather than changing current law and policy. They voiced
concerns that expired dates of knowledge under RTC Section 7209 could somehow be revived if
the second proposal were adopted without a prospective effective date. However, if oid dates of
knowledge have been allowed to expire by their proponents, it is clear that the failure to exhavst
administrative remedies by pursuing an appeal through the Board Member level would prohibit
either reviving such expired inquiries administratively or through litigation in court. See
Regulation 1807 (c) (5) (C) and {d).


DRosenth
Text Box
EXHIBIT 9


A7/11/20885 1B:55 9169397752 MEI& MUNISERWICES

PAGE  A9/15

EXHIBIT 9

Alternative Recommendations

MMC is willing to aceept proposed new Subdivision 1802 (¢) (1) to replace existing Subdivision
1802 (b) (5) only with omission of the words “Operative October 1, 1993 from the second
sentence.

The second proposal should be adopted only with the exclusion of the words “Operative July 1,
2006,” at the beginning of the second sentence. Secondly, further eonsideration ghould be given
to the language added in the second Discussion Draft to solve the problem raised in Mr.
Bystrom’s letter.

If additional explanation of the comments or alternative proposals contained in this response
letter would be helpful, please contact me at your convenience. In addition, MMC stands ready to
meet with Staff during the month of August to determine whether the problem addressed by Mr.
Bystrom’s letter of May & can be dealt with without creating a strong possibility of unintended
and undesirable consequences.

Yours very truly,

A, O lad [

Albin C. Koch
General Tax Counsel
MEBIA MuniServices Co.

CC.  Board Members
Brian Hatch
Randy Dryden
Fran Mancia
Janis Varney
Doug Jensen
Robert E. Cendejas
Raobert L. Buntjer
Richard Goodrich
Robert I, Wils
Cecilia Watkins
John Waid
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L

City of L ..

AGREEMENT FOR STATE ADMINISTRATION OF LOCAL SALES AND USE TAXES

To carry our Pare 1.5 of Division 2 of the Revenue and Taxation Code and the sales and
use tax ordinance of the Cicy hereinabove designated. hereinafter called che City, copy of which
ordinance is attached hereto, the City and the Stace Board of Equalization, hereinafter callad
the Board, do agree as follows:

ARTICLE |
DEFINITIONS

Unless rhe conrext requires otherwise, wherever the following terms appear in this
Agreemant they shall be lnterpreied 0 mean the following:

1. “"Lacal Taxes'' shall mean the sales and use taxes, penaliies, and interest imposed
by the City under an ardinance which complias with Pare 1.5, Division 2, of the Revenue and
Taxation Code,

2. ""Conforming Taxing Jurisdiction’' shall mean any couny, city, or city and county of

this State which has adopied a sales and use rax ardinance of the kind described in Parr 1.5 of
Division 2 of rhe Revenue and Taxation Code and which has entered into a conteact with the

State Board of Equalization to perform all funcrions incident to che adminisiration and operation
of the ordinance. '

3. ""City Ordinance’ whall mean the Uniform City Sales and Use Tax Ordinance acrached
hiereto, as amended fram cime to time.

ARTICLE II
ADMINISTRATION AND COLLECTION OF LOCAL TAXES

A, Adminisiration. The Board and the City agree that the Board shall pecform es-
clusively all functions incident to the administration and operation of che City ordinance.

B. Other applicable laws, The City agrees thac all provisions of law applicable to ¢he
adminisrration and operation of the Stare Sales and Use Tax Law shall be applicable to the
administration and operacian of the City ordinance aad char money collected pursuant to the City
ardinance may be deposited In the State Treasury to the credit of the Recail Sales Tax Fund and
fray be drawp from chat Fund for the purpose of making refunds, for the purpose of compensating
and reimbursing che Board ‘pursuant to Arcicle IV of this Agreement and for the purpose of trans-
mitting ta the City the amaunt to which the City iz entitled.

€. Teansmittal of money. Except as otherwise provided hergin, all local 1axes collected
under the provisions of the City ordinance shall be transmitted to the City periodically as
prompely as feasible, Such transmiteals shall b made at least twige in sach calendar quarcer,
Transmittals may be made by mail ar by deposit to che account of the City in a bank in Sacra-
mente designated by the City. & statzment shall be furnished indicaring the amount withheld
pursuant to Artiele IV of this agreement,

D. Rules. The Board shall preseribe and adapt such rules and regulacions as in ies
judgment are necessary or desirable for the administration and operation of the City ondinanee
and the dialtlbution of the fueal raxea coliveted thercunder.
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E. Prelerence -s uless the payor instructs ocherwise a  -.cep a3 ortherwise provided
in this Agreement, the Board shall give no preference in applying money received for sales and
use raxes owed by a faxpayer bue shall apply all monies collecred to the satisfaction of the
claims of the Staie and the claims of the City as their interests appear.

o F. Btcwity., The Board agrees that any security which it bereafrer requites (o be fur-
nished under the State Sales and Use Tax Law will be upon such terms thac it also will be
available for the payment of the claims of the City for local taxes owing (0 it as its interesc
appears. The Board shall pot be required eo change the terms of any security now held by it and
the City shall ot participace in any security agw held by the Board.

G, Names of sellers. The Board agrees to furnish the names, addresses, account num-
bers, and the business classification codes of all sellers holding sellers’ permits withia the
Ciry.

H. Reccords of the Board. When requested by resolution of the City Council of the Ciry,
the Board shall permit any duly autherized officer or employee of the City to examine the salas
and use tax records of the Board pertaining to sales and use tazes collected for the City by the
Board pursuant to this Agreemeni. Information obtained by the City from the examination of the ,
Board’s recacds shall be uaed by the City only for purposes relared to the ccllection of local |
sales and us¢ taxes by che Board pursuant to this Agreement,

I, City tax rate, The City agrees that any change in the rate of its conforming local
sales and use tax will be made effective ac the beginning of a calendar quarter and thac ic will
give the Board ar least two montha’ notice thereo! and chat ic will also give notice to the Board
of Supervisors of the County in which the City Hies.

J. Aavexation. The City agrees thar the Board shall nat be required to give effect to an
anncxation, for the purpose of collecting and distributing ciry sales and use taxes, earlier than
the first day of the calendar quarter which commences not less than twe months afrer netice to

£ the Board. The notica shall include two maps of the annesed arca together with the address '
of the property nearest to the extended city boundary on every street crossing thac boundary. ‘
ARTICLE 1l
ALLOCATION OF TAX
A, Deficiency determination. All local taxes collected as a result of determinations or ,
billings made by the Board, and all amounes refunded or credited may be distributed or charged f
to the respective conforming taxing juriadictions in the same ratio as the taxpayer's sclf-
declared lacal taz for the petiod foe which the determination, billiag. refund, er credit applies.
B. Allocation. When the local rax is collected from or refunded or credired 1o che :
following: '
{1) Retailers having craveling sellers’ peemics or certificaces of suthoricy to collazr
use (ax issuad by the Board;
(2) Persons regarded by the Board as retailers pursuant to Seccion 6015 of the Reve-
nue and Taxation Code;
{3) Persons for whom no conrinuing account number was active at the date of pay-
ment;  or
I‘H-

(4) Other retailers or purchasers having ne permunent plave of business within the
Scate ¢ determined by the Board;

BT.5)7 REY. 4 (8-77) -2
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or when the local tax is collecred by way of deduction from. of when a tefund of focal tax is
made in conjunceion with, refunds of motor vehicle fuel license taxes, or when locsl tax is col-
lecred and direce aliocation i impractical, the Board may distribute or charge sueh local tax to
all conforming taxing jurisdictions in the county in which the sale or use sccurred using the
fatios relleceed by rhe discribution of taxes collected from all other raxpayets in thas ceunty,
To the extent thac this canaor be done in 8 manner consistent with the economic apd effiejent
petformance of the duties of the Board under the Revenue and Taxation Code and the provisions
of this Agreement, the Board may disuribute or charge such local tax 10 &l conforming taxing
jurisdictions of this State using the rarios reflected by the distriburion of tazes eollected from
all other tnapayers in the State. In making allocations under rhis paragraph county tax impozed
At a raie in excess of 1 percear shall be excluded.

C. Vehicles, Vegsels, and Alecraft. For the putposes of allecating local tax with
respect (o vehicles cequired to be registered o identified under the Vehicle Code, and with
respect to vessels and aircraft, the address of the registered owner appearing upon the applica-
tion for registration or identilication may be used by the Board in determining the city of use,
To the excent this cannot he done in s manner consistent with the economic and efficient perfor-
mance of the dutics of the Baard under the Revenur and Taxation Code and this Agreement, the
Board may allocate tax with reapact 1o such vehicles. vessels, and aircralt in the mannet pro-

vided in Paragraph B of this Article,
ARTICLE [V

COMPENSATION

The City agrees to pay the Board as tha Board’s cost of administering the City ordi-

nances such amount as is provided by law, Such amounts shall be deducted from the taxes
callected by the Board fer the City,

ARTICLE V
MISCELLANEQUS PROVISIONS

A. Communicalions. Communications and notices may be semt by first-class United
States Mail. A notification is complete when deposited in the mail. Communicatinns and petices
to be sent tq the Board shall be addressed ta: '

State Board of Equalization
F.Q. Bex 1799
Sacramento, California 95808

Attention: Execurive Secrerary

Communications and notices co be sent ta che City shall be addressad to:

7 ——rrr  r— p A ——.a

L LL Y I T T N e
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. . of this Agreement is the dace on wny  u is approved by the Du-
pnrtmth'niT(;::mmr:l-h;ef:&es. The Agmmm shall cake efiecc on ehe first day of chle calendar
gquarter nexe succeeding che date of such apptoval, but in ao caze before the operative dace of

,~  the City ordinance, nor on a day ocher than the firse day of n_ulcndu quarter. Thm_ Agreement
' shall contisue untib September 30 nexc following the operacive date of the Ciry ordinance, and
aisall theeafrer be repewad awomacically fram year 10 year woless ane of the parties gives
weitten notice of rerminacion at lemsc two months before the end of the rerm. The Board may ter
mipate this Agreement in the mannes provided by law, ’s
C. This Agteament replaces and superseded the Agrmement daced MAYCh Bi 1956
heretofore entered indo by the Board and the City, which prior Agreement is hereby terminated.

STATE BOARD OF EQUALIZATION

b W L

Execative Iecretary

CITY OF _

e

. r B : ) " ——
¥ ? a ieE.-;mum on thiz fine)
- :

“(Type name bare)

Mayor

{Type ticla bere)

. : Y ’ﬂ( ! re-lw-v | ﬂ_-_..ﬁl-@

// — . Dh/padmend of Gorrel Tarvizs
—— e n man —

APPROYED
L,/ | DEC-1 41973 Vas
C |
#;M{Zu. f%ﬂ |

Asilstmnt 1o the Dijester

BT.517 HEV, 4 (3-7]) v dl -
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“TATE OF CAL|FO RNIA
STATE BOARD OF EQUALIZATION MR
1020 N STREET, SACRAMENTQ, CALIFOANGA Flr= Dlvetes
IP.C. BOX 9429779, SACAAMENTO, CALIFORNIA 94279-0001) BAAS SHED AN
{9161 448-3722 Second Oletrict. Loy Arigwien

EMNEST . OMOMENRURG, B,
Thord, Distrrt,  Sun Cllagys

RECD JAN 221983 Feur AT X, Fova

e
BURTDAN W, gQuven
Bracutive Divwginn

January 19, 1993

My, John 7. Austin

Municipal Resources Consultants

32107 W. Linderc Canyon Read, Suite 323
Westlake Village, CA 81361

Dear Mr, Austinm:

We have heen asked to comment further upon your inguiry of
August 14, 1932, addressed to Mr. Lawrence D). Michelli, in regard
to applicaticn of local sales %ax to sales of rail cars by

Corporation to the Bay Arsa Rapid Transit
Digtriet. Mr. John Waid of our office wrote to you on this
subJject by letter datad Septembher 14, 199z.

% is our gpinion that the local tax ip quastion which is

applicable to these sale transactiens is the local tax imposed by

- the Qity orf Pittsburg. Cur Regulation 1802 identifies the place
of sale for Bradley-Burns Uniform Local Sales and Use Tax
purpouses. Insofar as the transactions in guestion are concernad,
1t appears that the seller has multiple places of business in
This state. Yet, it further appears that the California
loeations of the seller did not participate at all in negotiating
the salag contract.

The property sold is mapufactured at, and delivered to, the
purchaser from the Pittsburg location. We issued a seller's
permit to the seller because of the activities occurring at the
Pittsburg location. Revenue and Taxation Coda section 6006
requires that each person desiring ta engage in or conduct
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Mr. John T. -2-
Austin 2 January 19, 1591

business as a seller within this i -
s ‘ i state shall file with the B
3ﬁea§§§é§$:i§2 fer g g;;mzt for each "place of business". Ugg;g
cas o is case, it is our epinion that th
of =ale for local tax purpaseafis the pl ? ‘ne F Dhoce
. aca of hua
retaller located in the City af Pittsbﬁrg. =ifiess of the

Very truly yours,
Gary J. Jug
Asslgtant Chief Counsal

GIT:ar

cc:  Honorable Matthew X. Fong
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City of Compton
OFFICE OF THE CITY MANAGER

BARBARA KILROY (310) 605-5585
v, Fax (310) 761-1429

June 27,2005

Ms. Cecilia Watkins

State Board of Equalizatiop
450 N Street

Sacramento, CA 95814

Subject. Proposed Amendments to Board of Equalization Regulation 1802

Dear Ms. Watkins:

The City of Compton is responding to the Board’s request for public comment on its Second Issue Paper on

proposed amendments to Regulation 1802, Place of Sale and Use for Purposes of Bradley-Burns Local Sales
and Use Taxes. . ’

The City opposes Board Staff efforts to amend Regulation 1802 in fairness to more than thirty outstanding
appeals or inquiries involving this issue in order to preserve taxpayer confidentiality. We believe there is
“plain language” support in existing Regulation 1699, Permits, for requiring registration of these distribution
centers and therefore distribution of the subject revenues by situs to the single jurisdiction where the centers
are located without changing the current regulations. ‘

The City does not believe that there is any need, or that it would be fair to jurisdictions that have complied
with the dispute resolution process embodied in Regulation 1807 (effective January 1, 2003), to revisit this
issue in the regulatory process until the pending “lead” appeal dispute has been considered. Also the
prospective effective date of July 1, 2006 is not necessary since the language being proposed would only
nclarify” what the appealing cities and counties in the pending disputes believe to be the law pow, under
Regulation 1699 as well as Regulation 1802.

We therefore request that the Board approve clarification language to existing law instead of imposing a
‘new’ regulation.

Respectfully submitted,

e

BARBARA KIL
CITY MANAGER

ce: Jean Korinke, League of California Cities (by facsimile to 916-658-8240)
Honorable John Chiang (by facsimile to 916-323-2869)

bee:  Doug Jensen, MBIA MuniServices Company (by facsimile to 559-3 12-2938)
Fran Mancia, MBIA MuniServices Company (']l'gy{facsimilc to 559-312-2938)

A

AV ENNE

COMPTON CITY HALL
205 South Willowbrook Avenue Compton, California 90220
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Local Tax History

The warehouse rule, for determining whether or not transactions subject to it are subject to sales
tax rather than use tax, dates to the beginning of the sales tax itself in 1933. The existing
allocation rules were developed when the local tax system was instituted in 1956 with Board staff
working in concert with cities, counties, and retailers. (City of Commerce v. St. Bd. Of Equal.
(1962) 205 Cal. App. 2d 387, 392.) The system balanced the needs and desires of the participating
jurisdictions against the administrative burdens and expenses of the retailers, who would be
preparing the local tax returns and schedules, and reporting and paying sales taxes or collecting use
taxes.

When the local tax system began, the Board adopted Tax Ruling 2202, the predecessor to
Regulation 1802, to interpret and implement Revenue and Taxation Code (RTC) section 7205
which sets forth the rules for determining the place of sale for local sales tax purposes. Tax Ruling
2202 addressed only negotiations at in-state sales offices. The Board later concluded that when the
retailer had no sales offices in the state but shipped its goods from a stock of merchandise stored in
the state, the location of the warehouse stock was regarded as the place of sale for all items shipped
from that location even if the retailer did not own the warehouse. (Annot. 710.0020 (11/12/59).)
The basis for the conclusion was that California could, under the federal constitution, require the
out-of-state retailer to pay sales tax on such transactions, because the retailer had property in this
State and the retailer’s employees were involved in shipping or delivering that property to the
customer. This is in contrast to the transactions that are the subject of Regulation 1802(a) and
(b)(2) through (b)(4), which are based on the retailer conducting negotiations in this state with its
customers.

To enable local sales tax to be allocated directly to a jurisdiction, the business location must
qualify for, and be issued, a seller’s permit.® RTC Section 6066(a) requires that every person
selling tangible personal property in this state obtain a seller’s permit for each location at which
the person intends to engage in the business of selling. Regulation 1699 (not Regulation 1802),
sets forth the qualifications for issuing seller’s permits to business locations. The predecessor to
Regulation 1699, from 1939 to 1993, limited issuance of seller’s permits to locations where
retailers customarily negotiated sales with customers. Seller’s permits were not issued to locations
where merchandise was merely stored. The local sales tax revenue derived from sales falling
under the warehouse rule was originally allocated to the location of the warehouse through the
medium of the countywide pool system, because no provision was made to issue seller’s permits to
warehouse locations. The Board made this decision in order to reduce the administrative burdens
on out-of-state retailers. This policy, developed in cooperation with interested parties, was carried
forward when the rule regarding sales fulfilled from in-state stocks of goods was incorporated into
Regulation 1802 as subdivision (b)(5) in 1970. At that time, subdivision (b)(5) explained: “If an
out-of-state retailer does not have a permanent place of business in this state other than a stock of
tangible personal property, the place of sale is the city, county, or city and county from which

! Strictly speaking, every retailer selling tangible personal property has a seller’s permit. If a retailer has more than
one selling location, each location is issued a sub-permit. For a retailer who had no in-state selling location, no
subpermits were issued to in state stocks of goods until 1993. Local sales tax was allocated to the jurisdiction of the
warehouse using the county-wide pools. For ease of reference, in this discussion we refer generally to the permit
issued to a selling location as a “seller’s permit.”
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delivery or shipment is made.” The local sales tax was distributed to the jurisdiction of the place
of sale via the countywide pool.

Beginning in 1991, however, the Board Members, staff, and various cities held discussions
regarding various methods of changing this system. At the March 4, 1992 Business Taxes
Committee Meeting, the Board Members directed the staff to draft amendments to subdivision
(b)(5) of Regulation 1802. This rule was changed, operative October 1, 1993, to provide that local
sales tax revenue derived from such sales would be distributed directly to the city, county, or city
and county in which the warehouse was located if the retailer had no sales offices in this state.?
Under this rule, a seller’s permit is issued to a warehouse location pursuant to RTC section 6066
when the retailer has no sales offices located in this state. There was no discussion at the public
hearing on the amendments about expanding the rule to provide for direct distribution when the
retailer also had sales offices in the state.

2 At the Public Hearings on the amendments, Board Members expressed concerns regarding increased reporting
burdens on out-of-state retailers that the new amendments would create.
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General Statistics for Local Tax Reallocation Inquiries

As indicated in the issue paper, while for the purpose of this topic staff identified 24 local tax appeals cases
that specifically involve the reallocation of the local sales tax from the county wide pools to the location of
the warehouse, questions have arisen regarding the number of total inquiries filed by the Inquiring
Jurisdictions and their Consultants with the Board for all issues. The table below shows these statistics.

Period Allocation Group (AG) Local Tax Appeals Auditor Appealed to Appealed to
(LTAA) Board the Board
Inquiries | Inquiries Appealed | Conferences Management
Received | Completed Held (BM)
Beginning 5,215 0 200 0 0 0
inventory
7/1/99 — 6/30/00| 4,622 5,363 22 31 21 0
7/1/00 — 6/30/01] 6,352 7,428 43 171 167 1
7/1/01 — 6/30/02] 13,661 7,162 19 18 6 2
7/1/02 — 6/30/03| 11,283 14,906 5 6 5 6
7/1/03 — 6/30/04| 13,093 14,102 27 14 5 4
7/1/04 — 5/31/05| 8,706 8,741 13 4 2 0
Total 62,932 57,702 329 244! 209 13
Ending 5,260 55 3 9
inventory as of
5/31/05
Closed cases 57,702 274 206 43
Percentage 0.52% 63.56% 6.22%
A B C

A. Less than 1% (329/62,932 = .52%) of inquiries filed with the AG are appeeled to the LTAA.

B. About 64% (209 / 329 = 63.56%) of inquiries appealed to the LTAA are appealed to BM.

C. About 6% (13 / 209 = 6.22%) of inquiries appealed to BM are appealed to the Board. 12 of
these cases have been appealed to the Board since FYE 6/30/2002.

! One (1) of these cases involves a mass appeal that includes over 1000 cases. The issue in these cases is sales versus use
tax. The mass appeal is included in the nine (9) cases appealed to the Board.
2 Four (4) of these cases involve the warehouse rule and five (5) are pending Board Hearing.
® These four (4) cases have previously been heard and decided.
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