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Dear Tribal Leaders and Interested Parties:

Enclosed are the Agenda, Issue Paper, and Revenue Estimate for the July 26, 2011 Business
Taxes Committee meeting. This meeting will address the proposed amendments to Regulation
1616, Federal Areas, regarding sales to governments of officially recognized Indian tribes.

If you are interested in other topics to be considered by the Business Taxes Committee, you may
refer to the “Business Taxes Committee” page on the Board’s Internet web site
(http://www.boe.ca.gov/meetings/btc2011.htm) for copies of Committee discussion or issue
papers, minutes, a procedures manual, and a materials preparation and review schedule arranged
according to subject matter and meeting date.

Thank you for your input on these issues and | look forward to seeing you at the Business Taxes
Committee meeting at 10:00 a.m. on July 26, 2011 in Room 121 at the address shown above.

Sincerely,

Jeffrey L. McGuire, Deputy Director
Sales and Use Tax Department
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AGENDA —July 27, 2011 Business Taxes Committee Meeting
Proposal to Amend Regulation 1616, Federal Areas, Regarding Salesto Gover nments of Officially
Recognized Indian Tribes

Action 1 —
Issue Paper Alternative 1 — Staff Recommendation

See regulatory amendments on Page 2 of this Agenda, and in
Exhibit 2 of the Issue Paper.

Issue Paper Alternative 2 — Do not amend Regulation 1616.

Approve either :

Alternative 1 - Staff Recommendation
Approve and authorize publication of proposed amendments to
clarify that a limited exemption from sales and use taxes exists
for sales to, and purchases by, a tribal government of an
officially recognized Indian tribe. The limited exemption
applies if:

e The tribal government does not have a reservation to conduct
tribal government business, the reservation lacks a building
in which tribal government can meet, or the reservation lacks
essential utility services or mail service from the United
States Postal Service;

e The property is purchased for use in tribal self-governance,
and

e Delivery and ownership of the property transfers to the tribal
government at the principal place where it meets to conduct
tribal business.

OR

Alternative 2
Do not amend the regulation.
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AGENDA — July 27, 2011 Business Taxes Committee Meeting

Proposal to Amend Regulation 1616, Federal Areas, Regarding Sales to Gover nments of Officially

Recognized Indian Tribes

Action 1 — Staff
Recommendation

Add paragraph (G) to
Subdivision (d)(4)

(d) INDIAN RESERVATIONS.
(4)SALES BY OFF-RESERVATION RETAILERS.

(G)Property Used in Tribal Self-Governance. Sales and use tax does not apply to sales of
tangible personal property to the storage, use, or other consumption of tangible personal property by the
tribal government of an Indian tribe that is officially recognized by the United States if:

1. The tribal government’s Indian tribe does not have a reservation or the principal place
where the tribal government meets to conduct tribal business cannot be its Indian tribe’s reservation
because the reservation does not have a building in which the tribal government can meet or the
reservation lacks one or more essential utility services, such as water, electricity, gas, sewage, or
telephone, or mail service from the United States Postal Service;

2. The property is purchased by the tribal government for use in tribal self-governance,
including the governance of tribal members, the conduct of inter-governmental relationships, and the
acquisition of trust land; and

3. The property is delivered to the tribal government and ownership of the property transfers
to the tribal government at the principal place where the tribal government meets to conduct tribal
business.

The purchase of tangible personal property is not exempt from use tax under this paragraph if the
property is used for purposes other than tribal self-governance more than it is used for tribal self-
governance within the first 12 months following delivery.
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Proposal to Amend Regulation 1616, Federal Areas, Regarding Salesto
Governments of Officially Recognized Indian Tribes
I. Issue
Should Sales and Use Tax Regulation 1616, Federal Areas, be amended to clarify that a limited tax

exemption exists for sales to and purchases by a tribal government of an officially recognized® Indian
tribe under specific circumstances?

1. Alternative 1 - Staff Recommendation

Staff recommends the Board approve and authorize publication of proposed amendments to Regulation
1616, Federal Areas. This recommendation is generally supported by tribal leaders and interested parties
that participated in the interested parties meeting process. Staff recommends amending subdivision (d) to
clarify that a limited exemption from sales and use taxes exists for sales to, and purchases by, a tribal
government of an officially recognized Indian tribe if:

e The tribal government does not have a reservation’ on which to conduct tribal government
business or the principal place where the tribal government meets to conduct tribal business
cannot be on the tribe’s reservation because the reservation lacks a building in which they can
meet or the reservation lacks essential utility services, or lacks mail service from the United
States Postal Service;

e The property is purchased for use in tribal self-governance, including the governance of tribal
members, the conduct of inter-governmental relationships, and the acquisition of trust land; and

e The property is delivered to the tribal government and ownership of the property transfers at the
principal place where the tribal government meets to conduct tribal business.

Staff’s proposed amendments are attached as Exhibit 2.
[11. Alternative 2 - Other Alternative Considered
Do not amend Regulation 1616.

! For purposes of this issue paper, an Indian tribe is officially recognized if it is recognized by the federal government.
2 In this context, the term “reservation” refers to all land that is considered “Indian country” as defined by 18 U.S.C. § 1151, which
provides that “the term ‘Indian country’ . .. means (2) all land within the limits of any Indian reservation under the jurisdiction of the
United States Government, notwithstanding the issuance of any patent, and, including rights-of-way running through the reservation,
(b) all dependent Indian communities within the borders of the United States whether within the original or subsequently acquired
territory thereof, and whether within or without the limits of a state, and (c) all Indian allotments, the Indian titles to which have not
been extinguished, including rights-of-way running through the same.” (See, e.g., Sales and Use Tax Annotation 305.0024.250
(8/26/1996).)

Page 1 of 9



BOE-1489-] REV. 3 (10-06)
FORMAL ISSUE PAPER

Issue Paper 11-005

V.

Background

Regulation 1616 was originally adopted in 1945 as a restatement of previous rulings. In 1978,
subdivision (d) was added to the regulation to prescribe the application of sales and use tax to the sale and
use of tangible personal property on Indian Reservations. In 2002, Regulation 1616, subdivision
(d)(3)(A)2 was amended to provide that “Indian retailers selling meals, food or beverages at eating and
drinking establishments are not required to collect use tax on the sale of meals, food or beverages that are
sold for consumption on an Indian reservation.”

More recently, Board staff has been working closely with tribal leaders and interested parties to revise
publication 146, Sales to American Indians and Sales on Indian Reservations, to clarify the proper
application of sales and use tax to specific transactions involving Indians. This has consisted of holding
several meetings with tribal leaders and interested parties to seek input regarding necessary revisions to
the publication. Additionally, tribal leaders and interested parties have submitted written comments
regarding revisions to the publication they deem necessary. Board staff has incorporated many of the
suggestions provided by tribal leaders and interested parties into the pending draft of the publication.
However, some suggestions have not been incorporated since the suggestions are inconsistent with the
current language of Regulation 1616.

One issue that has been repeatedly raised by tribal leaders and interested parties is the different tax
consequences associated with the application of tax to sales of tangible personal property to Indians that
are members of tribes that do not have reservations, as opposed to sales of tangible personal property to
Indians that are members of Indian tribes that have reservations. Regulation 1616, subdivision (d)
currently provides that sales tax does not apply to sales of tangible personal property made to Indians that
reside on a reservation if the property is delivered to the Indian purchaser and ownership to the property
transfers to the Indian purchaser on the reservation. However, sales tax applies if the property is
delivered off the reservation or if the ownership to the property transfers to the purchaser off the
reservation. Therefore, sales of tangible personal property to Indians who are members of tribes that do
not have reservations are generally subject to sales tax since these Indians’ tribes do not have reservations
where they can receive delivery of tangible personal property and transfer ownership of the property.

A second issue, which was raised at the March 9, 2011, meeting with tribal leaders on this topic, was the
different tax consequences associated with the application of use tax to purchases of tangible personal
property by tribal governments of officially recognized Indian tribes that have reservations and can
practically exercise their rights to self-governance on their reservations and purchases by tribal
governments of officially recognized Indian tribes that cannot practically exercise their rights to self-
governance on their reservations because their reservations are remote and lack a building or essential
utilities that make it impractical for the tribal governments to meet on their reservations and govern their
tribes from their reservations. This is because Regulation 1616, subdivision (d), provides that sales tax
does not apply to sales of tangible personal property to Indians if the property is delivered to the
purchaser and ownership to the property transfers to the purchaser on the reservation. However,
subdivision (d) also provides that use tax applies to property purchased by an Indian if the property is
used in California more than it is used on a reservation within the first twelve months following delivery.

Discussion

Although state taxation of Indians is not generally preempted outside Indian reservations, the United
States Supreme Court’s holdings suggest that state taxation of Indians outside of Indian reservations may
be preempted under appropriate circumstances. For example, in Oklahoma Tax Commission v. Sac and
Fox Nation (1993) 508 U.S. 114, 126, Justice O’Connor contemplated whether state taxation may be

preempted outside of a tribe’s territorial jurisdiction, but the court refrained from resolving the issue
because it was not directly before the court. Also, more recent United States Supreme Court cases
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continue to indicate that states are not “generally” preempted from taxing Indians when they reside
outside of reservations, but that there are some exceptions to the general rule. (See, e.g., Wagnon v.
Prairie Band Potawatomi Nation (2005) 546 U.S. 95, 113 [quoting from Mescalero Apache Tribe v.
Jones (1972) 411 U.S. 145, 148-149].) Therefore, it appears that state taxation of Indians outside Indian
reservations may be preempted by federal law in some circumstances that have not yet been prescribed by
the United States Supreme Court.

Furthermore, the United State Supreme Court has said that “there is no rigid rule by which to resolve the
question whether a particular state law may be applied to an Indian Reservation or to tribal members.”
(White Mountain Apache Tribe v. Bracker (1980) 448 U.S. 136, 142.) Instead, the Supreme Court has
said that the boundaries between state regulatory authority and tribal self-government depend upon “a
particularized inquiry into the nature of the state, federal, and tribal interests at stake” in a specific
context. (ld. at p. 145.) Therefore, Board staff has reviewed the particular facts and circumstances
applicable to officially recognized California Indian tribes that do not have reservations (hereafter
“landless tribes”) and their members to see whether the imposition of California’s sales tax interferes with
their federally protected interests in any way that might require the tax to be preempted under federal law.

First, Board staff found that all three branches of the federal government have recognized Indian tribes’
interests in tribal sovereignty and the attributes of such sovereignty. The United States Supreme Court
has long recognized that Indian tribes retain “attributes of sovereignty over both their members and their
territory.” (Bracker, supra, 448 U.S. at p. 142.) Moreover, Congress, in 1995, declared that “(1) there is
a government-to-government relationship between the United States and each Indian tribe; (2) the United
States has a trust responsibility to each tribal government that includes the protection of the sovereignty
of each tribal government; (3) Congress, through statutes, treaties, and the exercise of administrative
authorities, has recognized the self-determination, self-reliance, and inherent sovereignty of Indian tribes;
and (4) Indian tribes possess the inherent authority to establish their own form of government.” (25
U.S.C. 8§ 3601.) Additionally, the United States Department of Justice (DOJ) conducts its Indian affairs
under a June 1, 1995, policy memorandum regarding Indian Sovereignty (DOJ Memorandum),® in which
the Attorney General recognizes similar attributes of tribal sovereignty.

Second, Board staff found that the United States Supreme Court has specifically contemplated whether a
tribe’s right to self-governance is strong enough to preempt state taxation outside of the tribe’s territorial
jurisdiction, but the court has not yet resolved the issue in any definitive manner. (White Mountain
Apache Tribe v. Bracker, supra, 448 U.S. at p. 142.)

Third, Board staff found that there was a major shift in the United States’ policies towards Indians that
was implemented, at least in part, by the enactment of the Indian Reorganization Act (IRA) of 1934
(Pub.L. No. 73-383 (June 18, 1934) 48 Stat. 984), which represented formal federal recognition of a
unique relationship between Indian tribes’ sovereignty and land, and the federal government’s duty to
help restore Indian tribes’ economic and governmental self-sufficiency, as sovereigns, through the
acquisition of land. Specifically, section 5 of the IRA, which was subsequently codified (with minor
amendments) as section 465 of title 25 of the United States Code, currently provides that:

The Secretary of the Interior is hereby authorized, in his discretion, to acquire through
purchase, relinquishment, gift, exchange, or assignment, any interest in lands, water
rights, or surface rights to lands, within or without existing reservations, including trust or
otherwise restricted allotments whether the allottee be living or deceased, for the purpose
of providing land for Indians.

(... 1]

% The June 1, 1995, memorandum is available on the DOJ’s Web site at http://www.justice.gov/ag/readingroom/sovereignty.htm.

Page 3 of 9


http://www.justice.gov/ag/readingroom/sovereignty.htm�

BOE-1489-] REV. 3 (10-06)
FORMAL ISSUE PAPER

Issue Paper 11-005

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 1955 (69
Stat. 392), as amended (25 U.S.C. 608 et seq.) shall be taken in the name of the United
States in trust for the Indian tribe or individual Indian for which the land is acquired, and
such lands or rights shall be exempt from State and local taxation.

Thus, Board staff noted that the Department of the Interior “has had discretionary authority to take title to
land, in the name of the United States, in trust for the benefit of Indian tribes” since 1934. (44 S.D. L.
Rev. 681, 685.) And, when that discretion is exercised, the Secretary of the Interior accepts a fiduciary
duty over the trust land and “the land is freed from federal and state taxes.” (Id. at p. 682.) In other
words, a clear connection exists between tribal self-governance, the acquisition of trust land, and the
preemption of state taxation.

In addition, Board staff noted that the Department of the Interior’s discretion to acquire land for the
benefit of Indian tribes creates a tension between Indian tribes and nontribal governments: “Indian tribes
need and are entitled to have lands taken into trust. Non-tribal governments are interested in keeping
such lands on their tax rolls.” (44 S.D. L. Rev. 681, 682.) Moreover, inherent in this federal discretion is
the principle that one of the functions of a landless Indian tribe’s government is to petition the Secretary
of the Interior to acquire lands in trust for the tribe so that the tribe will have territorial boundaries in
which to exercise its sovereignty. As a result, Board staff found that California’s taxation of sales to, and
purchases by, landless federally recognized Indian tribes of tangible personal property for use by their
tribal governments in applying to the Secretary of the Interior for the acquisition of trust lands could be
viewed as interfering with their tribal sovereignty. And, the interference with their tribal sovereignty
might support the conclusion that the imposition of sales or use tax on such transactions would be
preempted by federal law.

Fourth, Board staff reviewed the present status of California’s landless Indian tribes and found that the
Bureau of Indian Affairs (BIA) provides the following information with respect to their status:

While the history of the Federal-Indian relationship in California shares some common
characteristics with that of Native people elsewhere in the United States, it is different in
many aspects. It includes the unprecedented magnitude of non-native migration into
California after the discovery of gold in 1848, nine days before the signing of the Treaty
of Guadalupe Hidalgo; the Senate’s refusal to ratify the 18 treaties negotiated with
California tribes during 1851-52; and the lawless nature of California’s settlement after
the Treaty of Guadalupe Hidalgo, including State sanctioned efforts to “exterminate” the
indigenous population.

Under pressure from the California Congressional delegation, the United States Senate
not only refused to sign the 18 treaties that had been negotiated, but they also took
extraordinary steps to place the treaties under seal. Between the un-ratified treaties and
the Land Claims Act of 1851, most California Indians became homeless.

Major shifts in federal Indian policy at the national level during the late 19th century
exacerbated the Indian problems in California. Passage of the General Allotment Act in
1887 opened part of the limited lands in California to non-Indian settlement. In 1905 the
public was finally advised of the 18 un-ratified treaties. Citizens sympathetic to the
economic and physical distress of California Indians encouraged Congress to pass
legislation to acquire isolated parcels of land for homeless California Indians. Between
1906 and 1910 a series of appropriations were passed that provided funds to purchase
small tracts of land in central and northern California for landless Indians of those areas.
The land acquisitions resulted in what has been referred to as the Rancheria System in
California.
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In 1934, with the passage of the Indian Reorganization Act (IRA), the reconstituting of
tribal governments included the BIA’s supervision of elections among California tribes,
including most of the Rancheria groups. Although many tribes accepted the provisions of
the IRA, few California tribes benefited economically from the IRA because of the
continuing inequities in funding of Federal Indian programs.

Beginning in 1944, forces within the BIA began to propose partial liquidation of the
Rancheria system. Even the limited efforts to address the needs of California Indians at
the turn of the century and again through passage of the IRA were halted by the federal
government when it adopted the policy of termination. California became a primary
target of this policy when Congress slated forty-one (41), California Rancherias for
termination pursuant to the Rancheria Act of 1958.

During the past quarter century, judicial decisions and settlements have restored 27 of the
38 Rancherias that were terminated under the original Rancheria Act. Additional tribes
have since then been restored as a result of Acts of Congress.

This brief history only begins to explain why the Pacific Regional Office is unique.
California tribes today continue to develop their tribal infrastructure as a result of not
having the same opportunities that have been provided to other native groups throughout
the Country. California has a large number of aboriginal native populations who are not
currently recognized by the United States which presents [its] own list of problems.*

Therefore, Board staff concluded that these unique circumstances, recognized by the BIA, indicated that
the federal courts could decide that federal law must preempt California’s taxation of landless Indian
tribes in a manner that may not be applicable in other states where these unique circumstances are not
present in order to prohibit California from directly interfering with the self-governance of federally
recognized landless Indian tribes in California.

Board staff is also aware that the federal government does hold land in trust for some officially
recognized Indian tribes, which is not suitable for their tribal governments to meet and exercise their
rights to self-governance due to the lack of adequate meeting facilities, essential utility services, or mail
service on the tribes’ lands. As a result, the governments of these tribes are currently unable to exercise
their rights to self-governance without interference from California’s sales and use tax in the same
manner as landless tribes. Therefore, Board staff concluded that the federal courts could decide that
California’s taxation of tribes with trust land that is not suitable for conducting tribal government
business must also be preempted when it interferes with those tribes’ rights to self-governance, similar to
the preemption of California’s taxation of federally recognized landless tribes.

However, Board staff believes that federal preemption of California’s taxation of officially recognized
Indian tribes outside of a reservation would be limited to preempting the taxation of tangible personal
property that is sold to or purchased by tribal governments for use in tribal self-governance, including,
but not limited to, the governance of tribal members, the conduct of inter-governmental relationships, and
the acquisition of trust land. This is because the taxation of these types of transactions, and only these
types of transactions, might directly interfere with a tribe’s sovereignty. In other words, other than the
potential limited exemption for tribes discussed above, staff has found no persuasive authority that could
establish a general exemption for off-reservation sales of tangible personal property to Indians or
purchases of tangible personal property by Indians for use off-reservation.

Furthermore, Board staff believes that an exemption recognizing such preemption would need to be
limited to taxes imposed on property delivered to an officially recognized Indian tribe at the principal

* Text available at http://www.bia.gov/WhoWeAre/Regional Offices/Pacific/WeAre/index.htm.
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place where the tribe’s government meets to conduct tribal business so that there is some way for retailers
and the State Board of Equalization to verify exempt transactions. Board staff also believes that a
“principal place” test is sufficiently flexible because we recognize that federally recognized tribes may
not own any real estate where their tribal governments can meet to conduct tribal business, and they may
occasionally meet at more than one place during a given period.

Proposed amendments to subdivision (d) of Regulation 1616 that would codify such an exemption
recognizing limited federal preemption are illustrated in Exhibit 2.

Officially Recognized Indian Tribes

Comments received from Agua Caliente Band of Cahuilla Indians (Exhibit 3), Santa Ynez Band of
Chumash Indians (Exhibit 4), Pechanga Indian Reservation (Exhibit 5), and the California Tribal
Business Alliance (Exhibit 6) objected to extending the proposed exemption to Indian tribes recognized
by the state, but not recognized by the United States. Comments received from the California Valley
Miwok Tribe (Exhibit 9) expressed support for including an exemption for all recognized tribes.
Previously proposed amendments had provided that the exemption would apply to sales to and purchases
by tribal governments of Indian tribes that are recognized by either the United States or the State of
California. However, based upon the comments received, the proposed amendments have been clarified
to limit the exemption recognizing federal preemption to purchases by tribal governments of Indian tribes
that are recognized by the United States. The provisions that would have provided an exemption for
purchases by tribal governments of state recognized Indian tribes were removed.

Indian Organizations

Comments received from the Rincon Band of Luiseno Indians (Exhibit 7) requested that the proposed
amendments also cover sales to, and the storage, use, or other consumption of tangible personal property
by, an Indian organization, as that term is currently defined in Regulation 1616, subdivision (d)(2). Staff
believes the proposed amendments to Regulation 1616 would provide a limited exemption for sales to,
and the storage, use, or other consumption of tangible personal property by, an Indian organization
because subdivision (d)(2) expressly provides that “Indian organizations are entitled to the same
exemption as are Indians.” Following the successful adoption of the proposed amendments to Regulation
1616, clarification regarding this issue will be incorporated into Publication 146.

12-Month Test Period

Comments received from the Rincon Band of Luiseno Indians (Exhibit 7) requested that the 12-month
test period provisions be removed from the proposed amendments to Regulation 1616 because the Rincon
Band of Luiseno Indians does not believe that there is a statutory basis for the test period. Even though
this request is outside the scope of the regulatory amendments approved for this Business Taxes
Committee topic, staff considered the suggestion and concluded that there is authority for the 12-month
test and that it is necessary to incorporate a 12-month test into the proposed amendments for the proper
administration of the Sales and Use Tax Law. Revenue and Taxation Code section 6202 provides that
any person purchasing tangible personal property from a retailer for use in this state is liable for payment
of the use tax, unless an exemption or exclusion applies, and the proposed amendments only provide an
exemption for property that is purchased for use in tribal self-governance. Therefore, when property is
purchased for nonexempt use in California and for exempt use in tribal self-governance, a test period is
necessary to determine whether the property qualifies for an exemption because the property is used
primarily for exempt purposes rather than nonexempt purposes. Furthermore, Revenue and Taxation
Code section 6248 specifically provides for a 12-month test period in determining whether a vehicle,
vessel, or aircraft is purchased for use in this state and there are 12-month test period provisions
contained elsewhere in the existing text of subdivision (d) of Regulation 1616. Therefore, staff continues
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VI.

to believe it is reasonable to include a 12-month test period in the proposed amendments to Regulation
1616.

Reservation Based Value

Comments received from Big Sandy Rancheria (Exhibit 8) requested that Regulation 1616 include
additional amendments to address “value added” activity for on-reservation sales by Indians. The
comments included a cite to California v. Cabazon Band of Mission Indians (1987) 480 U.S. 202
(superseded by statute in New York v. Shinnecock Indian Nation (2007) 523 F. Supp. 2d 185), as authority
for the additional amendments.

The comments acknowledge that Regulation 1616 does provide that “Indian retailers selling meals, food
or beverages at eating and drinking establishments are not required to collect use tax on the sale of meals,
food or beverages that are sold for consumption on an Indian reservation” and indicate that Big Sandy
Rancheria believes this language should extend to other products in which there is “value added” on the
reservation. Although meals, food or beverage sold by an Indian retailer may have value added on the
reservation, the basis for the limited exemption from the obligation to collect use tax provided for sales of
meals, food or beverage is not the “value added” on the reservation.

The Board has previously adopted amendments to Regulation 1616 that would have recognized an
exemption for “value added” or “reservation based value.” However, the amendments were rejected by
the Office of Administrative Law (OAL) due to necessity, clarity and consistency concerns. As OAL has
rejected these amendments previously, and they are beyond the scope of the proposed amendments
currently under consideration, staff is not including provisions addressing reservation based value in the
current proposed amendments to Regulation 1616.

Alternative 1 - Staff Recommendation

Staff recommends the Board approve and authorize publication of the proposed amendments to
subdivision (d) of Regulation 1616, as illustrated in Exhibit 2.

A. Description of Alternative 1

Alternative 1 clarifies that a limited exemption from sales and use tax exists for sales of tangible
personal property to and the storage, use, or other consumption of tangible personal property by tribal
governments of federally recognized Indian tribes if:

e The tribal government does not have a reservation on which to conduct tribal government
business, or the principal place where the tribal government meets to conduct tribal business
cannot be on the tribe’s reservation because the reservation lacks a building in which they can
meet or the reservation lacks essential utility services, or lacks mail service from the United
States Postal Service;

e The property is purchased for use in tribal self-governance, including the governance of tribal
members, the conduct of inter-governmental relationships, and the acquisition of trust land; and

e The property is delivered to the tribal government and ownership of the property transfers at the
principal place where the tribal government meets to conduct tribal business.

B. Prosof Alternative 1

The proposed amendments will recognize federal preemption of California’s sales and use taxes in
narrow, specific circumstances where their application would directly interfere with a tribal
government of a federally recognized Indian tribe’s exercise of its tribe’s right to self-governance.
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VII.

C.

Consof Alternative 1

Retailers of tangible personal property would be required to verify that the address where property is
delivered qualifies as the principal place where the tribal-government purchaser meets to conduct
tribal business in order to substantiate the exemption.

Statutory or Regulatory Changefor Alternative 1

No statutory change is required. However, staff’s recommendation does require adoption of
amendments to Regulation 1616.

. Operational Impact of Alternative 1

Staff will incorporate the provisions of the amendments into publication 146, Sales to American
Indians and Sales in Indian Country, if they are successfully adopted. Additionally, staff will work
with the Bureau of Indian Affairs and tribal leaders to maintain, on the Board’s website, an accurate
listing of each address outside of Indian country that qualifies as a principal place where the tribal
government of a federally recognized Indian tribe meets to conduct business.

Administrative | mpact of Alternative 1
1. Cost Impact

The workload associated with publishing the regulation and outreach efforts are considered
routine. Any corresponding costs would be absorbed within the Board’s existing budget.

2. Revenue | mpact
None. See Revenue Estimate (Exhibit 1).

. Taxpayer/Customer Impact of Alternative 1

The overall impact of the proposed amendments to taxpayers and consumers is minimal.

. Critical Time Frames of Alternative 1

Implementation will begin 30 days following approval of the amended regulation by OAL.

Other Alternatives

A.

Description of Alternative

Do not revise Regulation 1616.

Pros of Alternative

The Board would avoid the workload involved with processing and publicizing the revised regulation.
Consof Alternative

The Board would continue to impose sales tax on all off-reservation sales of tangible personal
property to tribal governments and impose use tax on all tangible personal property purchased by a
tribal government for storage, use, or other consumption outside of a reservation. Also, not revising
the regulation may result in confusion regarding the application of tax to sales of tangible personal
property to tribal governments of federally recognized Indian tribes.

Statutory or Regulatory Changefor Alternative
None.

Page 8 of 9
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E. Operational Impact of Alternative
None.
F. Administrative Impact of Alternative
1. Cost Impact
None.
2. Revenuelmpact
None. See Revenue Estimate (Exhibit 1).
G. Taxpayer/Customer | mpact of Alternative
Minimal.
H. Critical Time Frames of Alternative
None.

Preparer/Reviewer | nformation
Prepared by: Tax Policy Division, Sales and Use Tax Department
Current as of: July 11, 2011
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REVENUE ESTIMATE STATE OF CALIFORNIA
BOARD OF EQUALIZATION

/"’ BOARD OF EQUALIZATION
/% REVENUE ESTIMATE

Proposal to Amend Regulation 1616, Federal Areas, Regarding Sales
to Governments of Officially Recognized Indian Tribes

Alternative 1 - Staff Recommendation

Staff recommends the Board approve and authorize publication of proposed amendments to
Regulation 1616, Federal Areas. This recommendation is generally supported by tribal leaders
and interested parties that participated in the interested parties meeting process. Staff
recommends amending subdivision (d) to clarify that a limited exemption from sales and use
taxes exists for sales to, and purchases by, atribal government of an officially recognized Indian
tribeif:

e The tribal government does not have a reservation® on which to conduct tribal
government business or the principal place where the tribal government meets to conduct
tribal business cannot be on the tribe's reservation because the reservation lacks a
building in which they can meet or the reservation lacks essential utility services, or lacks
mail service from the United States Postal Service;

e The property is purchased for use in tribal self-governance, including the governance of
tribal members, the conduct of inter-governmental relationships, and the acquisition of
trust land; and

e The property is delivered to the tribal government and ownership of the property transfers
at the principal place where the tribal government meets to conduct tribal business.

Alternative 2 - Other Alternative Considered

Do not amend Regulation 1616.

Background, M ethodology, and Assumptions

! In this context, the term “reservation” refersto all land that is considered “Indian country” as defined by 18 U.S.C.
§ 1151, which provides that “the term ‘Indian country’ . .. means (@) all land within the limits of any Indian
reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any patent, and,
including rights-of-way running through the reservation, (b) all dependent Indian communities within the borders of
the United States whether within the original or subsequently acquired territory thereof, and whether within or
without the limits of a state, and (c) all Indian allotments, the Indian titles to which have not been extinguished,
including rights-of-way running through the same.” (See, e.g., Sales and Use Tax Annotation 305.0024.250
(8/26/1996).)
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Alter native 1 — Staff Recommendation

We would expect the revenue impacts of this amendment to Regulation 1616 to be
negligible. Many tribes have lands, and the ones that do not have lands tend to be relatively
small. Furthermore, under current law tribes without lands can cooperate with tribes that do
have lands and take possession in Indian country of goods they purchase exempt of sales and
use taxes. Since the regulation only makes it more convenient for tribes to make such tax
exempt purchases, we would expect little revenue impact.

Alternative 2 - Other Alternative—do not revise Regulation 1616

There is nothing in the Alternative 2 that would impact sales and use tax revenue.

Revenue Summary

Alternative 1 — staff recommendation has a negligible revenue impact.

Alternative 2 — aternative 2 does not have a revenue impact.

Preparation

Mr. Joe Fitz, Research and Statistics Section, Legidative and Research Division, prepared
this revenue estimate. Mr. Robert Ingenito, Chief, Research and Statistics Section,
Legidlative and Research Division and Ms. Susanne Buehler, Chief Tax Policy Division,
Sales and Use Tax Department, reviewed this revenue estimate.

Current as of July 11, 2011.
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Regulation 1616. FEDERAL AREAS.

Reference: Sections 6017, 6021, Revenue and Taxation Code.
Public Law No. 817-76™ Congress (Buck Act).
Vending machine sales generally, see Regulation 1574
Items Dispensed for 10¢ or less, see Regulation 1574
Additional reference: Section 6352, Revenue and Taxation Code.

(a) IN GENERAL. Tax applies to the sale or use of tangible personal property upon Federal areas to the same
extent that it applies with respect to sale or use elsewhere within this state.

(b) ALCOHOLIC BEVERAGES. Manufacturers, wholesalers and rectifiers who deliver or cause to be delivered
alcoholic beverages to persons on Federal reservations, shall pay the state retailer sales tax on the selling price of
such alcoholic beverages so delivered, except when such deliveries are made to persons or organizations which are
instrumentalities of the Federal Government or persons or organizations which purchase for resale.

Sales to officers’ and non-commissioned officers’ clubs and messes may be made without sales tax when the
purchasing organizations have been authorized, under appropriate regulations and control instructions, duly
prescribed and issued, to sell alcoholic beverages to authorized purchasers.l

(c) SALES THROUGH VENDING MACHINES. Sales through vending machines located on Army, Navy, or Air
Force installations are taxable unless the sales are made by operators who lease the machines to exchanges of the
Army, Air Force, Navy, or Marine Corps, or other instrumentalities of the United States, including Post Restaurants
and Navy Civilian Cafeteria Associations, which acquire title to and sell the merchandise through the machines to
authorized purchasers.

For the exemption to apply, the contracts between the operators and the United States instrumentalities and the
conduct of the parties must make it clear that the instrumentalities acquire title to the merchandise and sell it through
machines leased from the operators to authorized purchasers.

The following is a summary of the pertinent regulations which have been issued:

(@) GENERAL. Air Force Regulation 34-57, issued under date of February 9, 1968, Army Regulation 210-65, issued under date of May 4,
1966, and Navy General Order No. 15, issued under date of May 5, 1965, authorize the sale and possession of alcoholic beverages at bases and

installations subject to certain enumerated restrictions.

(b) AIR FORCE. Air Force Regulation 34-57, Paragraph 5, permits commissioned officers’ and noncommissioned officers’ open messes,
subject to regulations established by commanders of major air commands to sell alcoholic beverages to authorized purchasers at bars and cocktail
lounges, and provides that commanders will issue detailed control instructions. Paragraph 8 and 9 require commanders of major air commands to

issue regulations relative to package liquor sales and to procurement of alcoholic beverages, respectively.

(c) ARMY. Army Regulation 210-65, Paragraph 9, provides that major commanders are authorized to permit at installations or activities within
their respective commands the dispensing of alcoholic beverages by the drink or bottle. Paragraph 11 of AR 210-65 provides that when authorized by
major commanders as prescribed in Paragraph 9, AR 210-65, officers’ and non-commissioned officers’ open messes may, subject to regulations
prescribed by the commanding officer of the installation or activity concerned, dispense alcoholic beverages by the drink, and operate a package store.

(d) NAVY. Navy General Order No. 15 provides that commanding officers may permit, subject to detailed alcoholic beverage control
instructions, the sales of packaged alcoholic beverages by officers’ and noncommissioned officers’ clubs and messes and the sale and consumption of

alcoholic beverages by the drink in such clubs and messes.
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(d) INDIAN RESERVATIONS.

(1) IN GENERAL. Except as provided in this regulation, tax applies to the sale or use of tangible personal
property upon Indian reservations to the same extent that it applies with respect to sale or use elsewhere within this
state.

(2) DEFINITIONS. For purposes of this regulation “Indian” means any person of Indian descent who is entitled
to receive services as an Indian from the United States Department of the Interior. Indian organizations are entitled
to the same exemption as are Indians. “Indian organization” includes Indian tribes and tribal organizations and also
includes partnerships all of whose members are Indians. The term includes corporations organized under tribal
authority and wholly owned by Indians. The term excludes other corporations, including other corporations wholly
owned by Indians. “Reservation” includes reservations, rancherias, and any land held by the United States in trust for
any Indian tribe or individual Indian.

(3) SALES BY ON-RESERVATION RETAILERS.
(A) Sales by Indians.

1. Sales by Indians to Indians who reside on a reservation. Sales tax does not apply to sales of
tangible personal property made to Indians by Indian retailers negotiated at places of business located on Indian
reservations if the purchaser resides on a reservation and if the property is delivered to the purchaser on a
reservation. The purchaser is required to pay use tax only if, within the first 12 months following delivery, the property
is used off a reservation more than it is used on a reservation.

2. Sales by Indians to non-Indians and Indians who do not reside on a reservation. Sales tax does
not apply to sales of tangible personal property by Indian retailers made to non-Indians and Indians who do not reside
on a reservation when the sales are negotiated at places of business located on Indian reservations if the property is
delivered to the purchaser on the reservation. Except as exempted below,_Indian retailers are required to collect use
tax from such purchasers and must register with the Board for that purpose.

Indian retailers selling meals, food or beverages at eating and drinking establishments are not required to collect use
tax on the sale of meals, food or beverages that are sold for consumption on an Indian reservation.

(B) Sales by non-Indians.

1. Sales by non-Indians to Indians who reside on a reservation. Sales tax does not apply to sales of
tangible personal property made to Indians by retailers when the sales are negotiated at places of business located
on Indian reservations if the property is delivered to the purchaser on a reservation. The sale is exempt whether the
retailer is a federally licensed Indian trader or is not so licensed. The purchaser is required to pay use tax only if,
within the first 12 months following delivery, the property is used off a reservation more than it is used on a
reservation.

2. Sales by non-Indians to non-Indians and Indians who do not reside on a reservation. Either sales
tax or use tax applies to sales of tangible personal property by non-Indian retailers to non-Indians and Indians who do
not reside on a reservation.

(C) Resale Certificates. Persons making sales for resale of tangible personal property to retailers
conducting business on an Indian reservation should obtain resale certificates from their purchasers. If the purchaser
does not have a permit and all the purchaser’'s sales are exempt under paragraph (d)(3)(A) of this regulation, the
purchaser should make an appropriate notation to that effect on the certificate in lieu of a seller's permit number (see
Regulation 1668, “Resale Certificates”).

(4) SALES BY OFF-RESERVATION RETAILERS.

(A) Sales Tax - In General. Sales tax does not apply to sales of tangible personal property made to
Indians negotiated at places of business located outside Indian reservations if the property is delivered to the
purchaser and ownership to the property transfers to the purchaser on the reservation. Generally ownership to
property transfers upon delivery if delivery is made by facilities of the retailer and ownership transfers upon shipment
if delivery is made by mail or carrier. Except as otherwise expressly provided herein, the sales tax applies if the
property is delivered off the reservation or if the ownership to the property transfers to the purchaser off the
reservation.
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(B) Sales Tax - Permanent Improvements - In General. Sales tax does not apply to a sale to an Indian of
tangible personal property (including a trailer coach) to be permanently attached by the purchaser upon the
reservation to realty as an improvement if the property is delivered to the Indian on the reservation. A trailer coach
will be regarded as having been permanently attached if it is not registered with the Department of Motor Vehicles.
Sellers of property to be permanently attached to realty as an improvement should secure exemption certificates from
their purchasers (see Regulation 1667, “Exemption Certificates”).

(C) Sales Tax - Permanent Improvements - Construction Contractors.

1. Indian contractors. Sales tax does not apply to sales of materials to Indian contractors if the
property is delivered to the contractor on a reservation. Sales tax does not apply to sales of fixtures furnished and
installed by Indian contractors on Indian reservations. The term “materials” and “fixtures” as used in this paragraph
and the following paragraph are as defined in Regulation 1521 “Construction Contractors.”

2. Non-Indian contractors. Sales tax applies to sales of materials to non-Indian contractors
notwithstanding the delivery of the materials on the reservation and the permanent attachment of the materials to
realty. Sales tax does not apply to sales of fixtures furnished and installed by non-Indian contractors on Indian
reservations.

(D) Use Tax - In General. Except as provided in paragraphs (d)(4)(E) and (d)(4)(F) of this regulation, use
tax applies to the use in this state by an Indian purchaser of tangible personal property purchased from an
off-reservation retailer for use in this state.

(E) Use Tax - Exemption. Use tax does not apply to the use of tangible personal property (including
vehicles, vessels, and aircraft) purchased by an Indian from an off-reservation retailer and delivered to the purchaser
on a reservation unless, within the first 12 months following delivery, the property is used off a reservation more than
it is used on a reservation.

(F) Leases. Neither sales nor use tax applies to leases otherwise taxable as continuing sales or continuing
purchases as respects any period of time the leased property is situated on an Indian reservation when the lease is to
an Indian who resides upon the reservation. In the absence of evidence to the contrary, it shall be assumed that the
use of the property by the lessee occurs on the reservation if the lessor delivers the property to the lessee on the
reservation. Tax applies to the use of leased vehicles registered with the Department of Motor Vehicles to the extent
that the vehicles are used off the reservation.

(G) Property Used in Tribal Self-Governance. Sales and use tax does not apply to sales of tangible
personal property to and the storage, use, or other consumption of tangible personal property by the tribal
government of an Indian tribe that is officially recognized by the United States if:

1. The tribal government’s Indian tribe does not have a reservation or the principal place where the
tribal government meets to conduct tribal business cannot be its Indian tribe’'s reservation because the reservation
does not have a building in which the tribal government can meet or the reservation lacks one or more essential utility
services, such as water, electricity, gas, sewage, or telephone, or mail service from the United States Postal Service;

2. The property is purchased by the tribal government for use in tribal self-governance, including the
governance of tribal members, the conduct of inter-governmental relationships, and the acquisition of trust land; and

3. The property is delivered to the tribal government and ownership of the property transfers to the
tribal government at the principal place where the tribal government meets to conduct tribal business.

The purchase of tangible personal property is not exempt from use tax under this paragraph if the property is used for
purposes other than tribal self-governance more than it is used for tribal self-governance within the first 12 months

following delivery.
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AGUA CALIENTE BAND oF CaHUILLA INDIANS
TriBAL COUNCIL

RicHARD M. MILANOVICH CuairmaN * JEFF L. GRUBBE Vice CHAIRMAN
KAREN A. WELMAS SECRETARY/TREASURER * VINCENT GONZALES III Memeer « ANTHONY J. ANDREAS III Member

March 23, 2011

Susanne Buehler
Chief, Tax Policy Division RECE\VE D
Sales and Use Tax Department

State Board of Equalization MAR 29 201

PO Box 942879

Sacramento, CA 94279-0092 TAXPOLICY DIVISION
RE: Regulation 1616, Federal Areas
Dear Ms. Buehler,

The Agua Caliente Band of Cahuilla Indians (“Tribe”) appreciates the
Board of Equalization's ("BOE") continued outreach to tribal governments in
crafting changes to regulations that impact Indian tribes and their members.
Currently, the BOE proposes to amend Regulation 1616, creating a limited sales
and use tax exemption for specified sales to and purchases by officially
recognized landless Indian tribes. Although the proposed changes are well
intended, as discussed below, the premise upon which the change is based is
flawed and the BOE should decline to adopt the draft language.

The proposed changes to Regulation 1616 would exempt officially
recognized landless tribes from payment of sales and use tax on certain items
delivered to the tribe's principal place of conducting tribal business. The draft
language defines eligible landless tribes as those officially recognized by either
the federal or state government. However, California has are no “state
recognized” tribes. Instead, there exist two non-binding, California Assembly
Joint Resolutions passed in support of two tribes seeking federal recognition.
These Resolutions are not connected to any codified process for unrecognized
tribes to establish formal government to government relationships with the State

and, within the context of taxation, are meaningless.

54N1 Minak Share Nieve 8 Palm Snrince CA 02264 © P 740 A00 AR0N © F- 760 699 6919 * warw asnacaliente-nsn_oov
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RE: Regulation 1616, Federal Areas

As recognized in the Initial Discussion Paper, tax exemptions for tribes are
rooted in their existence as formally recognized, sovereign governments.
Because California has no codified process for unrecognized tribes to seek
formal recognition, it is impermissible for the BOE to grant tax exemptions to any
unrecognized tribe. Accordingly, the Agua Caliente Band of Cahuilla Indians

urges the BOE to not adopt the proposed changes to Regulation 1616.

g

Richard M. Milanovich

Chairman, Tribal Council
AGUA CALIENTE BAND OF

CAHUILLA INDIANS

Sincerely,

TC-11451-03-11

SANT Tiimak Olara Mieina & Dales Cacinee A 07744 « D TAN A0 ARND « F- TAND 375 0503 « www aenacaliente-nsn_eov
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A AT AGua CaLieNTE BAND or CAHUILLA INDIANS

S :
ONEE ; TripaL Counci,

g & RicrARD M. MILANOVICH Cuamman » JEr¥ L. GRUBBE Vics CHAmMaN

NS VINCENT GONZALES III Spcravary/Tauasunie *+ ANTHONY J. ANDREAS IIT Memoer = SAVANA R. SAUBEL Mruser
June 2, 2011
Susanne Buehler

Chief, Tax Policy Division
Sales and Use Tax Department
State Board of Equalization

PO Box 942878 '
Sacramento, CA 84279-0002 .

RE: Regulation 1616, Federal Areas

Dear Ms. Buehler,

As a follow up to our March 23, 2011, letter, the Agua Caliente Band of Cahuilla
Indians (“Tribe”) reemphasizeb its position that the California State Board of Equalization
("“BOE") should decline to adobt the proposed amendment to Regulation 1616, creating a
limited sales and use tax exe:;mption for sales to landless "state recognized” tribes. As
noted in the Tribe's earlier letter California has no “state recognized” tribes. In fact, the
closest to state recognition tha BOE can clte are two non-binding, California Assembly
Joint Resolutions passed In support of two tribes seeking federal recognition. Under this
framework, only two unrecognized tribes stand to benefit from the proposed regulation
change, which as discussed in earlier correspondence, ie impermissible in the context of
the law, regarding Indian tribes and taxation. Further, the history of Califoria’s native
population makes it impoasib]e for the BOE to develop and enforce a bright line test of
what additional tribes might benefit from the proposed tax exemption.

The Initial Discussion Paper captures the history of tribes in California, but fails to
include the very important f:act that in addition to those tribes terminated under the
California Rancheria Act or other federal legisiation, there are entities, asserting tribal

5401 Dinah Shore Drive + Palm Springs, CA 92264 « P;760.699.6800 « F: 760.659.6919 » www.aguacaliente-nsn.gov
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RE: Regulation 1616, Federal Areas

Page No. 2

status, that were never federally recognized. In fact, a review of the "45 or so currently
unrecognized California tribes shows that only 8 of these were terminated under the
California Rancheria Act. Accordingly, the BOE, in the absence of state law, establishing
a recognition process, cannot rely on the termination era statutes in determining what
tribes should benefit from the proposed change. To further compound the problem, those
tribes that were not previously federally recognized are self-identifying, which would
require BOE staff to craft regulations to determine which groupe could legitimately take
advantage of the tax exemption.

Because there is no codified process in California for unrecognized tribes to gain
state recognition, your regulatory body should decline to in eseence, create new law.
Further, the history and statue of the numerous unrecognized tribes in California creates
a new burden on BOE staff to determine what tribes should benefit from the proposed tax
exemption. Accordingly, the Agua Caliente Band of Cahuilla Indians again urges the
BOE to not adopt the proposad changes to Regulation 1616.

Sinceraly,

ichard .Milan;wich : b‘ﬂz

Chairman, Tribal Council
AGUA CALIENTE BAND OF
CAHUILLA INDIANS

RMM: If
TC-11465-08-11

* Although the Bureau of Inclan Affairs does not maintain a list of unrecognized tribes, Humboit State University,
among other academic institutlons, endeavors to document such entities, The Humbolt State list is available to the
public at http://sos.nativeweb.org/caunrectribes.html.

5401 Dinah Shore Drive « Palm Springs, CA 92264 « P: 760.325.3400 ¢ F; 760.325.0593 » www aguacaliente-nsn.gov
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Acua CALIENTE BAND OF CAHUILLA INDIANS
TrisaL CouNCcIL

RicHARD M. MILANOVICH CuairMaN ¢ JEFF L. GRUBBE VICE CHAIRMAN
VINCENT GONzALES 111 SecreTARY/TREASURER * ANTHONY J. ANDREAS III Member « SavANA R. SAUBEL MEMBER

June 28, 2011

Brad Miller

SUTD Regulations & Legislation Specialist
Business Taxes Committee

State Board of Equalization

P. O. Box 942879

Sacramento, CA 94279-0092

RE:  Regulation 1616, Federal Areas
Dear Mr. Miller,

On June 22, 2011, you followed up with me, regarding the Agua Caliente Band of Cahuilla
Indians’ written comments opposing the proposed amendments to Regulation 1616. Specifically,
you inquired as to whether the Tribe would continue in its opposition to the proposed change if the
language were revised to limit the sales tax exemption to landless, federally recognized tribal
governments.

Because the Tribe’s opposition to the proposed change is rooted in the fact that there is no codified
process for unrecognized tribes to seek formal State recognition, the proposal to limitl the
exemption to federally recognized tribes does indeed address our concerns. Consequently, if the
language were so revised, the Tribe would have no opposition to amending Regulation 1616.

The Tribe appreciates the Board of Equalization’s sincere willingness to work with tribal
governments on these changes and the Tribe looks forward to seeing the revised proposed changes

to Reoulation 1616,

Spreerely,

ichard M. Milanovich NOISIAIG AOIOd XV

Chairman, Tribal Council
AGUA CALIENTE BAND OF
CAHUILLA INDIANS 1oz L0 nr
RMM: If ".

TC-44466-06-11 HAIHOH

5401 Dinah Shore Drive » Palm Springs. CA 92264 « P: 760.699.6800 * F: 760.699.6919 * www.aguacaliente-nsn.gov
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Santa Ynez Band of Chumash Indians

P.O. Box 517 * Santa Ynez, CA 93460
805-688-7997 » Fax 805-686-9578
www.santaynezchumash.org

June 3, 2011

Board of Equalization

Tax Policy Division (MIC 92)
P O Box 942879

Sacramento, CA 94279-0092
Attention: Mr. Bradley Miller:

RE: Regulation 1616 proposed amendments

Dear Mr. Miller:

Exhibit 4
Page 1 of 1

BUSINESS COMMITTEE

Vincent Armenta, Chairman
Richard Gomez, Vice Chairman
Kenneth Kahn, Secretary/Treasurer

David D. Dominguez, Commiitee Member -

Gary Pace, Committee Member

The Santa Ynez Band of Chumash Indians must respectfully disagree with your position
that there are “State Recognized” Tribes in the State of California. We are aware of no
State statute providing for State recognition but we do appreciate the efforts of the State
of California to provide services for various tribal organizations in addition to federally

recognized Tribal governments.
Sincerely,

padi<w

Vincent P. Armenta
Tribal Chairman
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PECHANGA INDIAN RESERVATION Tribal Chairman:

Temecula Band of Luisefio Mission Indians SCaVIScaRe

Council Members:
Post Office Box 1477 ¢ Temecula, CA 92593 Mark Calac
Telephone (951) 770-6000 Fax (951) 695-1778 Corrine Garbani
Andrew Masiel, Sr.
Russell “Butch” Murphy
Kenneth Perez
Benjamin “Ben” Vasquez

Tribal Treasurer:
June 1, 2011 Christina McMenamin

Tribal Secretary:

Susanne Buehler Louise Burke

Chief, Tax Policy Division

State of California Board of Equalization
450 N Street

Sacramento, CA 94279-0092

RE: Amendments to Regulation 1616, Federal Areas
Dear Ms. Buehler,

| write on behalf of the Pechanga Band of Luisefio Indians, a federally recognized tribal government, in
response to the Board of Equalization’s Second Discussion Paper regarding proposed amendments to
Regulation 1616, Federal Areas.

We appreciate the Board'’s efforts to address some of the matters that impact tribal governments.
However, we oppose the definition of “officially recognized” tribal governments in the language of
subdivision (d) of Regulation 1616.

We strongly disagree with the notion of State recognized tribes receiving benefits and treatment similar
to that of federally recognized tribes. These benefits should only be extended to federally recognized
tribes.

The recognition and establishment of a federally recognized tribe should remain within the exclusive
jurisdiction of the United States government. With no defined process in place to determine who is and
who is not a legitimate tribe and identify its duly elected leadership, the State is ill-equipped to oversee
such matters.

Accordingly, we urge the Board of Equalization to not adopt the proposed changes to Regulation 1616 as
it relates to “officially” recognized tribes.

Respectfully submitted,

ﬂMWﬂfbbbg

Mark Macarro
Tribal Chairman
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May 27, 201 |

Ms. Susanne Buehler, Chief

Tax Policy Division

Sales and Use Tax Department
State Board of Equalization

P.O. Box 942879

Sacramento, California 94279-0044

RE: Board of Equalization Proposal to Amend Regulation 1616, Federal Areas, Second Discussion
Paper — Sales To Governments of Officially Recognized Indian Tribes (*“Amendment”)

Dear Ms. Buehler:

Thank you for your dedication and ongoing effort to advance the exercise of tribal sovereignty and self-
governance for Indian tribes in California by proposing the above-referenced Amendment to create a
limited exemption for tangible personal property that is sold to or purchased by officially recognized
Indian tribes without a reservation on which to conduct tribal government business. The California Tribal
Business Alliance (CTBA) has reviewed the proposed Amendment and respectfully requests that it be
revised to exclusively apply to “federally-recognized™ Indian tribes.

The United States Department of Interior annually publishes a document entitled, /ndian Entities
Récognized and Eligible to Receive Services From the United State Bureau of Indian Affairs. Federal
recognition establishes the federal-trust relationship between Indian tribes and the United States which is
institutionalized in both the government-to-government relationship between an Indian tribe and the
United States, and federal common law under the doctrine of sovereign immunity which recognizes the
sovereign status of Indian tribes as lawfully vested with police powers, including powers to tax and
regulate conduct within their jurisdiction free from state interference.' Federal recognition of Indian
tribes, whether by congressional act, treaties, executive orders or acknowledgement (25 CFR 83), also
entitle Indian tribes to participate in federal programs and services due to their political status as Indians.”

* See, Section 3.02[3], Felix Cohen — Handbook of Federal Indian Law (2005) (“Cohen”)
* Cohen, Section 3.02[9], pp- 169.

® ECE|VED

15301 Street, Suite 400
Sacramento. CA 95814 JUN 0 2 201
Tel: 9163464205
Fax: 916.346.4283

TAX POLICY DIVISION
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BOE Second Discussion Paper Reg, 1616
May 27. 2011
Page 2

State recognized Indian tribes have no legal relationship with the federal government and do not have any
status under the United States Constitution as distinct political and legal entities. State recognized Indian
tribes also lack policy powers and the authority to tax and regulate their affairs or conduct on Indian
lands. For these reasons, state recognized tribes are not entitled to receive services under the vast
majority of federal programs for Indians and should not be included as eligible tribal governments under
the proposed Amendment.

Therefore, CTBA requests the following revisions to the proposed Amendment:

(G) Property Used in Tribal Self-Governance. Sales and use tax does not apply to sales of
tangible personal property to and purchases of tangible personal property by the tribal government
of an Indian tribe that is officially recognized by either the United States or-the State-of California

1. The Indian tribe does not have a reservation or the principal place where the tribal

government meets to conduct tribal business cannot be its Indian tribe’s reservation
because the reservation does not have a building in which the tribal government can meet
or the reservation lacks one or more essential utility services, such as water, electricity,
gas, sewage, or telephone, or mail services from the United States Postal Service:

2. The property is purchased by the tribal government for use in tribal self-governance.
including the governance of tribal members. the conduct of inter-governmental

relationships. and the acquisition of trust land; and,

3. The property is delivered to the tribal sovernment and ownership of the property transfers
to the tribal government at the principal place where the tribal sovernment meers to
conduct tribal business.

The purchase of tangible property is not exempt from use tax under this paragraph if the property is

used for purposes other than tribal self-governance more than it is used for tribal self-covernmental
purposes within the first 12 months followine delivery.

R{%Q

ROBERT H. SMITH
Chairman
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Rincon Band of Luisefio Indians

PO Box 68 - Valley Center + CA 92082 - (760) 749-1051 - Fax: (760) 749-8901

Mr. Jeffrey L. McGuire
Deputy Director

Sales and Use Tax Department
State Board of Equalization

P O Box 942879

Sacramento, CA 94279-0044
Fax 916-322-0187

March 31, 2011

Comments of Rincon Band of Luiseno Indians
Regarding Board of Equalization Proposal
to Amend Regulation 1616, Federal Areas,

Regarding Sales to Landless Tribes’

Dear Mr. McGuire,

The Rincon Band of Luiseno Indians submits these comments in response to the
Board of Equalization (the “BOE”) letter, dated February 3, 2011, circulating the Initial
Discussion Paper — Proposal to Amend Regulation 1616, Federal Areas, Regarding Sales

to Landless Tribes (the “Amendments) and consultation meeting with tribal leaders on
March 9, 2011.

The Amendments are intended to provide a limited exemption for tangible
personal property that is sold to or purchased by landless Indian tribes for use by their

'The Rincon Band continues to have a number of disagreements with the State regarding
taxation policy and interpretation of cases regarding the incidence and applicability of
state taxes. In submitting these comments and participating in this process, the comments
of the Rincon Band of Luiseno Indians should neither be construed to bind the Band to
any position that concedes state authority to any tax in any context nor should they be
considered a complete inventory of all issues and concerns regarding BOE’s position on
taxation on Indian lands. Further, the comments shall not in any way be interpreted as
acquiescence to or agreement with the revised Draft, nor in any way be interpreted as a
waiver of the Tribe to contest any position the State may take regarding applicability of
state or local taxes to Indian lands, Indian enterprises, or goods and services provided on
Indian lands.

Rincon Band qf Luiseno Indian:
Bo e DcussIERale Shencer Charlie Kolb Steve Stallings Kenneth Kolb
Tribal Y Vice Chairwoman Council Member Council Member Council Member
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tribal governments in the governance of tribal members or for the acquisition of trust
land. The BOE staff believes taxation of these types of transactions might interfere with
tribal sovereignty and further believes that the exemption would need to be limited to
taxes imposed on property delivered to an officially recognized landless Indian tribe at a
principal place where the landless tribe’s government meets to conduct tribal business so
that there is some way for retailers and the State Board of Equalization to verify exempt
transactions by landless tribes. The BOE staff has formulated a “principal place” test that
recognizes that landless tribes may not own any real estatc where their tribal government
can meet to conduct tribal business, and that may occasionally meet at more than one
place during a given period.

The proposed Amendments to Regulation 1616(d) provides a limited exemption
from sales and use tax for sales to and purchases by officially recognized landless Indian
tribes of tangible personal property for use by their tribal governments in the governance
of tribal members or for the acquisition of trust land. The proposed language of the
Amendment provides,

G) Officially Recognized Landless Indian Tribes. Sales tax
does not apply to sales of tangible personal property to a landless Indian
tribe that is officially recognized by either the United States or the State of
California when the property is purchased for use by the tribal government
in the governance of tribal members or for the acquisition of trust land,
and the property is delivered to the tribe and ownership of the property
transfers to the tribe at the principal place where the landless tribe’s
government meets to conduct tribal business. Use tax does not apply to the
use of tangible personal property purchased by a landless Indian tribe from

a retailer and delivered to the tribe at the principal place where the
landless tribe’s government meets to conduct tribal business unless, within
the first 12 months following delivery, the property is used for purposes

other than the landless tribe’s governance of its tribal members or
acquisition of trust land more than it is used for the landless tribe’s
governance of its tribal members or acquisition of trust land.

In general, the Band commends the Board for addressing this issue, however, we
believe the proposed Amendment is unnecessarily narrow as to the limitation on uses of
tax exempt purchases and class of purchasers. First, the Band does not believe a
sufficient purpose, need or legal basis exists for the BOE to impose limitations on the use
of exempt purchases by tribal governments, landless or not. What is the rationale for
restricting exempt purchases to uses for the governance of tribal members or for the
acquisition of trust land? Does the BOE analysis change if the property purchased by a
landless tribal government is for recreational, business or commercial uses?
Furthermore, what types of property or circumstances are covered by tribal government
purchases for the acquisition of trust land and who gets to decide whether a nexus exists
between the purchase and the acquisition of trust land?

Rincon Band of Luiseno Indians

BOE Initial Discussion Paper Reg.1616
March 23, 2011

Page2
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Second, the Band also believes the proposed Amendment should include an
Indian Organization, as that term is defined in Regulation 1616(d)(2), of officially
recognized tribes provided that the same delivery and title transfer requirements are
satisfied in accordance with the proposed Amendment.

Finally, the BOE staff has acknowledged, in connection with draft Publication
146 — Sales to American Indians and Sales in Indian Country (“Publication 146”), that
the 12-month use limitation lacks a statutory basis and was an exercise of Board
discretion to impose a time limit on purchases. The Band understood that the Board
agreed to add the 12-month test to the list of Board issues for regulatory amendments.
Therefore, the continued application of the 12-month use limitation in the proposed
Amendment should be deleted.

Our suggested revisions to the proposed Amendment are:

(G) Officially Recognized Landless Indian Tribes. Sales tax does not
apply to sales of tangible personal property to a landless Indian tribe, or its
Indian organization, that is officially recognized by either the United
States or the State of California when the propertv is Durchased foruse bv
the tribal government in—the—pevers : bal-members—or—fo
acquisttion-of -trast-land; and the propertv is dehvered to thc tribe and
ownership of the property transfers to the tribe at the principal place where
the landless fribe’s government meets to conduct tribal business. Use tax
does not apply to the use of tangible personal property purchased by a
landless Indian tribe from a retailer and delivered to the tribe at the
rincipal pl where the landless tribe’s government meets to _conduct
tribal busmess e i i

RciZﬁllly Submitted,

Bo Mazzetti, Chairman
Rincon Band of Luiseno Indians

Rincon Band of Luiseno Indians
BOE Initial Discussion Paper Reg.1616
March 23, 2011
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BIG SANDY
RANCHERIA
March 9, 2011
Elizabeth D. Kipp
Chairperson Ms. Susanne Buehler
Division Chief
State Board of Equalization
Arrow Sample P.O. Box 942879
Vice Chair Sacramento, CA 94279-00092
_ ) Dear Division Chief Buehler,
Lisa Garcia
Secretary The Big Sandy Rancheria appreciates your request for input from tribal governments in
California regarding proposed amendments to California Tax Regulation 1616. Federal
Areas set forth in your February 23, 2011 letter. Big Sandy Rancheria supports the
Johnny Baty amendment allowing landless tribes to enjoy the benefits of the unique state tax status of
Treasurer federally recognized Indian tribes and Indian lands. This status is important in fulfilling the

sovereign rights enjoyed by Indian tribes.

Amy A. Hutchins |, this regard, California has, at least in part, all ready recognized that where a tribe

Member-At-Large  orovides goods and services to non-members on their reservation and those goods and
services are created by the tribe on their reservation, the State is without the power to tax
those goods and services. California Tax Reg. 1616(d)(3)(A)(2). The value added by the
tribes on their reservation displaces whatever taxing jurisdiction the State might have
enjoyed over those non members. However, as currently written, this exemption from State
taxation only applies to meals, foods and beverages. Federal law recognizes no such
limitation on this exemption. The State lacks jurisdiction to tax any goods and services that
arise out of value added by the Tribe on the Tribe's reservation. So while these regulations
are most definitely a step in the right direction, they still do not fully take into account the
limits of State jurisdiction to tax reservation transactions involving non-indians. Big Sandy
Rancheria will provide a more detailed analysis of this issue to the Board of Equalization
before the comment period closes on March 31, 2011. Thank you.

Sincerely,

| (}://é]wz{é;%/éy'

Elizabeth Kipp
Chairperson, Big Sandy Rancheria

37387 Auberry Mission Rd.~P.O. Box 337~Auberry, California 93602
Phone: 559.855.4003 ~ Fax: 559.855.4129
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BIG SANDY RANCHERIA

March 29, 2011

State Board of Equalization
Attn: Susanne Buehler
450 N. Street

P.O. Box 948279

Elizabeth D. Kipp
Chairperson

Arrow Sample Sacramento, California 94279-0092
Vice Chair
Re: Comments on the Board of Equalizations amendments to
Lisa D. Garcia regulation 1616
Secretary

Johnny Baty Dear Ms. Buehler:

Treasurer . —r !
Please accept this submission as comments made in response your

Amy Hutchins February 23, 2011 invitation for comments on the Board of Equalization’s

Member-At-Large  (“‘BOE”) proposed amendments to BOE Regulation 1616, Federal Areas.
While Big Sandy Rancheria (“Big Sandy”) applauds and welcomes the
BOE’s recognition that landless Indians are nonetheless sovereign, the
current scope of Regulation 1616 does not accurately reflect the full limits of
state jurisdiction over Indian lands and activity thereon. State jurisdiction
over activities and goods that derive their value from Indian lands is
extremely limited. These limits encompass much more than meals: they
encompass any product or activity that derives its values from activity of
Indians on Indian land. Big Sandy requests that Regulation 1616 be
amended to accurately set forth the full limits of state jurisdiction over
activity and products that derive their value from Indian activity conducted on
Indian land.

BOE Regulation 1616(d)(3)(A)(2) provides, in part, that sales made
from Indians to non-Indians are generally subject to California’s use tax and
the Indian retailers on the reservation are responsible for collecting this tax.
Regulation 1616 exempts from this taxation “meals, food or beverages” sold
by Indian retailers to non-Indians. However, an exemption limited only to
“‘meals, food or beverages” does not accurately reflect the scope of federal
law on limits of state jurisdiction to regulate reservation Indians in regard to
their dealings with non-Indians on their reservation. Federal law provides a
much broader exemption and it is not dependent upon the type of goods or

37387 Auberry Mission Road ~ P.O. Box 337~ Auberry, California 93602
Phone: 559.855.4003 ~ Fax: 559.855.4129
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services provided. Instead, it is related to whether the goods or services are
created by value added by the Indians on their reservation.

One the most significant United State Supreme Court cases on this
issue originated in California. In Calfifornia v. Cabazon Band OFf Mission
Indians, 480 U.S. 202 (1987), the State of California was attempting to
regulate under state law a bingo game being operated by the indian tribe on
its reservation in which non-Indians were playing. California claimed that it
retained the inherent authority to regulate the interaction of tribes with non-
Indians, even on the reservation.” The state argued that the tribe was doing
nothing more than marketing an exemption from state law and that under
prior U.S. Supreme Court precedent, it could regulate such activity. The
Cabazon court quvckly differentiated the case before it from the prior cases
relied on by the state.? The tribe in Cabazon had not merely put a product
manufactured somewhere on a shelf for re-sale. They had put in
considerable time, effort and resources to create a well run business offering
services to non-Indians. The Court found that the “[tribes] are generating
value on the reservation through activities in which they have a substantial
interest.” Cabazon, 480 U.S. at 220. This “value added” on the reservation
by the tribes ejected the state from jurisdiction to reguiate such activity, even
where it involved non-Indians. /d at 216 and 220; see also New Mexico v.
Mescalero Apache Tribe, 462 U.S. 324 (1983) (holding that tribally owned
and managed hunting and fishing resort on reservation was beyond state
regulation). These cases stand for the proposition of federal law that where
tribes create value on the reservation in a good or service offered to non-
Indians on the reservation, state governments are prevented from regulating
the relationship between the tribe and non-Indians in regard to that good or
service.

The exemption contained in Regulation 1616(d)(3)(A)(2) simply does
not accurately reflect controlling federal law on this issue. Limiting this
exemption to merely food and beverages is in no way supported by federal
law. This exemption is dependent upon whether the tribe has added value
to the goods or activity on their reservation. The United States Department
of Justice has recognized that were a tribe to manufacturer cigarettes on its
reservation, this activity would constitute “value added” on the reservation
and the state would be without the power to regulate that activity, even
where it involved non-Indians. See Letter from Mark C. Van Norman,

' California also claimed that Congress had given the state the power to regulate
such activity through Public Law 280. This claim was utterly rejected by the Court.
Cabazon, 480 .S, at 207-08.

2 Moe v. Confederated Salish and Kootenai Tribe of the Flathead Reservation, 425
U.S. 463 (1976) and Washington v. Confederated Tribe of the Colville Indian
Reservation, 447 U.S. 134 (1980) were the cases that the state incorrectly applied in
the Cabazon case.

37387 Auberry Mission Road ~ P.Q. Box 337~ Auberry, California 93602
Phone: 559.855.4003 ~ Fax: 559.855.4129
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Deputy Director, United States Dept. of Justice, to Barry S. Orlow (October
8, 1997) attached hereto as Attachment 1. Thus, it is clear that any “value
added” activity falls under the rule announced in Cabazon.

The current Regulation 1616 simply does not accurately reflect the
scope of federal exemptions on state regulation of “value added” reservation
activity. As California has now amended Reguiation 1616 to properly
recognize the sovereignty of landless Indians, it should take this opportunity
to properly recognize the scope of the “value added” exemption in this
amendment process. Please contact me to discuss, or if you would like
more information or analysis on this issue.

Sincerely,

(’6-7/%/%@///797

37387 Auberry Mission Road ~ P.O. Box 337~ Auberry, California 93602
Phone: 559.855.4003 ~ Fax. 559.855,4129
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CALIFORNIA VALLEY MIWOK TRIBE

10601 N. Escondido Pl, Stockton, California 95212 Bus: (209) 031-4567 Fax: (209) 931-4333
http://www.californiavalleymiwoktribe-nsn.gov

Transmitted via Facsimile to (916) 322-4530 .
March 29, 2011

Susanne Buehler

Board of Equalization

450 N Street

Sacramento, California 94279

Re: Comments Regarding the Recommended Amendments to Regulation 1616
Dear Ms. Buehler:

On behalf of the California Valley Miwok Tribe (“Tribe™), [ would first like to extend my
thanks to the Board of Equalization (“Board”) for shining light on the current disparity present in
sales and use taxes applicable to federally and state recognized Indian tribes. The Tribe supports
amending the existing regulation to expressly include landless tribes as eligible for sales and use
tax exemptions. All recognized tribes should be treated equally by the Board.

As a landless tribe, we do not currently share in the same advantages afforded to tribes
with a reservation or other land base. The irony of the Board’s current regulatory structure is
that it burdens tribal governments that are already disadvantaged by their landless status while
awarding more established and likely prosperous tribes with sales and use tax exemptions. We
applaud the Board’s efforts to level the playing field.

All recognized tribes in the State of California should have the same rights and privileges
whether they have land or not. No tribe is better than another tribe simply because they are
fortunate enough to have an established land base. Amending Regulation 1616 to include rights
to sales and use tax exemptions for landless tribes serves a very important function of
recognizing equality amongst the State’s native population.

Thank you again for allowing the greater tribal community to participate and comment on
the proposed amendments to Regulation 1616. 1 look forward to exploring this very important
issue upon the Board’s issuance of the Second Discussion Paper.
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Sincerely yours, i L
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Silvia Burley, Chairperson . Z;: : &
s.burley@californiavalleymiwoktribe-nsn.gov Ty
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LAW OFFICES OF

CLEMENT, FITZPATRICK & KENWORTHY

INCORPORATED
23333 MENDOCIND AVENUE, SUITE 200

SANTA ROSA, CALIFORNIA 95403

FAX: (707 940-4Z05

TELEPHOME! {(707) SZ3-1 181

Anthony Cohen
acohen(eeeth. com

March 30, 2011

VIA FACSIMILE and U.S. MAIL: (916) 322-4530

Susanne Buehler

Chief, Tax Policy Division, Sales and Use Tax Department
State Board of Equalization

450 N Street

P.O. Box 942879

Sacramento, CA 94279-0092

Re: Comment of Manchester-Point Arena Band of Pomo Indians
On Proposed Regulation 1616 Amendments Re: Landless Tribes

De¢ar Ms. Buehler:

[ write on behalf of the Manchester-Point Arena Band of Pomo Indians, a federally
recognized Tribe (“Tribe™) with tribal trust land in Northern California. Although the Tribe does
have trust land, it is committed to the principle that any action by the State of California that
affects the sovereignty of any tribe potentially impacts the State’s government-to-government
relationship with all tribes. With that principle in mind, by this letter, the Tribe comments upon
the “landless tribe” Regulation 1616 amendments being considered by BOE staff, and ultimately
by the Board itself.

First, the Tribe commends BOE and its staff for their continuing efforts to address the
impacts of California’s sales tax policies upon the separate sovereigns within California’s
borders and to ensure that the effects of those policies are consistent with the tribes’ rights under
federal law. We note that BOE staff’s efforts led to the tentative conclusion that two aspects of
the exercise of sovereignty by landless tribes could be adversely affected by imposition of sales
taxes upon such tribes’ purchases. BOE staff proposed amendments to subdivision (d) of
Regulation 1616, “to clarify that a limited exemption from sales and use taxes exists for sales to and
purchases by officially recognized landless Indian tribes of tangible personal property for use by their
tribal governments in the governance of tribal members or for the acquisition of trust land.”
[Emphasis added.] (02/16/2011 Initial Discussion Paper.)

“Governance of tribal members”™ and “the acquisition of trust land” certainly are critical
aspects of the exercise of sovereignty by landless sovereigns. The Tribe believes that government-to-
government interaction of any tribal government (with or without land) with California or any other
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Letter to Susanne Buehler, BOE
March 30, 2011

p.2

sovereign government, for example the submission of this comment by Manchester-Point Arena to
the State Board of Equalization, 1s also an exercise of tribal sovereignty that may not be subject to
State sales tax. The Tribe therefore suggests the following amendment to the language proposed by
BOE staff:

Sales tax does not apply to sales of tangible personal property to a landless Indian tribe
that is officially recognized by either the United States or the State of California when the
property is purchased for use by the tribal government in either the governance of tribal
members or the conduct of a government-to-government relationship with another
sovereign, or for the acquisition of trust land, and the property is delivered to the tribe
and ownership of the property transfers to the tribe at the principal place where the
landless tribe’s government meets to conduct tribal business. Use tax does not apply to
the use of tangible personal property purchased by a landless Indian tribe from a retailer
and delivered to the tribe at the principal place where the landless tribe’s government
meets to conduct tribal business unless, within the first 12 months following delivery, the
property is used for purposes other than the landless tribe’s governance of its tribal
members or the conduct of a government-to-government relationship with another
sovergign. or for the acquisition of trust land more than 1t is used for the landless tribe’s
governance of its tribal members, e+the conduct of a government-to-government
relationship with another sovereign. or the acquisition of trust land.

Thank you very much for considering adding these provisions to the language that will be
recommended by staff to the Board. Please feel free to contact me if you need any more information.

Sincerely,

AntRony Cohen

AC/cl
¢c¢: Chairman Nelson Pinola,
Manchester-Point Arena Band of Pomo Indians
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TOMARAS & OGAS, LLP
10755-F SCR1PPS POWAY PARKWAY #281 « SAN DIEGO, CALIFORNIA 92131
TELEPHONE (858) 534-05350 » FACSIMILE (858) 777-8768 * WWW.MTOWLAW.COM
Kathryn A. Ogas kogas@mtowlaw.com
Brenda L. Tomaras btomaras@mtowlaw.com
March 30, 2011
VIA E-MAIL
State Board of Equalization
P.O. Box 942879
Sacramento, CA 94279-0044
Re: Comments on Proposed Revisions to Regulation 1616 - Landless Indian

Tribes
To Whom It May Concern:

The Lytton Rancheria of California, a federally-recognized Indian tribe (Tribe) submits
the following comments to the State Board of Equalization’s (SBOE) proposal to extend the
sales and use tax exemption under Regulation 1616 to landless Indian tribes.

The Tribe appreciates and supports the SBOE’s proposal to extend the current sales and
use tax exemption to landless Indian tribes. The Tribe believes that the tax exempt status of
indian tribes should be based on their status as sovereign governments rather than the existence
or non-existence of reservation land. The Tribe is pleased that the SBOE has acknowledged,
through its proposed amendments to Regulation 161 6, that the exemption from state sales and
use taxes applies equally to all federally recognized Indian tribes. While the Tribe belicves that
the SBOE’s proposed additions to Regulation 1616 are a great start, the Tribe does have a few
comments on the proposed language.

First, the Tribe urges the SBOE to consider revising the proposed language to expand the
exemption to include Tribes whose governmental facilities are located off-reservation because
the Tribe’s reservation is: (i) too small to accommodate such facilities or (ii) not located, for
reasons beyond the Tribe’s control, in the Tribe’s historical territory (making it impossible or
infeasible for the Tribe to conduct its governmental operations from such reservation).

Second, the Tribe belicves the exempt “uses” should be extended to encompass all
purchases made by a Tribe relating to the conduct of its governmental activities. As we have
stated above, landless Tribes should be treated the same as Tribes with reservation land. Thus,
since all purchases made by Tribes whose tribal offices or business enterprises are located on
reservation land are exempt from state sales and use tax, the same should be true for landless
Tribes. It may be that the SBOE intended to cover all such purchases through its use of the
phrase “in the governance of tribal members.” However, it is not clear that this is indeed what
the SBOE intended (for example. it is unclear whether office supplies purchased for use at tribal
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governmental offices would be exempt from state sales and use taxes). Thus, the Tribe urges the
SBOE to revise the proposed language to clarify the scope of the exemption. It would also be
useful to both Tribes and vendors to further amend Publication 146 to provide detailed guidance
on the scope of this exemption.

The Tribe appreciates the opportunity to submit these comments and thanks the SBOE
for its continued efforts to improve Regulation 1616 and engage in government-to-government
consultations with Tribes on these important regulatory issues.

Sincerely,
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Kathryn A. Ogas
Attorney for the Lytton Rancheria of
California

Comments of the Lytton Rancheria of California on
Amendments to Regulations 1616 for Landless Indian Tribes
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CALIFORNIA INDIAN LEGAL SERVICES

BISHOP ¢ ESCONDIDO ¢ EUREKA ¢ SACRAMENTO

Sacramento Office: 3814 Auburn Blvd, Suite 72 Sacramento, CA 95821
Phone: 916/978-0960 ext. 305 ¢ Toll Free : 800/829-0284
Fax: 916/978-0964 ¢ Email: acleghorn@calindian.org

Alex Cleghorn, Directing Attorney

March 31, 2011

. Bradley Miller

Tax Policy Division

Board of Equalization

P.O. Box 942879
Sacramento, CA 94279-0044

Sent via email at Brad Miller@boe.ca.gov and U.S. Mail

Re: Comments to Board of Equalization Initial Discussion Paper and Proposal to Amend
Regulation 1616, Federal Areas, Regarding Sales to Landless Tribes

Dear Mr. Miller:

California Indian Legal Services (“CILS”) is the oldest non-profit Indian law firm in the
state of California. CILS represents individual Native Americans and California Tribes in a wide
variety of legal matters, including state taxation. The proposal to amend Regulation 1616 is a
welcome change, however we suggest that the Board recognize California’s unique history and
include landless and small land base tribes.

Some historical background may be useful to the Board in considering this issue. In 1850
and 1851 the federal government entered into nearly twenty treaties with California Indians.
However these treaties were never ratified by the Senate and were kept secret until the early
1900’s. In 1958 Congress passed the Rancheria Act, which sought to terminate forty-one
California rancherias. This termination sought to end these tribes’ special status as sovereign
governments having a trust relationship with the United States. Thirty-eight California tribes had
this special status terminated. Through litigation, legislation and administrative efforts many of
these terminated tribes have restored this status. However, in many instances restoration of
federal recognition did not restore a land base, or may have restored an inadequate land base.

In addition, many California tribes have a land base that is particularly small or unsuited
for operation of a tribal government for several reasons. For example, as we previously pointed
out in our comments to Publication 146, many reservations and rancherias do not have reliable
United States Postal Service and therefore are required to obtain a Post Office box which is
usually located outside “Indian Country.” Further, many reservations and rancherias may not
have access to reliable utilities, including phone or internet service, which makes operating a
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tribal office difficult. Finally, many reservations and rancherias may not have access to adequate
buildings to house tribal government offices. These examples are not exhaustive but merely an
attempt to illustrate the reasons why small land base tribes should not be penalized because they
are forced to locate tribal offices outside of “Indian Country.”

In conclusion, we believe that recognition of these realities for numerous California tribes
requires that the board extend the proposal to include not just landless tribes but also small land
base tribes. CILS would like to thank the Board for the opportunity to provide comments on the
Initial Discussion Paper and Proposal to Amend Regulation 1616, Federal Areas, Regarding
Sales to Landless Tribes. As an Indian law firm representing both individual Native Americans
and Tribes in the area of sales and use tax law, we have a direct interest in these issues. [ am
available to answer any questions regarding our comments at (916) 978-0960 ext. 305. Please
feel free to contact me.

Sincerely,

CALIFORNIA INDIAN LEGAL SERVICES

Alex Cleghomn
Directing Attorney

Celebrating Over 40 Years of Advocacy for the Rights of Native Americans and Indian Tribes L

g



	1616 IP-3 staff
	SUTD Deputy Director’s File

	IP - mailing list
	1616 IP agenda
	AGENDA —July 27, 2011 Business Taxes Committee Meeting
	Action 1 — 
	Action 1 — Staff Recommendation
	Add paragraph (G) to Subdivision (d)(4)  

	1616 IP
	I. Issue
	II. Alternative 1 - Staff Recommendation
	Staff’s proposed amendments are attached as Exhibit 2.
	III. Alternative 2 - Other Alternative Considered

	IV. Background
	Regulation 1616 was originally adopted in 1945 as a restatement of previous rulings.  In 1978, subdivision (d) was added to the regulation to prescribe the application of sales and use tax to the sale and use of tangible personal property on Indian Reservations.  In 2002, Regulation 1616, subdivision (d)(3)(A)2 was amended to provide that “Indian retailers selling meals, food or beverages at eating and drinking establishments are not required to collect use tax on the sale of meals, food or beverages that are sold for consumption on an Indian reservation.”
	V. Discussion
	VI. Alternative 1 - Staff Recommendation
	A. Description of Alternative 1
	B. Pros of Alternative 1
	C. Cons of Alternative 1
	Retailers of tangible personal property would be required to verify that the address where property is delivered qualifies as the principal place where the tribal-government purchaser meets to conduct tribal business in order to substantiate the exemption.
	D. Statutory or Regulatory Change for Alternative 1
	E. Operational Impact of Alternative 1
	F. Administrative Impact of Alternative 1
	G. Taxpayer/Customer Impact of Alternative 1
	H. Critical Time Frames of Alternative 1


	VII. Other Alternatives
	A. Description of Alternative      
	C. Cons of Alternative       
	D. Statutory or Regulatory Change for Alternative      


	Reg 1616 Exhibit 1
	Alternative 1 - Staff Recommendation
	Alternative 2 - Other Alternative Considered


	Reg 1616 Exhibit 2
	1616 IP Exh 3 - Agua Caliente
	1616 IP Exh 3 - Agua Caliente.pdf
	Exhibit 3, pg 1-2.pdf
	Exhibit 3, pg 3-4

	1616 Agua Caliente 6-28-11

	1616 IP Exh 4 - Chumash
	1616 IP Exh 5 - Pechanga
	1616 IP Exh 6 - CTBA
	1616 IP Exh 7 - Rincon
	1616 IP Exh 8 - Big Sandy
	1616 IP Exh 8 - Big Sandy.pdf
	1616 submissions 3-31-11.pdf
	1616 big sandy

	Orlow Letter

	1616 IP Exh 9 - Miwok
	1616 IP Exh 10 - Manch-Point Arena
	1616 IP Exh 11 - Lytton
	1616 IP Exh 12 - CILS
	ADP241.tmp
	SUTD Deputy Director’s File




