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Rev. Rul. 79-124,1979-1 CB224--IRCSec(s). 743 

Revenue Rulings (1954 - Present) (RIA) 
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Revenue Rulings 

Rev. Rul. 79-124, 1979-1 CB 224, IRe Sec(s). 743 

Headnote: 

Rev. Rul. 79-124, 1979-1 CB 224 --IRC Sec. 743 (Also Sections !i§:1 754, !.§J 1014; !.§J 1.754-1, ~ 1.1014-1.) 

Reference(s): Code Sec. 743; Reg § 1.743-1 

Partnerships; optional adjustment to basis; death of partner; community property. 

A married taxpayer domiciled in a community property state was a member of a partnership for which an election 

under ~j section 754 of the Code was in effect at the time of the taxpayer's death. One-half of the community 

property interest in the partnership was included in the taxpayer's gross estate. Adjustments to the basis of the 

partnership properties under ~ section 743(b) are to be made in respect of the portion of the properties allocable to 

the entire partnership interest that was held as community property by the taxpayer and the taxpayer's spouse. The 

result would be the same if the spouse predeceased the taxpayer. 

Full Text: 

ISSUE 

What is the effect of l§) section 743(b) of the Internal Revenue Code of 1954 under the circumstances described 

below? 

FACTS 

A, a domiciliary of a community property state, was a member of a partnership at the time of A's death. Under state 

law the interest in the partnership was community property of A and A 's spouse, B, but B was not a member of the 

partnership under state law. The election provided by l£iJ section 754 of the Code was in effect with respect to the 

partnership for 1976, the year in which A's death occurred. 

One-half of the partnership interest that was owned by A and B as community property was transferred to A's estate 

at A's death and was included in A's gross estate for federal estate tax purposes. A's estate was substituted by the 

partnership as a successor partner for purposes of administering the estate. B was not substituted as a successor 

partner but continued to own one-half of the partnership interest without being considered a member of the 

partnership under state law. 

LAW AND ANALYSIS 1-~ 

https://checkpoint.riag.com/app/view/toolltem ?usid= 16ad07b5 3 9d&feature=tcheckpoint&lastCp... 12/8/2011 
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@ Section 754 of the Code provides, in part, that if a partnership files an election in accordance with regulations 

prescribed by the Secretary of Treasury, the basis of partnership property shall be adjusted in the case of a transfer of 

a partnership interest in the manner provided in @1 section 743. Such election shall apply with respect to all transfers 

of interest in the partnership during the taxable year with respect to which such election was filed and for all 

subsequent years. 

@J Section 743(b) of the Code provides that if the election under ~ section 754 is in effect, in the case of a transfer 

of an interest in a partnership by sale or exchange or upon the death of a partner, the partnership shall (1) increase 

the adjusted basis of its property by the excess of the basis to the transferee partner of the partner's interest in the 

partnership over the partner's proportionate share of the adjusted basis of the partnership property, or (2) decrease 

the adjusted basis of its property by the excess of the transferee partner's proportionate share of the adjusted basis of 

partnership property over the basis of the partner's interest in the partnership. Such increase or decrease is an 

adjustment to the basis of partnership property with respect to the transferee partner only. 

~ Section 1 014(a) of the Code provides, in part, that the basis of property in the hands of a person acquiring the 

property from a decedent or to whom the property passed from a decedent shall, if not sold, exchanged, or otherwise 

disposed of before the decedent's death by such person, be the fair market value of the property at the date of the 

decedent's death. 

lli! Section 1 014(b)(6) of the Code provides that property which represents the surviving spouse's one-half share of 

property held by the decedent and the surviving spouse under the community property laws of any state, or 

possession of the United States or of any foreign country, shall be considered to have been acquired from or to have 

passed from the decedent if at least one-half of the whole of the community interest in such property was includible in 

determining the value of the decedent's gross estate for purposes of the federal estate tax. 

Because one-half of the partnership interest owned by A and aas community property was included in A's gross 

estate for federal estate tax purposes, a's share of the partnership interest is considered, under ~ section 1014(b)(6) 

of the Code, to have been acquired from A upon A 's death. A's half of the partnership interest was actually 

transferred to A's estate at A's death. Therefore, the basis of the entire partnership interest in the hands of A's estate 

and a is to be determined in accordance with 00 section 1014(a). In addition, for purposes of ~ section 743(b), both 

A's community interest and a's community interest in the partnership interest are considered to have been 

transferred, upon the death of A, to A 's estate and to a respectively. 

HOLDING 

Adjustments to the basis of partnership properties under ~ section 743(b) of the Code are to be made in respect of 

the portion of such properties that is allocable to the entire interest in the partnership that was owned by A and aas 

community property immediately preceding the death of A. Furthermore, the same result would apply if a 
predeceased A. 


END OF DOCUMENT ­

© 2011 Thomson Reuters/RIA. All rights reserved 
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DEVELOPMENT, LLC 
31.2001 

verdes develop (group)\manchester 

Account Prelim Adj's Reclass Rep Rep 12100 %Chg 

4000 Cash 565.14 0.00 0.00 565.14 .!..2£E. 0.00 -.!!. 
4000 CASH AND CASH EQUIVALEtm 565.14 0.00 0.00 565.14 0.00 0 

4655 Loan Origination Fee 10.000.00 29,000.00 0.00 39,000.00 NOD A 0.00 -!!. 
4AOO OTHER CURRENT ASSETS 10.000.00 29.000.00 0.00 39,000.00 0.00 0 

4500 Land • 60% MarcIl 0.00 4.947,462.38 0.00 4,1147,462.38 ~ 0.00 0 

4501 Land ­ Deferred Gain (Holl}wood Vi 0.00 (3.048,644.00 ) 0.00 (3,048,644.00 I ~ 0.00 0 

4500 LAND· 60% MARCIL 0.00 1.898.818.38 0.00 1.8911.818.38 0.00 0 

4505 Land • 40% Walsh 0.00 3.298,308.25 0.00 3.298.308.2fi ~ 0.00 -!!. 
4501 LAND· 40% WALSH 0.00 3.298,308.25 0.00 3.298.308.25 0.00 0 

4600 Investment in Manchester Property 305.010.65 (166.138.14 ) 0.00 138,872.51 0.00 -!!. 
4600 CAPITAUZED PROFESSIONAL F 305.010.66 (166,138.1<4) 0.00 138,872.51 0.00 0 

4650 OrganiZational Costs 2,874.03 0.00 0.00 2,874.03 0.00 -!!. 
4650 INTANGIBLES 2,874.03 0.00 0.00 2,874.03 0.00 0 

4660 Accumulated Amortl%atlon 0.00 (383.00 I 0.00 (383.00) NO'1'JC B 0.00 _0 
4660 ACCUMULATED AMORTlZAll0t­ 0.00 (383.00) 0.00 (383.00 ) 0.00 0 

4900 Lean Fee Depoalt 10.000.00 0.00 0.00 10.000.00 0.00 0 
4900 OTHER ASSETS 10.000.00 0.00 0.00 10,000.00 0.00 0 

4950 Due to Gerald J. MarcIl (282.500.00 ) (1.356,300.00 ) 1.356.300.00 (282,500.00 I ~ 0.00 0 
4955 Due to John P. Walsh (!a.750.oo ) (1.570,500.00 ) 904.200.00 (!45,O5O.00) ~ 0.00 _0 
5600 oue TO MEMBERS (381.250.00 ) (2,926,800.00 ) 2,280,500.00 (1,027,!550.00 ) 0.00 0 

5700 Mortgage Payable 0.00 (5.200.0oo.00 ) 0.00 (5.200,000.00 I ~ 0.00 0 
5700 MORTGAGES 0.00 (5.200,000.00 ) 0.00 (5.200.000.00 ) 0.00 0 

6301 Capital Contl'ibutlon • 60% Marcil 0.00 0.00 (1,356,300.00 ) (1.356,300.00) £!?9. 0.00 0 
6302 Deferred Gain· Hollywood VIIIta (G. 0.00 3.048.644.00 0.00 3,048.644.00 ~ 0.00 0 

'6305 Capital ConbibutiQn • '4&% Walsh O.OQ . 0.00 .. !904,200.00 ) . (90:4,200.00) 6300 0.00 _0 
6300 MEMBERS' CAPITAL 0.00 3,048.644.00 (2,260.500.00 ) 188,144.00: ...... 0.00'---' 0 . 

6650Refund 
6850 OTHER INCOME 

!519.82 ) 
(51l1.82 ) 

519.82 
519.82 

0.00 
0.00 

• 0.00 

0.00 
0.00 

0.00 
-.! 

0 

6705 Mortgage intel1!st Expense 32.500.00 9.150.00 0.00 42,250.00 67,00 0.00 _0 
6720 INVESTMENT INiEREST EXPEN 32,500.00 9.150.00 0.00 42,250.00 0.00 0 

6710 Property Taxes 0.00 5.604.15 0.00 5.604.15 0.00 _0 
6740 OlHER DEDUCllONS • PROPEF 0.00 5,604.15 0.00 5,604.15 0.00 0 

6715 Ucenses and Permits 20.00 0.00 0.00 20.00 0.00 0 
6735 Office Supplies and Expense 0.00 318.67 0.00 318.67 0.00 0 
6740 Insurance Expense 0.00 1.879.44 0.00 1,879.44 0.00 0 
6755 Postage and DelIVery 0.00 95.43 0.00 95.43 0.00 0 

""~ .. ~ ~. .1 Prepared by IRevl_ed by I'''''''' 1'--'~-'--~ 
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AGREEMENT OF PURCHASE AND SALE 

AND JOINT ESCROW INSTRUCTIONS 


HANNON REALTY CO., INC., 

WINIFRED S. COCKEY 1988 TRUSTS 


AND PRINCIPIA COLLEGE COMMUNICATIONS 


AS SELLER 

CHESTER DEVELOPMENT, LLC 

/\S Btf{ER 

CERT PROPERTY AND IMPROVEMENTS 
LOCATED ON 8000-8060 YV. MANCHESTER BOULEVARD. 

ANGELES, CALIFORNIA 

AS OF 

6, 

--, "c:'" '1\r 
q 

t"",'· ~- _r . ~_~ ____~<--, \.)\,..v ­
U lei" ---)- ct~14 
F'/ 



Telephone: 
Facsimile No.: 

witb a copy to: 	 Baker, Burton & Lundy 
515 Pier Avenue 
Hermosa Beach, California 
Attention: Kent S. 

3 

Facsimiie No.: 

(q) "Opening of Escrow" Opening Escrow shall have the meaning glven 
thereto in "-=-'-="'-==-' ­

shall have the meaning 
~l \len 

"Prorations": I mean 	 In 

(u) "Purchase Price)) Tbe Purchase Property is EIGHT 
MILLlON NOll 00 DOLLAIZS (,1;8,000,000.00); provided, however, the Purchase Price 
may be reduced as set forth in Parau:raDb 28 of this 

"Title Company'" The 	 is Stewart Title Insurance 

meaning given thereto in 

2. 	 Purchase and Sale: 
to sell to 

c·~__ ·~- " 

'10]5633:'5 \ /" ", 	 4 

http:1;8,000,000.00


defined below) and said Closin!!. Date is 

released to Seller (without further written or verbal instructions from Seller andlor Buyer) one 

-' 

AGREEMENT PURCHASE AND SALE 
, . AND JOINT ESCROW INSTRUCTIONS 

AGREEMENT OF PURCHASE AND SALE JOINT ESCROW 
INSTRUCTIONS ("Agreement") is made and entered as of May 16, 2001, by 
HANNON CO., a Califomia WINIFRED S. COCKEY 1988 
TRUSTS and PRlNCIPIA COLLEGE (collectively, "Seller") and 
MANCHESTER DEVELOPMENT, liability company ("Buyer"). 

Buyer and Sellers as follows: 

termsDefinitions: the of this Agreement the defined as 
follows: 

"Aetnal Knowledge of Seller": AClllal Knowledge Seller means and 
actual knowledge of Ms. S. without having conducted any 

inquiry or inspection. 

(b) "Assignment": gIm1ent the meaning given thereto m 
~~~~-'" hereof. 

(c) "Closing Date'~: The Closmg the Property defined 
,usiness day following 	 IS (60) days the 

date on whi ch 

tem1S used interchangeably in this 
Lo the Property will be deemed to have occurred 
P"rYnp,-tu is recorded in 

following 	
, Wednesday or Thursday, Escrow shall on the Tuesday . 

"Closing'~ and "Close 'of Escrow'): 
The 

Official Records of Los Angeles County, 

(e) "Deposit'" The Buyer 
a deposit of HUNDRED THOUSAND 
"Deposit"), The Deposit shall be in the foml of wire 
Deposit is nonrefundable unless otherwise provided herein. 

(l) business day after receipt by the Escrow Ho Ider. Deposit shall applied to 

Purchase Price if Escrow closes pursuant to the tem1S of this Agreement' If Escrow fails to close' 


reason other than due to Seller's default or the failure of a condition precedent as set 
in SubDara2TaDh 8.1 below, the Deposit shall be retained bv Seller as 

damages. 

40356333.5 



Hundred Thousand 
Para!2Iaoh 29 shall survive the Close 

The of 

WlTNESS WHEREOF, the parties hereto executed Af,'reernent as of the date 
aDd hereinahove written. 

SELLER: BUYER: 

Hannon Realty Co., Inc.. Manchester Development, LLC 

By 
 I ' 

/. ,. i~. 'I 

Elaine S. Ewen Name: 

President 


\Vinifred S. Cockey 1988 Trusts 

freel S. Cockey as trustee 

cipia College Communi:.:ations 

Bv: 

By: 
Name 
Its: 

C\ 
--1 

.'tl 
.JJV\ lr2~v)~":) 

;1(\1,1.1/-1 l." ,)R 



One Hundred Forty Thousand and 
Paraeraoh 29 shall survive the Close of Escrow. 

provlsiOns 

WITNESS V/HEREOF, parties hereto executed Agreement as the date 
and year hereinabove written. 

SELLER: BtJYER: 

H~mnon Realty Co., Inc. 'Manchester Development,LLC 

By. 
Name Gerald 1. 

Its: President Managing Member 

inifred S, Cockey 1988 Trusts 

By 
S Cockey as trustee 

Principia College Communi:::ations 

Bv.' 

By 

~~\~t,w 
" . 

~ f)') iC ('1 ') ') (: ')Q 



declared 

~ 

- ';'-' 

ExhibiErf 

Form of Grant Deed 

RECORDING 
AND vV-;:.-:rEN RECORDED 

MAIL STATEMENTS 
same as above 

CONSIDERAnON, 
CO., INC., a 

S. 1988 
to MPJ-JCHESTER DEVELOPMENT, 

and 
A attached 

Section 1] 13 of the Civil 

matters 
VAihich 

This 

III subparagraph 1 

IS 

affecting 

express or ll11p lied warranti es regarding the Property other 

Property, 
an inspection or sun1ey of 

tation, matters 
Grantor disclaims any 
the Implied warranty 

Space Recorder's Use 

COIU)ORATION GRA.NT DEED 

Califomia 
IS due by a is not 

(J 

\ CA ('\:__ 

L\~\ ~ i)\{j , 

Am ~r;1, \ , 'R_ 



3 
REQUESTED BY 


RECORDED MAIL 


LLC 

MAlL TAX 
same as above 

(Above 

CORPORATION GRi\NT DEED 

111 with 11 of California and Cooe, 
Glancor ared the amount a separate statement which is nottransfer tax whi is 

this Gram 

FOR A V ABLE CONSIDERATION, lZECEIPT "VHl IS Y 

l 
\. 

REALTY INC, a California corporation, WINIFRED S 
OF THE VvTNIFRED S. COCKEY J TRU 

to 
and improvements 

In Exhibit "A" attached 
in counternan:s . 

hereof 

matte;~; 

.eet to non-delinquent taxes 

an inspection or survey of 
lee! warranIles regardmg Property 

Section i ]13 of the California Civil 

Property, including, 
Propeny. 

all 

DA 19.200 

corporation 

(' 
~., Prinicipia College Communications 

By: 
S. Ewell Name 

Its: President 

The Winifred S. Cockey 1988 Trusts 
By: k,vw ~ ~J.h--3-, : ~h...cl I. _Sh(l.Cp I~

By3 C~ Its: -Pre ;.;,c104 . 
- Winifred's Cockey as trustee 

*as to an undivided 40% interest, and LAYA ROCK EIGHTY, LLC, 

undivided 'iIlt:erest. as Tenants inLIABILITY COMPANY, as to an 
-.-::..­

40394654,1 .('\1.~~~;;tc'~;':",Aen All 
. ">j',J "';.:I'III'),':'p"':'1.·.,·',,, r.tI 

A NEVADA 



BY 
RECORDED MAlL TO 

LLC 
Company 

same as 

the amoum of transfer tax 
this Grant 

RAV 
ACKNOWLEDGED, 

IS 
WINIFRED S 

C 
C 

improvemems located 111 

hereto and a part 

LLC, a 

S ::::onveyance is subject to non-delinquent taxes 
off-record the including, 

or survey of the 
warranties the Property led 

any 

(Above 

CORPORATION GRANT DEED 

Section 1 2 of the \..,all.LVl 

a 
Revenue Taxation 

statement which is not 

AS OF July 19, 

Hannon Realty Co., lnc.\ 
a corDoration 

By 
Name Elaine S. 

President 

The Winifred S. Coci{cy 1988 Trusts 

, ..." ' 

*as to an undivided 40% 

LIABILITY COMPANY, AS TO 

4039465~.1 

California 

Prinicipia College Communications 

By: 

interest, 

ANU.LWJ..Y,J..llI:.lJ 

ROCK EIGHTY, LLC, A NEVADA 

,;n-:'Il/':i'fi ' . "', I

T:l'W, "",,,c;)4J.\.f}t::' ;;I,a,•. 

l 
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.#-'.~~.' 

: ;:; ~ ~<>\:,. 
, , 

INDIVIDUAL 


alld 
ss: :5 

2001 

~ 011 rhis .. day of ...... A.D. r9" ...... , me appeared 

{mdO c'; 
ackll 

........................... ::-:-:-:W.tg;\.tr.~R...?.-....Q9.~~~y~.~ .......................................................... .. 


10 me k.now!! ro be rhe persoll .:k........ in alld who execllted (he 

""I<'f,

(

rhar executed the same as .....her.. acr alld deed. 
, -\ 0 fi 0'\ ,"("0 ! . 

:;::. Il';:;)my hand alld seal. 

..... .. .................
~. ~~ ~ 

Puolie, ludicial 
SIGle of Hawaii. 

4-07-2002Commission Expires 
AS •• ) (119J; 

.Olj,(f2{)2542~, 
""'i~~~r' 

')P·'i:~f~j:; :. 
,....•~~>;'."".'.i,~. 



&> 
CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

.:;T,ATE F CALI RNIA 

ss. 

COUNTY OF LOS ANG 

On j~\:2t1~q i aLYJ \ I before me, 
Name and TIile 01 Officer (e.9. "'- -. -~ 

personally appeared L \~\,'{\'\L-, S. S iY?,j(\ 
Name Qf Sigller(s) 

~ersOnallY known me OR 0 proved to me on the basis of satisfactory evidence to be the 

hf:~j\t<.. Y\J.fl\O~J I\JOV~ n1.,\JI·G, 

personfe7 whose namets-) is-l-are-' subscribed to 
and acknowledged to me that fte-lsheAAey 

executed the same in i'tisIher/ffieif authorized capacityttes7, 
and that by -fti.sIherl-i:tte+f signaturefs7 on the instrument the 
personts1, or the entity upon behalf which the personf&+ 

1 ~~>, Rct~EE . LINDSEY . ), acted, executed the instrument. 
- f.j~~\~t.\ Comn: # i 258952 .." 

seal,IJJ f-s-i ;;17 'IWRY PUBLIC CALIFORNII, ~ ESS hand and 
') \ ~ , w! Angel" County 
~ '.{it.~l!jj-/ t!." Comrp. !::lones April i. 2004 T 
"---~--""'$'-....."",--"" , r, 

o}('V->-...- ---.:5~,,/\t,,-,C'/~/'dUJ 

OPTIONAL 


the Informailon below is not required by Ii prove valuable to persons on the document and couid 
prevent fraudulent reattachment of this form. 

C,l;.PACrTY(lES) CLAIMED BY SIGNER(S) O:::SCRIPTION OF ATTACHED DOCUMENT 

~UL~} 
Title(s) Title or Type of Document 

0 Partner(s) 0 Limited 
0 General 

0 Attorney-I n-Fact Number of Pages 

0 
0 Guardian/Conservator 
0 Other: :J~L~ ~OD\~I 

Date of' cument 

Signer is 
Name of Person(s) or E~es) \ C ~ 
h-OJ~Y\CJ'y\ ~_QDY\W D , ) UJc .

,J Signer(s) Other Thao N 

iG 1 ~~~'f\1I')5.ii.~G(f,1.V U -GUA',,;. .. ~,~ "'f 
"...u.. '- :iik,~." ';;.. _".1: .. :::.<~ 

40394654. :. 

LL /" 



------

~-., 

01 2025424
Document No. 

D ate Record ed ~;;;r;:-;;;;-I'\---i-~~---

STATEMENT OF TAX DUE AND REQUEST THAT TAX DECLARATION 

NOT BE MADE A PART OF THE PERMANENT RECORD 


IN THE OF'FICE OF THE COUNTY RECORDER 


(Pursuant to Section 11932 R&T Code) 

To 	 Registrar-Recorder 
County of Los Angeles 

Request is hereby made in accordance with the provisions of the Documentary Transfer Tax Act 
amount of tax due not be shown on the original document which names: 

Hannon Realty Co., Inc., a California corporation, 

Winifred S Cockey as trustee of the Winifred S Cockey 1988 Trusts 


and Principia College Communications 


(collectively, the grantor) 


and 


Manchester Development, a California limited liability company 


( as grantee) 


Property described in the accompanying document is located in City of Los Angeles, California 

amount of tax due on accompanyIng document is $44,80000 
----.:v 	 30-$ 8,~oO 


~ Computed on value of conveyed, or t 3\p,OOO ---'" 14­

Computed on value less liens and encumbrances remaining at time of sale. 

Signature of Declarant or Agent 

Signature of Declarant or Agent 

40394654.1 

C! /6 





~\"" Dec 20 06 05:4Gp GE "D MRRCIL / P.V.Dev. 310-7, 2003 p.3 

b Pt\LOS VERDES DI~VELOPEH1'i 


MANAGI';ME!'iT COI'l'll'ANY 


: Vicki Dorfman 

FROM: Jen'Y Marcil 


. Change Grand escrow #01398097 


Vicki, 

This memo is your authorization to change the vesting on your grant deed 
from Manchester Development, LLC to Manchester Development LLC as to 

interest and Lava Rock Eighty LLC as to an undivided 
interest, as tenants-in-common. 

Seller would prefer if you just inserted change unto the Grant Deed 
without getting it resigned. This is O.K. me. Please contact the Seller 
to verify. 

Thank vou and B est Regards, 

(, 
,J 

. (\ Yl"j / 
~ 


/1:../1 cL::i..<Z.l" 11/ cv'-cuV 
, (jerald J, Marcil' 

CC Lindsey 

Walsh 


43 Malaga Cove D • Palos Calilornia •Telepl10ne ·2004 • -2003 

\3- 2­
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THIRD AJl.I.P;'D?'-lE"i TO AGlU.:L\!E:VT OF PlRWl.:..SE ,\.J'ilJ S.:..LE 

A~D JOl).'T ESCROW r;STRl:CT!O,\S 


THlS TI-fl.R.D A,.\ffiI'DM:EXT TO AOREEMEJI.'T OF PURC.U_'ISS '-\;,n S.-\l1: ",~m J8!?', 
t:Sc.'{OW ~STRUCTIO:--iS (,'7.j,-c A:;:':1~:-;1er:t': i; iE:td as cf:bo :e::, ~:y c~ Sep:"""")e, 
2:j<!1, H.-\."'NO~ 3.E...!....:. T....{ CO _r7\C .. r. C.:J;.!-=~;z:. ~:::..;--;::,:)!"~r)~., ~~d' '.;;"'J'::?'.'=F~En 
<; hod pR.J:NCf1JrA c-r,u.."Gc rO'.(\.:1JN1C~,TiO':S, IC-:;lL",,::ve", 

~ 'SeE:,"), l.::C lvlAl<Cf-:SSTER j)E\llO?\£',i L:'C t CzJUN'.Cl! ;:;r.::tC ,;oc:ia. 
~O:";'"":2..Dy t:;-:c "Eu:'t-r')) \"i~ 1"C$pt:C!' tc ....~e fcto\vi:-:; ~::! Cl_;,!~ c;lc-.J;n~ta.n::.~s 

A Sei!er,:.nd Suya: er:tend in:a ~;:zt ~:c..,"'!aJr: Ag:ec!::'1e:'lt ofP-• .ncll!!!C ;LI")C Sale and 
J::)I:\1 Escrow lnSH1.!::tio,-.:. dllU>:i as 07Jv!..a~' 16. ;;'001, by and ottween Scl)~ ll..'1C B\.!y::-r (tbe 
"OngiuJ Pure!:lIM A;l'(emw."), ~ ame.~e.C by ~ ~n:air. Fi:$! Amerulmec; to :11" A,gree:mn: 
cf Purel-..ase lLnd Sale aJld jQi.'1I E.;:o" Iastr.;::tionl catoe as 0:" Ju.ly 13,200!, by :u:d b~e(:l1l 
Sdle:- ana Buyer (the "First A.!Ilal".dr:wn::"j, as 2J1Hmdc-:i by tr.at c:en:lio Se;;o;::: Arr.endme1"J Ie 
tl:t~ Agr~t of Pcr-.hue and Sale a.n~ Jo:n: Eacrow lnst:-JC'JollG cil!t~d II..! Ot July 20, 200 1, 
llne be:w~n Seller ;/,nd Buyer (lhe "Secor.ci Amendment") pur.uant \0 IIIt.k1l SeUe: agec.i TO 
to Buyer 4l:d Buyer a.greed to p~rchase ftom Sellez-w: cenalr. real proper:y <.."10 impro~'e:nenl\ 
Cescribed in Exhibit A of the Oriliinai PurchasQ Aarce:ner.: Tnt Ongir.zl Pur::.~:l.Se Agreement, 
the First Amendment and the Secor.d Arcend.."!le:ll ue r~~ to ne!'ein colieC't,yell' liS the 
"?'~rchBH Ag..",err.<:1t" All cl!pr..;zliUKI tC:'11lS used herein :UJ! hJ!vc the .... '1'le ffiear:ing ~~ '" 
forth in t~~ Purch>.se A",ecrr.enl, unless othi!:1J,;,e :noica:eC 

B BUj'e- lw' requested ~:J e~'J.!I.ion of t:le Clo.ir.,; Date fro:n Oc:o:-.". 2. ?eO 1 :Jeli[ 

OC"..obe: 2.3,2001'10 allo'!.\' Buyer moretirne to <!poly for ~n variances :-el!lted to the P,,=;:> e:1y , 
Seller is reaty, willmg 2::la able ~ c!ose Ea-;rov;, pro\1de~, however, Sel~"" r...~ ..gr~ 10 emo.c: 
~!1.f! C:<)si.r.f; D~t6 iU provi<i:c h!!':"ct.n in ccnsjder2~~on 0::.ee ~£1e::ment> a.::~ prvtr.lG es ::l~Ce cy 
Buyer he;e:n, 

Buyer <l.'1C S:lla: no\V je,lff tu r.1odJry !r~ Pur:;-,a.t>e Af:r""me!:: a, ~r JCc:f. 
oelow 

NOV/, Tf...:ER.E.FOE.E. j I:: CO--~:'t'!":"'::;o:J rr! ~ l.b~ve reci~a.Lt;. anG for O~'r)e.7 ,,?.lU.t:.b1: 
cc~sid.e:-a!:o~, the rc-~·:pt ar..d ~,.lfficiertC~· of whld: ce; hC'!"e;;:~ ~:1'lO";:,'lerlge.! ':::>~ a11 ;::a"'~, :~:.c 
p~"'tics tgre.e to a.."t".end :.'.;e Pt:rc.."H!Se At:~!!~ t.J fellow:, 

.5uye: .Lie Sellc: a.:.k..:iJw!.edge- d 8er~ tria::::w CIDS.ii~ l)ate r:~ 'oe c:::te:i.d~j 
:rom O:tctbc 2, 2(;01 :: Oc:cber 23 :~G~ C!Se.c-o:,d ~cnsic::n PtJlOC") 

2. :Seyer and Seller .a.ci(nowllXig:-. iU\d 'ere~ the oy OctQb~ 3, 20Cn, B'~)'~ ,s.'I;:;l! 
deliver Ie Se':ler 31l a..dd,ti.cnal de?~i:. by wire ll'a.'1lli:r to:he IT\,;St ~ur..t ::i.ezcribe:i i~ 
E.'<hioi: .. A" hereto fund. iu the amcu."lt o! On<: Huncin:d Sixt), Thou.and II.:Id r.:o.'! 00 ~oi;2.[. 
(SI60,OOO OO)(tI:.e "s..a.:.;,r.d Extel'.1ion Dcpoalt") whi<:h shal; be::cme :l.ol::,rdUn:lao\" ~n the ';:ar" 
th,at thi.a Third Arne""':r",,,, II execute<! by bC>tilBuyar an4 s..Jll:r !.~d ,,-,CJc!:l.halJ :.Ql bb .ppbec 

.;..;:...t~l 

~. 

!',- ­

http:lU.t:.b1
http:reci~a.Lt
http:prvtr.lG
http:Purch>.se
http:Pur::.~:l.Se
http:Ongir.zl
http:Secor.ci
http:Sei!er,:.nd
http:CzJUN'.Cl


: 'E ~"; ,-:;i , ' ,:;... ...... :- ~, '":';: ;;: ~~, ::: t::.: _... r ~l ,". 

Ct'..LrFOJl_"'lACIVlLCODESECTlO~S 1671, lcr,:,;,:) :1'>~7 SEU.i=Rf--::EREDY 
WAIVES THE PROVISIONS OF CALrFOR."!1A crvLL CODE SFnrO~ 3389 U?(j~ 
tITHER (1'; THE F,A...T'lL'RE OF 8,;YER TO GOSE ESCROW FO~ Tl-:E I'ROP:':R 
?LKSL'A.,'~T TO nIT. 7'ER\lS OF THlS AGREl\1ENT OR nl);HE DEF AllT 9 v:.;: "iTS 
OF nns ."'G;<'EEM:E~T, lJPO~ 7l-.:E ELEGIO~ OF SELLF..R :N SELL.ERS SOL!: .i~','D 
ABSOLL'TE DISCR.ETIO~. THJS AGREE!vfE~ Wfi.L BE TE'i1u\1JNA TED 1\::0. EXCFPT 
FOR ElL"fER 'S l1'<1)E~f>,1TY A}..1) OTl-'.ER S?ECITIC OBUGATI0:-:$ REFERRED TO 
! !IRE:'" WHICh y~"Y BE E\'FORCED 9Y SELLER rfrJ Af)OlTlON TO COLLi:Cl 10-; 
A,SO RETEi'TlO:"J BY ~Fl.LER OF sU'Y,XS ::JEPOSIT, EXTENSION DEPOSJT ,,~1J 
q:(O~'D E.X7E~<SION DEPOSIT AS PROVIDED HEREUNDER), NEITHER PARTY '.l.rlL. 
HA \'E A':>'Y Fl:RTHER RlGHTS OR OULlGATIONS h'ERElJNDER TO THE On·I1R. 
EXCEPT fOR THE RJGHT OF SELLER TO COLLECT SUCH UQUtDA TED D.':"Jvl ;GES 
Fil.O~1 BtltR ~"'D ESCROW HOLDER 

-/..; 9 " 
Sell..:s !n;~-- Seller'l :nitlajs Seller's Il'\llIals Buver'~ lniL:dls-

The Purchase Agreement" hereby modified by 30dlng Ihe :'oiiowll1~ 


P1ra~~~2 as fodoW5 


")0 Tax Defmd Exchange Sdlu "grees 10 rea.)onably 
cooperate w.:h Purchaser In cor.summar:ng the saie of the Property 
~s P!r'f of a Simultaneous or nQn-slmul\d.l'eo~s lax-deferred 
~<c~an8e (the "Tax Exel-:ange"\ pursuant '0 SeC:IM : OJ; 0;' the 

[n:ernal Revenue Code of i 986 as amended, provldeC :har 

It) Seder :hal! not Of (e~UJred 10 lac (lIle 10 Jny property 
,ncbdl:1g the ProperTy, (ii) the Clo~lMg D.te shall nOl be oclayec Of 

~(er.~cd thereby, (iii) ~!l co~ts a...~ t:xpen'£ts sha1J be paId by 
?ufcnaser and (1';1) Pu(c~a$er ~hall mdemnlfy, d<:fe::d. prou:ct and 
'lOld Seller ~armles~ :Tem ,nv ilabilny, dar.1ag~.. com d:10 

cX;Jcnse~ fcLHed lO tnt: Ta.x &cha.nge " 

<\ Se<:110r1S 6 ;;(c), 6 :(g) 145. 2S ar.d :9 af,h. P~rct~se Agreement ar~ berebv 
del!.!cd m ~~Cll <;ntlretv 

Section 26 of the Purchase Agn::cmem IS hereby arnence<1 01' the 3djition of trle 
foilo'O,nng serllence al the end of Section 26 a5 follows 

":-';olwlthsta.ndlng anything 10 tile contrary !.hal may be cont::uned 

hertln, Seller sh.!! have lilt right to a~li8n this Agreement ",whou! 
Buyer's ,omenl." 

41)41Gv\' 

/t; .. r {j , 

http:OTl-'.ER


t\,'~\;::Ilme,!t rInd j.ssumption of Intangible Pl"o}Jert~ 

THIS A.SS1C;!,-JivlE"~--:T N<~} ASSUrv[PTION OF F,n ANGIBLE PROPERTY 
'~,ssignmell1') 1: l!jac.1c ii' cd'Illis i ()tl1 day of July, 20U]' by and hetween Hl\!"i\~()"-'; Ri-<,) TY 

('i,' 1>.)(, it CaL1cj:1ll2! cur~-'c'iJlk;n \,yI''<JFRED S COCKEY AS TRUSTEE: 01, THE 
\\L"-JJFRl:::.IJ S COCKEY )i()ST'Li .. S is and PRINCIPIA COLLECJE COi\'[C\!tii<!(i\llC) (" 

r .~c,il~cTlve!\ "Asc;ignor'· :ill( r,;.'-;(!-[ESTER DEVELOPMENT LLC c, (,jl'L';T!\,; llll!i'c; 

i:d~bi 1jI~'r CCHnp;-111Y /··.L\~;:~~~n~t") '.\ tl'] n.:ference to th~ fuilo'.-ying faCtS 

A .:"ssi'J:nl' ('\,TL tnt: ':(~, [)f,lpen\ leQalJv des:::,ihed 'x: Exhibit "/\,'" a>t(,~ilt'( 
- • - -- p -----­

!JC:-\:·1 ~> Clill] th·( 1n1:)1 f.i',. '_-J':-,~_' :I: :'.'); ........ _,~~~.~.~~ lhcrec~n C'~Prop~~rty"") 


[-~ -\...:;,~l~:nc\~ j;;lS L:"l~~C' , I,m may have' acquired\ ~>:::n""r; ;]Jllii'I~~l'Uk ':::: 

'.....'-jI1n~~11cn ".vnh the Pr\JpcT1~\ i (1:: G tG in tht: }\\(cllhSe A'!reemem \vhicf; l,S (lefl:lc;i [Wi:,'" • 

iDcl'J.ding_ but not lirnlted ~C)_ an\ L~"~~ :Iame used in connection with the Properh. 'ariOlL 
l' ," , 

~~~~>~-.;;" ...~n:.~,_ ncc"~::,("~_ .::: ~~"' ::~:!~:T_,-, '~er~1-rj,=attS ul c:ccupancy. rlgn~~ C~· Y",a-',. S,~-",,~":: 

2igr~~~~]:"~r:n1.S; \\;31"~-":' iine ~~g: ,~t;nl::Lt:: ,j+ji 11y agreenlent~), \vater nghts and (\,~, gas Zl!10 ~~-,"lnl~ .:~ 


~'!gh:~ _:l111cf~r~s\:"~ perTn1~:: (~ en~::_j::'~"!":f'n;~ related lCllhe operation oftbt_" Fi"U \" q; 


,1cc.()r"_~;~lJCE' v,nth itS curr~;:~ ~"[s:~ ClLd a!"r, end all developrnent rights; {~IE1Tl'~rn~:Jr~~: :~lld '~'J:L ,->1 


'iT[Cing1"r i le rlghL" -1tj~~' F}:t::-:~~~1': " ,c~~f':> anG appuftenance~ :,-:\\'oec'hL~" ' '-, 

Ct+Cc'lI1,,:, <. ~he J:.;r')Deft\ (::;o:le(~~i\e:\ the "intangibles") and has J.lso ac:~ :lr(::,! ~\i m:i\ ;-''.', 


~t.:(f\.!1~t:,(I, Ct:ftc:lL ~":pres~ l~11(: 1n1t)~ ',' arr3.nties_ including._ but not Jlrnitl-=-~~ -;CJ: i.he \\a::-::tl!~;'::"' 


.; ..... .:-,}~l1UT S gtLcrz·u COnIr2tC~ur rur Ul(' ;nlpi\]Venlctrr.s constructed on the 15t~)per~\, and )C.~i:"~ :.~t!:ej\.il 


·~\.)riLraCI\-\i- s sl_'lb(.>Jnll"aCtu~~ ('[n,~ ,- \\ ,"~~"r~dllies") 


F;U~5U2I1l Ie: th~ ~'2I" l-:~" ="1JI CtT-L(ilL ::\.gTteITlent of l)L:~"cha~~.' ane :)8.L:, ~~L:: .".' 

tscrov/ Instruc:c:ol1s entered lnlO D\ '\S~i!:Uior, 2.5 Selier, and Assignee. as Seryer (The 
:\,greemell('j, A3signor no\\ \je:x:;:~ :~' a,ssigll and uansfer to ASSignee ali of iI~ rlg)n l~Ti~ _,;: 

interest ir. and to the ImangibJe:, c,:,( ti':e \\'arranties, to the extent such right tltk and lin':"i c" 

rnay e:"isl and is assignable b\ ,"\',_,;2J':Y and Assignee d~sires to accept all\ s',,::n TnL"l~ii'};Co. c, 

')/arrantiec Ie the extent the\ ,;;-:1S1 Clnu iilt assignable 

NO\\ Tf-IEREFURE, 11, ,,,:(.,[,':lGeratlon of the mutual covenants anci conclltlc,ll:-­
\';f.~j einbe\o\' ~!:':t fonh, II is agreec 

1. Effect;\e as o-;~he Close ofEscro\v, as that phrase is detined lD tile 
'\greement :\ssignor assigns and LcansT'ers to Assignee and its successors and assigns, ali oj 
Assignor's "ight, title and !nterest in and to the Intangibles and the Warramies, to the eXlenl,uch 
i'lght, title and interest rna\' e>:JSi and is dssignable by Assignor. 

2 EffeCl!V(: a~ :JIThe Close of Escrow Assignee accepts the assignme!1l ,.'T 

:.he Intangible:, and the Vv'arranties 3.nc: shall be entitled to all rights and benefits accruing I:; ~ii: 
>\ssignor thereunder and hereby assumes ali obligations thereunder from and after lhe Clo)" 
E'3crow, 

~03948:2,l 

http:t!:ej\.il
http:L"-JJFRl:::.IJ
http:l!jac.1c


This ,\ssiunmenr mav tJe executed in counterparts whJch taken ~oQ.ether 
~ 0 ~ 

"hall constitute one and the same mstrument 

4 The provIsions of this instrument shall be binding upon and inure to the 
benefit of Assigner and t\ssignee and their respective successors and assigns 

S Assignor hereby covenants that it will, at any time lnd from time to tane. 
execute any documents and take such additional actions as Assignee or its successors or aSSigns 
shall reasonabiy require In order to more completely or perfectly carry om the transfers Intended 
to be accomplished by this Assignment 

iN WITNESS WHEREOF. Assignor and Assignee have executed this ~sslgnment and 
,\ssumption ofImangJl)le PrOl)erTi ,'is I)f the date set fonh above 

"A..SSIG0'OR'· " . .:\SSIGNEF" 

HANNON rlf.~Ln,' CO. F<C .. l\'r~'\NCI;~Sl'E~~ DE~/EL()P:'r'1EN'l'4 L.LC~ 

a California c()iy:>oration a California lirnlte.Q ;~:]b;lit"J c;'.,~·npany 

Bv 
0!arn(~, 

~, 

:::,13.1ne 
,­
...... 

,­
~'.;,.-eI~ By Gera.lc J ~\r·tarcil 

Its President Its: :Vlan:lgin~ \rr;mbe~ 

THE WiNFRED S. COCKEY 1983 TRCSTS 

By­
\Vinifred S Cockev as trustee 

PRINCIPJA COLLEGE COMMUNICATIONS 

By: 

Name. _____ 

Its: 


By: 

Name: 

[ts: 


40394822.1 
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ASSIGNMENT OF REAL PROPERTY PURCHASE AGREEMENT: 
'l""" 

THIS ASSIGNMENT is entered into Hollywood Vista Apartments, Ltd., a 

California Limited Partnership, herein f! Assignor" and LA VA ROCK EIGHTY 

a nrrlnp'1TUliability C,VililJa.U f! Assignee" for acquisition of the 
" 

California, moreLos Angeles, as 

Angeles, 

\VHEREAS, Assignor has Property Purchase 

"Real Property Purchase Agreement" between as 

and Hannon Realty Co., Inc.; Principia College Communications; And Winifred 
, . 

W. Cockey 1988 Trust as Seller;.wherein to acquire the Subject Property; ancJ 

VlfIEREAS, Assignor wishes to to the rights to purchase the Subject 

under the Real Property Purchase and 

Assignee wishes to accent 

to the Sllbject Pro~ 

1S maae to 

AssigIlor and Assignee IS 

to Replacement Property of AssignQr 1 s: IRC Section 1031 

transaction; 

NO W) TfIEREFORE, Assignor hereby assigns to all' of Assignor's rights and 

jnterest Real Property Purchase Agreement. hereby accepts assignment all of such 

rights interest in the Real Property 'Purchase The Real 'PropertY, Purchase - -- -- ...~ ­

is hereby assigned accordance \vith the terms 

agree as 

to 

C;lC;a.:;,C. UC1C;llU and Assignee any "-lHU;::'" or 

- ;r.,/" :'" ,-' 'j ~ - 3 
.. \; \...A . .)o' :J 

'-.." 



- -

''''\ 

interest in, 

holding, transfening or conveying Subject Property, including, limitation, any and 

my 111 any malmer ansmg out ot or incident to 

damages therefrom, 

2. Assignor and this is made 

purposes of facilitating the . S exchange to 

Accommodation to Assignment relates. pursuant to U.S. 

Treasury 1.1 only the Assignor Real ~l~r\-r'I~l-t, 

Sale have been to Assignee. purposes of any regarding 

of the Property'Property than holding or the 

to Accommodation Agreement Assignment this' 

transaction shall be deemed TO occunedon1y Assignor , l(ssignee 

shall not made a to dispute, or proceeding 

Subject Assignee's \VTitten consent. 

. . 	 . ,., 
.J. Agreement be binding upon and inure to 

their the parties successors and 

IN WHEREOF, 	 have. asslgnment 

Sale 

ASSIGNOR: Hollywood Vista Apartments, Ltd., .A~ California Limited Partnership 

~ 	 II
By:~Jd / I~,'/ q:DATED:·~I(I~I·tr-r~pr(· 

Gerald J. MardI, Managing Member 

ASSIGNEE: 	 LAVA ROCK EIGHTY LLC, .. .. 
A NEV/,J)A LIMITED LIAB~LI~Y'CQMP~y'i'-: 

BY: 	 API PROPERTIES CORPORATION, A CALIFORNIA CORPORATION 
ITS SOLE MEMBER 

BY: 	 iJ'(hl/l DATED )(l./;l~~ 
~----------	 . / I ' 

I 

Thomas W. Ward, Corporate Counsel 

~c~--
...J / 	 ~ 
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APARTMENTS, 

the California Limited 
Partnership known as lywoodApartments, Ltd.. 
DeMarti does hereby relinquish ofher . interest, and title to the 

known as HollY'vvood Vista Apartments, remaining limited 
Marcil and Gerald J. Marcil) shall now each own 49.5% 

partner interest in HollY'wood Vista Apartments, Ltd. 

In for Carina Taylor DeMani ~ s withdra'vval herein, Hollywood 
Vista Apartments, Ltd., has deeded 33.33% of the fee title of the property 
commonly lmown as Hollywood Vista Apts., 1417 . Vista St., Hollywood, 
California to Carina Taylor DeIvIarti and Charles DeMarti as husband and 

as of Nov. 14,2001. The effective date of this withdrawal is Nov. 4, 
1. 

o ag:reement shall inure the benefit or detriment the heirs. ,~ 

executors, / or successors es herein. 

litigation should required to enforce agreement, prevail' 
be emitled attorney's fees costs. 

The parties whose . are are hereby in agreement. 

. /" . ~\-~. ~\\ I ----I'­
-I) I I !~, A )/'10)......) ( ~l.;dv.A...1 • ~ I "'I QVJ;.) il-Il.-U\ 

oodglen Date tarlna Taylor .0eMarti c Date 
General Partner Limited Partner 
By Gerald J. 

(0 }l"iAAfu ~\~(&-b: ') ._11 r_ IL -0 ( 
Charles De Marti Date 	 Caror Marcil Date 

Limited Partner 

~AL!(u!~~Y 
Gerald J. Marcil 	 Datev 	 3 Limited Partner 

\ 


9'o 
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Carina & Chuck De Marti 14,2001 

Huntington Beach, CA 92646 

Dear Carina and Chuck, 

Good news. I think we can sell Vista for $5,400,000. The rents have 
skyrocketed over the last 12 months. We just got $1,350 for a 2 bedroom 
and $1,000 for a one-bedroom. I'm enclosing the rent roll for your review. 

I think we should ask $5,650,000 and settle at $5,400,000. I am not as 
motivated to sell as you and Peter, but I recognize this is good timing from a 
market standpoint. We will have the building paid off in 15 years and would 
be making cash flow in the mean time. However, a bird in the hand is worth 
2 in the bush. We can fmally make something. 

I want to be sure we are in agreement as to the distribution of sales proceeds 
before we sell it. Below is my accounting of where we are at: 

$5,400,000.00 Sales Price 

-$2,850,000.00 Balance of the loan 

-$ 189,000.00 Commissions (3.5%)* 

-$ 35,640.00 Transfer Tax (.66%) 

-$ 8,000.00 Title & escrow 

-$ 37,640.00 Security Deposits 

-$ 18,000.00 Payables 

$2,261,475.00 NET SALES PROCEEDS 

-$ 136,430.78 Interest differential owed to Carina** 
-$ 12,238.69 loan owed to Carina *** 
-$ 135.295.30 loan owed to Marcil**** 
-$1,977,510.40 Proceeds to Ownership% 

X 33.33% Carina's % 

$ 659,104.21 Carina's share 


+$ 136,430.78 Owed to Carina 

+$ 12.238.69 Owed to Carina 


$807,773.68 CARINA'S TOTAL PROCEEDS ***** 

\ \-\ .. 
i j ,'<"!"I'" 

C I'v ~-. / 
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• • 
*Commission: John Walsh has agreed to list the property for 1.5% and 2% 

outside broker. If he sells it himself, he gets 3% (we save .5%). 
though our agreement allows me to make a commission, I'm not charging 
one--nor do I any kind of a fee from 

* * Enclosed is schedule of interest paid on loan. 

*** Carina loaned Vista $8 from IS now 
$12,238.69. 
* * ** Enclosed is an accounting the year by year balance 
in to save property. We used a 15% one time service fee and 1 
interest (not 25% interest as previously requested) 

Crest 

** * * * You owe Peler Raducha 1 your netproceeds on 
$659,104.21 and the $136,430.78. 

If you with the above distribution, please below and FAX back. 
This distribution is based on our agreement for distribution dated 11-15 -00 

enclosed herein. 

Please me at 31 1-2000 if have any questions. 

Best Regards, 

Jerry Marcil 

I, Carina Taylor DeMarti, hereby approve of above method of 
distribution, and hereby authorize Gerald Marcil to list the property at 1417 
N. Vista, Hollywood for sale, and agree that he may negotiate any sale or 
above $5,000,000. 

Carina Taylor DeMarti Date 

~ 

~ ~ 

~ ~ 
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What should have happened if Hollywood Vista Partnership had 

merged into Manchester Development LLC. in 2001, as provided by 

Revenue Ruling 90-17, which clarified Rev. Rul. 77-458. 

Ownership May through November 2001 

Hollywood Vista Ptsp Manchester Development LLC 

\APP.H/W ~ 
99% / \ 1~ 50% 50% 

I 
Appellants H/W Woodglen Appellant Mr. Walsh 

10/10 5/10 5/10 

Appellants effectively owned 100% (10/10 of HV) 

Ownership Interest changes in surviving entity that should have occurred, but did 

not in 2001, per Revenue Ruling 90-17 and any true business arrangement. Mr. 

Walsh should have been diluted. 

Surviving Entity 

Appellants Mr. Walsh 

75% or 15/20 5/20 or 20% 

But actually Manchester Development LLC ownership interests remained 50% 

Appellant, 50% Mr. Walsh through August 31, 2002, proving no merger. 

Manchester Development LLC 

Appellants Mr. Walsh 

50% 50% 



ACTUAL OWNERSHIP IN MANCHESTER DEVELOPMENT, LLC 

May 2001 

Manchester Development LLC 

Appellants Mr. Walsh 

50% 50% 

Then: Manchester Development LLC acquires 100% Manchester property. 

Hollywood Vista Partnership Formally Dissolves with California Sec. Of State 

December 201 and files its final tax returns in 2001. 

Manchester Development LLC continues to file tax returns and report utilizing its 

own unique FEIN tax identification number (acquired in 2001) for returns filed 

2002 +. 

August 2002 

Manchester Development LLC 

~ 

Appellants Mr. Walsh 

50% 50% 

Manchester Development LLC always treated as a separate business 

arrangement, independent from Hollywood Vista Apartments l affairs. 





---

Agreement. 

MANCHESTER DEVELOPMENT/ 
WRlTTEN CONSENT OF MEMBERS TO ACTION 

The undersigned members MANCHESTER DEVELOPMENT/ 
to the following 

WHEREAS effective date Operating Agreement be amended to 
I; 2002. 


the GERA.LD 1. MARCIL be changed 

VlHEREAS/ interest of P. be changed 
from 50.ClO% to 40.00%. 

Exhibit B of Operating Agreement be amended to 
in membership 

THEREFORE, members hereby unanimously consent to the 
of membership interests as reflected Exhibit B to Operating 

action is I; 

1 ) W \ / 
12~h( (J !}../v'~-/J 

Gerald J. 

Vvalsh 

(,-, 
,,~ 

',­

.. !,.>'r.~':
/', / '" 





CERTIFICATE OF INTEREST 
Organized under the Beverly-Killea 


LImited Liabiiity Company Act of California 

On Mal' 9,2001 


NUMBER: 1 PERCENTAGE SHARE: 60.00% 

MANCHESTER DEVELOPMENT, LLC 

A California Limited Liability Company 


THIS CERTIFIES THAT GERALD J. MARCIL, is the record holder Sixty and 
(60.00o!~).. fully paid and nonassessable of 
DEVELOPMENT! LLC. A CALIFORNIA LIMITED 


This certificate 
surrender 

terms e Article 

is on the books of the Company in person or 
by duly authorized attorney this certificate properly endorsed in 
accordance with Organization Operating Agreement 
as amended to the dates 

In witness whereof, the Company has caused this Certificate to be signed by its 
duly authorized officers and its Company Seal to be hereunto affixed this 9th 
May, 

See the reverse of this certificate for a notice of the rights, preferences, privileges, and restrictions of 

the shares represented by this certificate. 

-



CERTIFICATE OF INTEREST 
Organized under the 

Limited Liability Company Act of California 
On Mav 9, 2001 

NUMBER: 2 PERCENTAGE SHARE: 40,00% 

MANCHESTER DEVELOPMENT, LLC 
A California Limited Liability Company 

JOHN WALSH is the record Forty and 
1100 percent (40,00%). fully paid and nonassessable percentage share of 

tvlANCHESTER DEVELOPMENT, A CALIFORNIA T n W''''O',,", 

COMPANY. 

is transferable only on books of the Company in person or 
authorized attorney upon surrender of this certificate properly endorsed in 

with the terms of the Article Organization and Operating Agreement 
as amended to the transfer. 

In witness whereof, the Company has this Certificate to be signed by 
officers and its Company to be hereun to affixed this 9th day of 

. ...., 

jli~kA-/A/ 
GERALD J MARCIL, MlLNAGER ~ 

See thE' reverse of this certificate for a notice of the rights, preferences, privileges, and restrictions of 
the shares represented bv this certificate, 



~tate of California 
Secretary of State 

Bill Jones 

LIMITED PARTNERSHIP 

CERTIFICATE OF DlSSOLUTION 


IMPORTANT· • Read instructions before com plating this form 

N:JTE: TH!S C:::RTI::ICAT:: 0= DiSSOLUTION (LP·3) MUST 3:: FILED IN ORDER TO D!SSOLV=. YOUR 

LlMiED PART~~:::RSHIP YOU MUST ALSO F!L::'A ::::RTI;:ICAT::: 0= CANCSLLAT!ON(LP-4!7) IN 

ORDER TO CAN::a YOUR C::::RTlFICAT:: OF LIMiTED PARTN::RSHLD ILP-1) AND NOT H>.i:UR FURTH:::R 

LIABILITY FOR TAX AS A LIMIT:::D PARTNERSHIP 

EFFECTIVT 
DATE 

/1 

FILED 

In th:: Office oUhe Secretary of State 

0: the Lll C2lilorn:? 

Dt: C 2 6 2001 

....-.f) /l0
t~...1:7~,ln.:: 

BlLL JON:':S, Se6£tary of State 

Tnls Space Fa: Filing USE Only 


'1 SEC;:"{t:TAR':' Or STATE: FE NUMBER 2. NAIvE OF UMIT='U PARTN:='RSHIP 

;...::t-':I'lE:[; 	 ?ARNT2HSH:? 

3:', 200 

i 4. THE: EV:::.NT CA.US!NG FE. DISSOLUTIJN 0;:: TrllS L1MIEO °-\RTN::RSHIF IS 
i 

A 	 IT !S T'-!:: TIM:: SP=.CiFlED IN r;..,E PflRTN::RSH!? .A.GR=:::MENT FOR DISS:JLUTION 
i p m:: EV::NTS ;:OF; DiSSOLUTiON THAT M:: SP:::GIFED IN r;-E DARTN:::RSHIP A::;R==MENT HAV:: O:::::URR:::D 

WRITT:::N C;ONS:::NT OF ALl. GEN::R.A_ PAHTN::RS .AND A Mt.JORf1" IN INT::R='ST O;::TrlE LIMiT::::) PAP.TN::R(S;If n 
i 

tJ n 	TrERE: A;:;;;:: NO G::N::RAL PARTN::RS TO CONTiNUE THE BUSINESS 0; TH::: LIM/ED PA;::;TN:::RSriF. 


ENTRY 0:: ,L. DEeR::=. OF JUDICtAL DiSSOLUTION UND::R SECTION 15S82 


i S. OrtiER INFORMATIDN TnE PARTNERS ~!iJNG lHE; CERllFi:AT;;: 0" (XSSOLUTION D::iERMIN::: T'J INCLUD" (ATTA::H AODiiiONAc 0 AuE$ Ii' N:::::::SSARY) 

I 

i6. NUMB::R OF PAG:::S ATIACH:='D (IF ANY)i 
iNONE. - I 
i
! 

7 I CC:RTlFYTr-lAT m:: SiATEMENTS COI\ITAlNED IN ir-l!S DOCUMENT AR::: TRUe twD CORRECi TO MY OWN KNOWLEDGE I D::ClARE 
THAT I fJ.M THE P=RSON WHO !S EXECUTING THIS INSTRUMeNT, WHICH EX:::CUTION IS MY ACT AND 0:::::0II BV'_. W~DDrT~N APT~V ;,;} .....H.-I. ~ _..;l • f TTC.;....;J.J 

II .J..-N- RALrv ;:" w . pnp"'N-n.r. '" wr, 

'r SIGNATUR::: POSmON OR mu: SIGNATUR::: PosmON OR TITL:: 

~ERALD J. HAR:IL (MNGNG MER) rz. -2J -(// 
PRINT NAME OAT:: PRINT NAME DATE 

,..---, 
SIGNATURE PDsmON OR TITLE SIGNA.TURE '\ POSITION OR TITLE-C 
'-. :::'. 	 3'---·· :::--;;[~ 

PRINTNAlVlE-'" ----., ,. DATE PRINT NAME 	 DATE 

FORM U'.J - NO FILING ;E~
SECISTATE (REV. 7198) Approved by Secrelo", or 51'!. 
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State of California 	 -,FFECTIVE 
DATE 

Secretary of State 
Sill Jones 

LIMfTED PARTNERSHIP 

CERTIFICATE OF CANCELLATION 


IMPORTANT· • Read instructions before completing this form. 

THIS CERTIFICATE OF CANCELLATION (LP-417) MUST BE FILED IN ORDER TO 
CANCEL YOUR CERTIFICATE OR REGISTRATION OF LIMITED PARTNERSHIP AND 
YOUR L1ABILrTYFOR ANY TAX AS A LIMITED PARTNERSHIP. 

.~ 	 .:.~ _ 2~~:01 
~.. It._ •• ' 

F~LED 
In Ul2' Office 01 thi) S;::iE,lmy 01 State 

cl the Sl?,!!:l (/ G,;:iicm;;-. 

DEC 2 6 2001 

"?J? ./[) " If 
1/v:::J~\''''''';(r 

BILL JONES, S~taryOf State 
This Space For Filing Use Only 

1. 	 SECRETARY OF STATE FILE NUMBER 12 N.A.ME OF UMITED PARTNERSHIP 
I 

199825400010 	 .) HOLLYWOOD VIST,ll, APARTME.NTS, 1,10., 11. CALIFORNIA :LIMITED PARNTERSHIP 

3. 	 1HE LlMI J toD PAATNERSHIP HEREBY CANCELS ITS; (CHECK ONE) 

[X J 	CERTIFICAiE OF LIMITED PARTNERSHIP (LP·1) PURSUANT TO SUBDIVISI:JN (8)(1) OF SECTION 15523 OF THE CALIFORNIA 

CORPDRA110NS CODE, 


1 REGISTRATION OF FOREIGN LIMITED PARTN::RSHIP (LP·5) PURSUANT TO SECTION 15696 OF THE CALIFORNIA CORPORATIONS 
coo!:, 

~ ()TrlER INFORMATION 1HE PARTNERS FILING 1HE CERTIFICATE OF CANCELLATION DEit;RMINE TO INCLUDE. IF ANY; (AHACH 
'ITIONA.L PAGES. IF NECESSARY) 

5. 	 NUMB2R OF PAGES ATTACHED. (IF ANY) 
NONE. 

6. 	 I CERTIFY TH.A.T THE STATEMENTS CONTAINED IN THIS DOCUMENT ARE TRUE AND CORRECT TO MY OWN KNOWLEDGE. I DECLARE 
TriAT I AM THE PERSON WHO IS EXECUTING THIS INSTRUMENT, WHICH EXECUTION IS MY ACT AND DEED. 

BY: WODDGLEN ~TS" LLC 

, I I /
.·~,/\..../i //) l!!/~.0"T) GENRL. 	 PARTNR. 

SIGNATURE POSITION OR TITLE 

SIGN.ATuRE 
 POSITION OR TiTLE 

GERALD J. MARCIL iHNGNG MBR) 12. -2t-(il 
PRINT NAME DATE 

PRINT NAME DATE 

SIGNATURE 	 POSITION OR TlTLE 

lo 	 SIGNil.TURE POSITION OR TITLE 

~fW;'. ~~ .Ii-:~ ~ 
.' 	,. \.. 	
'!f'ji...~ 'tV""~'i'# 

PRINT NAME 	 " ..t d (DATE 
PRINT NAME --elY 	 DATE 

--- ••• ~. • ....... f""1 l~lr ec:c::: 
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MANCHESTER DEVELOPMENT, LLC 


SAG 
 PROVIDES FOE MANDATORY ARBITRATION OF 

CLAIMS. SEE ARTICLE X HEREOF. 


LEGAL COUNSEL FOR THE COIVIPANY DRAFTED THIS 

OPERATING AGREEMENT. MEMBER MUST OBTAIN 


INDEPENDENT LEGAL AND TAX ADVICE TO TERMS OF THE 

AGREEMENT, AND WHETHER SUCH MEMBER'S INTEIZESTARE BEST 


SEIZVED BY OPERATING GREEMENT AND THE TERMS HEREOF. 
NO MEMBER MAY RELY UPON ANY REPRESENTATION orz 

COUNSEL FOR COIV!PANY TRAT N 
SET FORTH IN S OPERATING AGREEMENT. SEE 

RECITALS AND 

S AGREEMENT CONTAINS A ANT MEMBERS NOT 
OTHER MEMBERS IN CERTAIN LIMITED 

CIRCUMSTA.N 2.S. 

THEIR COJVIP 
OF MEIv1BERS TO 

Y. MEMBERS AND 
EIR SPOUSES MUST CONSENT TO THIS REST·RICTJON. ARTICLE 

VIII. 

THIS CREEMENT PROVI lv1EMBER­
MAGER FOR A PERIOD OF 

EXCEPT 

V AND 

35 BE REMOVED 
DURING INITIAL PER] BASED UPON 

CROSS MISCONDUCT, CROSS NEGUG ONESTY. 
ART} 

THIS GREEMENT PROVIDES FOR SPECIAL DISTRIBUTIONS AND 
ALLOCATION OF CASH FLOW, PROFITS AND LOSSES WHICH MAY 

RESULT IN PHANTOM INCOME FOR TAX PURPOSES, SEE ARTICLE 

THIS AGREEMENT PROVIDES FOR REQUIRED .ADDITIONAL CAPITAL 
NTRIBUTIONS AND REDUCTION OF A MEMBER'S PERCENTAGE 

INTEREST UNDER CERTAIN CIRCUMSTANCES. ARTICLE III AND 
SECTION 3.4 HEREOF. 

S AGREEMENT ALLOWS FOR THE RETURN CERTAIN MEMBER 
CAPITAL CONTRIBUTIONS WHILE THAT MEMBER RETAINS FULL 

PERCENTAGE AND VOTING INTEREST. SEE ARTICLE IV. 

XHIBIT: ~ :/l MANCHESTEr< LLC AGREEMENT PAGE 1
E \ OF __--1._1__ 



IN THE EVENT MEMBERSHIP UNIT IS ISSUED IN EXCHANGE FOR 
SERVICES RENDERED, OR TO RENDERED, FAIR MARKET 

VALUE OF SUCH INTEREST MAY BE REQUIRED TO INCLUDED 
THE GROSS INCOME OF THE MEMBER RECEIVING THE INTEREST. 

CH PROPOSED MEMBER SHOULD CONSULT WITH THEIR 01,yN 
INDEPENDENT TAX ADVISOR AS TO THE APPLICATION AND IMPACT 


OF THIS MATTER. FAILURE PROVIDE THE SERVICES SHALL 

RESULT IN THE CANCELLATION SUCH MEMBERSHIP INTERESTS. 


S AGREEMENT PROVIDES FOR CERTAIN PAYMENTS TO MADE 
ENTITIES "VHICH ARE NOT MEMBERS AND IN WHICH SOME 

MEMBERS HAVE A FINANCIAL INTEREST. S ARTICLE IV AND 
SECTION 4.9 HEREOF. 

THIS GREEMENT PROVID AUTHORITY FOR THE MAN GER TO 
ENTER INTO TRANSACTIONS ON BEHALF OFTHE COMPANY UP 

Tl,VENTY-FIVE MILLI ON OLLARS. SECTION 5.4(G ,. 

THE CENTA DISTRIBUTION OF PROFIT PROVID IN THIS 

AGREEMENT DIFFERS FROM ACTUAL PER GE OF CASH 


CONTRIBUTIONS. SEE ONS 1.24 AND ARTICLE IV. 


MEMBER'S VOTING INTERESTS DIFFERENT THAN MEMBER'S 

PERCENTAGE INTERESTS PITE 
 AL CONTRIBUTIONS OF 

CAPITAL. SEE SECTION 1 


ARE NO SUPER-MAJORITY VOTING REQUIREMENTS FOR 
CTION BE S ARTl V HEREOF. 

TH E QUORUM REQUIREMENTS MEETINGS OF 
ERS. SEE ARTI V 

NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREElvIENT, 
o ON MAY BE TAKEN WITHOUT MEMBER GERALD ].MARCIL'S 

SPECIFIC CONSENT. SECTION 1.20, ARTICLE V AND ARTICLE VII, A 
IYIEMBER ACTING IN VIOLATION OF THIS SPECIAL CONSENT 

PROVISION SHALL BECOME PERSONALLY LIABLE FOR DAMAGES 
INDEMNIFICATION. SEE ARTI 5 AND SECTION 5.11. 

THE MANAGER HAS THE RI TO CAUSE THE COMPANY TO ELECT 
KEEP ITS BOOKS ON AN ACCRUAL BASIS. SEE ARTICLE VI AN 

SECTION 

John Walsh (referred to individually as a Member 
Members) enter this Operating Agreement intoand 

as of 
as 

~ G (7,-­
DEVELOPMENT, LLC PAGE 2 c) OF~ 



1 Losses" means, for each 
an amount equaJ to the 

or vcriod. determined in accordance 

1 "Substituted Member" i~ defined in Article 

1.30. In In terest" means an 
or otherwise by operatlon of law, or a or bally 

business or assets of a Person 

to C1 

t. 

1 in 

means a tten consent or cast at a 

1. The Articles of Organiza tl on, a have 
previously been filed. Nothing in thIS Op requires an 
amendment to the Articles. 

N 
-_.•...._.__... _.._- ;...) -_._.-\ MANCHESTER LLC AGREEMENT PACE 7C1~= 

/' ...~' 





Member 
Member's 

Name 

6().OOt/~,J A sum up to 

U [:, to
1 

MANCHESTEr<. LLC l\GREEMENTPAGE27 

r f' ":"_. ::·::;;:Y::~~!~1'!]:t;;'I."; 



jviFJ>JCl-IESTER DEVELOPMEl\;'T, LtC FIRST AMENDED ANU ;{ESTATED AGREEMENT 
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State of California 

Birl Jones 


Secretary of State 

LIMITED LIABILITY COMPANY 

CERTIFICATE OF f\lIERGER 


(Corporations Code Section 17552) 

Filing Fee - Please see instructions, 

IMPORTANT - Read instructions before com pleting this form. 


_n nun 

ENDORSED· FILED 

in the office of the Secretary of State 


of the Stale of Califomia 


OCT 22 2002 


BILL JONESI Secretary of State 


This Space For Filing Use Only 
-Name of surviving entity:]·2..Type of entity: I 3. Secretary of Stale File Number: 4, Jurisdiction: 

3.nchester Development, LLC ILLC I 2001 i 311 0043 CALIFORNIA 
Name of disappearing entity: 16. Type of entity: I 7. Secretary of State File Number: I 8. Jurisdiction 

vA ROCK EIGHTY, LLC LLC 1 2001 0071 . I NEVADA 
Future effective date, if any: Month o Year 

If a vole was required pursuant to Section 17551 or Section 1113, enler the outstanding interests of each class entitled to vote 
on the merger and the percentage of vote required: 

Survivino Entity 

r- .iass e ntiUed to vote Percentaae of vote reouired Each class entitled to vote Percentaqe of vote reauired 

1 Memberships 51%51 %\/1 vi n berships 
. The principal terms of the agreement of merger were approved by a vote of the number of interests or shares of each class thai 

::TI0 1'-1 12 IS ONLY APPLICABLE IF THE SURVIVING ENTITY IS A DOMESTIC LIMITED LlABILln' COMPANY, COMPLETE 

from the merger. Attach additional pages if necessary. 

::TtONS 13 AND 14 ARE APPLICABLE IF THE SURVIVING ENTITY IS p,. FOREIGN LIMITED LIABILITY COMPANY OR OTHER 

company or 

Address 

State: Zip Code: 

Other information required to be stated in the Certificate of Merger by the laws under which each constituent other business 

entity is organized. Attach additional pages if necessary. 

Number of pages attached, if any: 

that the statements contained in this document are true and correct of my own knowledge. I declare that I am the 
perso,(1 who is executing this instrum,enl. which execution is my act and deed. 

Gerald J. Marcil. Manager 1-1"t-tTL 
Type or Print Name and Title of Person Signing Date 

.,lnature of Authorized Person for the Surviving Entity Dale Type or Print Name and Title of Person 

Ge , Member~dd::J ~;( c{-22-t7C­
Signalure of AuthorIZed fers:onfOfth€ Disappeanng EntJtye) Type or Print Name and Title of Person Signing 

_---"- LI
1 _ ---- -. 



OFMEMBERS TO MERGER 

We, the undersigned, representing at least a majority in interest of LAVA 

ROCK EIGHTY, LLC, do hereby consent to the merger of LAVA ROCK EIGHTY, 

LLC a Nevada Limited Liability Company and MANCHESTER 

DEVELOPMENT, LLC, a California Liability Company, the surviving 

entity to be MANCHESTER DEVELOPMENT, LLC upon the terms 

provisions of the Agreement of Merger between said entities. 

WITNESS our Signatures this 1st day of September, 2002. 

/l I J// " A.L:/~Afi (iZ/~/J..".J 
GERALD J. MARCIL, MEMBER 

{.\~) 



WRITTEN CONSENT OF MEMBERS TO MERGER 

We, the undersigned, representing at least a majority in interest of 


ANCHESTER DEVELOPMENT, LLC, hereby consent to merger 


ROCK 
 a Nevada Company and 

DEVELOPMENT! , Cl California Limited Liability Company, 

entity to DEVELOPMENT, upon the 

terms provisions the Agreement of Merger between said entities. 

WITNESS our Signatures this 1 day of September, 

J. JV1ARCIL 

.4:1:'/1 ~'. 7 u / 

/"/~/-/~? 
P. WALSH 

\~ 
-) ­

"') 
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lEA D S H-E E T 

02-:-0G3B·~46 
RECORDEDIF!lED IN OFFICIAL RECORDS 


RECORDER'S OFFICE 

LOS ANGELES COUNTY 


CAlIFnC~IIA 

MAR 18 2002 
AT8A.M. 

----.-~--.-----.. -.---- -. ..' _... -- ­
SPACE ABOVE THIS LINE FOR RECORDERS USE 

~ ~ 
TITLE(S) 

Oet:.V 

FEE D.T.T. 


FEE $33 SS 
A.F.N.F. 94 3 

.~

• 

CODE I20 

CODE 
19 ~ 

~CODE 

9_ 
 ~ 

ie 
@) 

, 

Assessor's Identification Number (AIN) 

To Be Completed By Examiner OR Title Company In Black Ink Number of Parcels Shown 


11 / B (902- D(Pl OO~ 

~ 
THIS FORM IS NOT TO BE DUPLICATED •

ription' Los Angeles, CA Document- Year. DoclO 2002.638446 Page: 1 of 4 
. LG-06-07-2006 04-52-44 PM Comment: 4118-2-101 

C 
C 



v 
c ... 

':Stewartlitfe 
RECORDING REQUESTED BY 0'2 06'38446 
WHEN RECORDED MAIL TO 
AND MAIL TAX STATEMENTS TO 

Gerald Marcil 

43-D Malaga Cove Plaza 

PVE., CA 90274 


GRANT DEED 
TIn.E ORDER NO. 3c{,O( (/06] ESCROW NO. 	 APN NO. L/ I( Y -) -(., 1- /0 I 

THE UNDERSIGNED GRANTORls) DECLARE(s) A:2f9 
CITY TAX $__0_____ ____R&T 11911 ValueDOCUMENTARY TRANSFER TAX is $ -0­

(I. 	Consideration of this propeny at less 1han $100-,­

______, and 
City of 

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknow1edged, 

LAVA ROCK EIGHTY,LLC. a Nevada Limited Liability Company, as to an undivided 60%, as tenants 
in common 

hereby GRANT(s) to 
MANCHESTER DEVELOPMENT, LLC a California limited liability company 

the following described real property in the County of LOS ANGELES State of California: 

LEGAL DESCRIPTION ATTACHED HERETO AND HADE A PART HEREOF. 

( 
\ 
~HIS CONVEYANCE CHANGES THE MANNER IN WHICH 
'I TLE I S HELD, 'GRANTOR ( S )" AND GRANTEE ( S ) 
.EMAIN THE SAME AND CONTINUE TO HOLD LAVA ROCK EIGHTY, LLC.,

THE SAME PROPORTTONATE INTEREST A NEVADA LIMITED LIABILITY COMPANY 
R & T 11911. 


BY: HOLLYWOOD VISTA APARTMENTS,' LTD. 

a California Limited Partnership 


Dated December 15th. 2001 
 BY: ~4i~&v 
Gerald J. ~rcll. Managing Member 
of Woodglen Apes, .LLC 
General Partner 

STATE OF CALIFORNIA ) 
COUNTY OF )5,5, a _ -;;>' 

On December 15th, 2001 before me, COI"V'...v/~' J ,oc?,€/<f?'J"D---' 

(here in~ert name lind title of the offk:er) , personally appeared 

personallykoown to me (or proved 10 me on the basis of $lItisfactory evidence) to be the pe:rson(s) whose name($) is/are subscribed to the within instrument 
a nd acknowledged to me that heisheJ!l1ey executed the same in hismer;lheir authorized capaclty(ies), and that by hlslherltheir signature(s) 011 the instrumenl 
Ihe person(s). or the entity upon behalf of which tht) person(s) acted, executed the instl'llment 

WITNESS my hand and offIcial seal. 

CONNIE L BURLESON ~ 
~ ~fI!Il COM... if 124<4322 

OTAR)' PUBUC-CAJJFORMA, G 
LOS ANG.ELES COUNTY 0J2~ --Ic;;r~ ~~.;3~~1~~.{ 

Signature 

00<:'.;UM£Hl' F"~OYICCO!rV #T'f!W.l.RT TtTLE: OF CJII.Ljr'OA..NV>.. INC 	 CAN1iJEttU:;IfI)C 

[ "iption: Los Angeles. CA Document-YearDoclD 2002,638446 Page: 2 of 4 
C. ,LG-06-07-2006 04-52-44 PM Comment.' 4118-2-101 

http:CJII.Ljr'OA..NV
http:T'f!W.l.RT


YcAR Member's ~ Ire of income, 

2001 Deductions, Credits, etc. K-1 (558) 

C Enter member's perce mage 

to specla; (iii End of year (2) ner~ if this is an inveSTment partnership 

Seciions 17955 and 

Prom snarmg ..... 60.0000 000 % G Cneel; nere it tnis IS: .. 

.' "'r'; ~;~'~:'~~~:~~~·::t;;s. and ZIP Code 

D Member'S snare of. iiabiHties: 

!~) [XJ fndrvi~ual (5) General Panne:-snfP LLC Nonrecourse .5) _________ 

(2) S CorporatIon (6) Llmaed Pannefsi1ip 19) IRM<EOGHISED Qualiflea nonrecourse finanCing .$ 

(3) EstateITrus' (7) LLP =:xempt Orgamzatlon Other 

t4) C Corpora!!on 

"'$ 

B Is this member a jorelg~ memoer? el 1 Yes No F (1) Check here if this IS a 

8etore decrease 
or terminanon 

~ Tax sheller registration number _________________ 

f}~ ., 
;--~l 

Loss sharIng ~[, til 60.0000000 % /-. final Schedule K-1 (568) (2)L-J An amenoed ScheDule K-i (568) 

Ownershin oi caoita l 0,':, e 60.0000000 % H is this me mOB, 2 nonresloent 01 California';; .... Yes ",I X : No 
Analvsls of member's caoitai ac~ount· 

Caoilal ac:::ount at (0) Capi,al comriouted Member's snare of line 3, Witndiawais and 

begmnlng 0: year During year and iine 7, rorm 56E, dismDutlons 


fy'I-2· 


i I.. 	 !.. 1,638.800.\ .. -3,079,433. I l! ~ 1.440,653 .

Cieier 10 Member's Instructions 10' SchedUle K-1 (56810elore emerina informallon irom tnis scneduie on your Calliorma reTUrn.
.Q' 

(b) 	Amour.: jroFT' (c) California adiusTments I lOlal amounts USInQ (e) Caiiiornia 
iederal SchedUle source amountsCalifornia lawDiSlrioUlive snare iTem ICombm8 cOlumnK-1 	 and credilsIb) and column (e)) 

Ordinary mcome (loss: tram uadE 


or bUSiness aClivities i .... 
~ 

2 Net income (loss) irom rentai rea'i 

estaTE acllvilles 
1 
I 

It> 
I 

I"" 
3 Net mcome irofT! otne; renlal 

aCllviues 
.; PortioilO Il1come (loss;: 


income a Interest Ie I"", 

(Loss) 	 b Dlvloends j- !,.. 

c Royall!es • I".. 
d Net capital (Jam (loss) .. I"" 
e Dtner portfoiio Income (loss) I. i".. 

5 Guaranteed oayments to members. I- !.... 
6 Net gain lioss) und8; IRC Section 1231 

(otner than due 10 casualty or tneft) . • i".. 
7 Other income liass) . 	 I- I".. 

.- ---,------------,
IeCharrratlie contrihutlons 

9 Expense deduction 10, recovery properly 

Deduc­ Sections 17257.2,17267.6, 

17268, and IRe Section 179), __ ....... 


j 1 Otne r deductions. 


tions 

I~~'" 
7'---\ 
r-~<J 

\ 

J K156801104022 I 	 Schedule K-1 (568) 2001 Side 1 
12942'1 
12·1A~O"l 1 



 

    

CALIFO~~IA FOOTNOTES STATEMENT 

t .;'CHESTER DEVELOPMENT, LLC 
43 l'ftI..LAGA COVE PLAZA, SUI.TE D 
PALOS VERDES ESTl'.TES, CA 90274-1360 

F.E.I.N.  

FORM 1065, r.Y.E. DECEMBER 31, .2001 


ELECTION TO AMORTIZE LIMITED LIABILITY COMPANY 
ORGANIZATION EXPENSES, UNDER IRe SECTION 709: 

THE LIMITED LIABILITY COMP~ry ELECTS! PURSUANT TO 
IRC SECTION 709, TO A-~ORTIZE ITS ORGANIZATIONAL 
EXPENSES OVER A 60-MONTH PEEIOD. THE PERIOD IS TO 
BEGIN ON Y~Y 9, 2001, THE DATE ON WHICH THE 
LIMITED LIABILITY COHP~ry COMMENCED DOING BUSINESS. 

ELECTION TO A-~ORTIZE STl:..RT-UP EXPENSES, 
T.J:NuER IRC SECTION 19:;: 

THE LIMITED LIl'.3ILITY COMPl'.1:>ry ELECTS I PURSUANT TO 
Ipt"'l SECTION 195 f TO l<.MORTIZE ITS STl<..P.T-UP EXPENSES 
C1' A 60-MONTH PERIOD, ,FOR EXPENDITURES 
l! 
-,0~RED IN STAP.TING UP A BUSINESS w~ICH 
COMMENCED ~~y 9, 2001. 

ELECTION TO ADOPT THE RECUR?ING ITEM EXCEPTION, 
UNDER IRe SECTION 461 (E) (3) : 

THE LIMITED LIF~ILITY COMP_~ ELECTS, PURSUl<~T TO 
IRC SECTION 461 E) (3), TO ADOPT THE RECURRING ITEM 
EXCE~TION WITH RESPECT TO l<.LL P.ECURRING ITEMS_I 
INCLUDING PROPERTY FOR ALL RENTAL REALI 

ESTATE ACTIVITIES. 

f
r""',

'\ 

\ '\-' 
.y 

~ 
~ 

5 STATEMENT(S) 1 






D~C 20 06 OS;46p GE . D HARC I / P. V. Dev. :31 0 7~ 2003 p.3 

b PALOS VERDES DEVELOPEHS 

MANAGEMENT COMI'ANr 

escrow 

v 

to on your grant deed 
to Manchester Development LLC as to 

as to an undivided 

The Seller would prefer if you just this change unto the Grant Deed 
without getting it resigned. This is O. with me. contaer the Seller 
10 verify. 

Thank you and Best Regards, 
~ ; ("\ ~ -'J ;'
Jr. 'I cG;{/ )1', / r:~ ;r:V'-r:.ul,,/ 

\jet-ald 1. MarcW 

CC' 	 Renee Lindsey 

John Walsh 


43 Cove D • Palos Verdes 	 360 • 0) 791 0) 

D
'-"­ -lJ /

L.-­

http:r:V'-r:.ul
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Rev. Rul. 90-17; 1990-1 CB. 119; 

1990 IRB LEXIS 71, *; 1990-8 I.R.B. 13 


Revenue Ruling 90-17 

Rev. RuL 90-17; 1990-1 e.S. 119; 1990 IRS LEXIS 71; 1990-8 I.R.S. 13 

January 1990 

[*1] 

SUBJECT MATTER: Continuation of Partnership 

SUMMARY: 

Three merging partnership contributed their assets to a resulting partnership in exchange 

for an interest in the resulting partnership. The interests in the resulting partnership were 

then distributed proportionately to the respective partners of the merging partnerships. 

Under LR.e. § 708(b)(2)(A), the resulting partnership could be considered a continuation 

of two of the merging partnerships whose members owned an interest of 50 percent in the 

capital and profits of the resulting partnership. However, under !reas. Reg. § 1.708-1 

(2)(i), the resulting partnership was considered to be a continuation of the partnership that 

contributed the greatest dollar value of assets to the resulting partnership. The IRS held 

that I.R.C. § 761(e) did not cause the termination of the resulting partnership. Because the 

resulting partnership was considered to be a continuation of one of the merging 

partnerships under I.R.e. § 708(b)(2)(A), liquidating distributions by the other merging 

partnerships of 50 percent or more of the capital and profits interest in the resulting 

partnership did not cause the resulting partnership to terminate under § 708(b)(1)(8). 


APPLICABLE SECTIONS: 

.;±.Section 708.-Continuation of Partnership 

±26 CFR 1.708-1: Continuation of partnership. 

(Also Section 761.) 


TEXT: 

Continuation of partnership. Section 761 of the Code does not cause the resulting 
partnership of a partnership merger to terminate under section 708. Rev. Ruls. 68-289, 1968-1 
e.B. 314 and 77-458, 1977-2 C.B. 220 clarified. 

ISSUE 

If a partnership resulting from a partnership merger is considered a continuation of one of the 
merging partnerships under section 708 (b) (2) (A) of the Internal Revenue Code j do 
distributions by the other merging partnerships of 50 percent or more of the capital and 
interests in the resulting partnership cause the resulting partnership to terminate under section 
708 (b) (1) (B) because of the application of section 761 (e)? 

FACTS 

A and B each owned a 50 percent interest in RP, a partnership having assets worth $500x. B 
and C each owned a 50 percent interest in MP1, a partnership having assets worth $400x. D 

htt",,·/lnmml jpv;c ('('It'Yl lrpcP>;l,·"h/,"pf,-;P\lP'/ t'Yl=L1"L1Q"p':l '>;lh,,7 hO/Qh 1.1/771.1'hfQ 1"rlhRr h1' ()hI1711()11 
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and E each owned a 50 percent interest in MP2, a partnership having assets worth $100x. For 
business reasons independent of federal income tax consequences, the agreed to merge 
RPr MP1, and MP2. The merger was effected by each merging partnership contributing [*2] 
its assets to the resulting partnership in exchange for an interest in the resulting partnership. 
With respect to the interests in resulting partnership RP received 50 percent, MP1 received 
40 percent, and MP2 received 10 percent. The interests in the resulting partnership were then 
distributed proportionately to the respective partners of RP, MP1 and MP2. After the merger 
transaction, the interests in the resulting partnership were held, 25 percent by A, 45 percent 
B, 20 by C, and 5 percent each by 0 and by E. 

LAW AND ANALYSIS 

of the Code provides that an existing partnership shall be considered as 

continuing such time as it is deemed terminated under section 708 (b). 


Section 708 (b) (1) of the Code provides rules of general application governing the termination 
ips. Section 708 (b) (1) (S) provides a partnership shall be considered 

if, within a 12-month period, there is a sale or exchange of 50 percent or more of 
total interest in partnership capital and profits. 

(2) of the provides of special application governing the termination 
of partnerships involved in mergers, consolidations, and divisions. [*3] Section 708 
(A) provides that, in the case of a merger or consolidation of two or more partnerships, the 

partnership shall be a continuation of any merging or consolidating partnership whose 
own an interest of more than 50 percent in the capital and profits of the resulting 


partnership. 


+Section 1.708-1 (b) (2) of the Income Tax Regulations provide that, if a resulting 
partnership can, under section 708 (b) (2) (A) of the Code, be considered a continuation of 
more than one of the merging or consolidating partnerships, it shall be considered the 
continuation of the partnership that is credited with the contribution the greatest dollar value 

assets to the resulting partnership. Any other merging or consolidating partnership shall be 
considered as terminated. 

Section 761 (e) of the Code, which was added by the Tax Reform Act of 1984, section 75 
1984-3 e.S. (Vol. 1) 1,102, provides that, except as otherwise provided in regulations, for 
purposes of section 708, any distribution of an interest in a partnership (not otherwise treated 
as an exchange) shall treated as an exchange. 

In Rev. Rul. 68-289, 1968-1 e.B. 314, three partnerships, and P3 [*4] are merged. 
Ali three partnerships have the same partners and, therefore, under section 708 (b) (2) (A) of 
the Code, the partnership resulting from the merger could be treated as the continuations of 
either PI, P2 or P3. However, because P3 contributes the greatest dollar value of the 

ng partnership is conSidered the continuation of P3. PI and P2 are treated as having first 
transferred their assets and liabilities to P3 in exchange for partnership interests and then as 
having distributed the P3 interests in liquidation. 

Rev. Rul. 77-458, 1977-2 C.B. 220, considers the proposed merger of ten partnerships, PI ­
P1G. These partnerships all have the same equal partners, A and B. Under the plan of merger 
P2 P1G will transfer all of their assets and liabilities to P1 (the largest partnership by 
value assets) in exchange for partnership interests in P1. P2 - P1G will then distribute their 
interests in P1 to A and B. Rev. Rul. 77-458, 1977-2 C.B. 220 concludes that the partnership 
resulting from the merger of P1 - Pl0 will be considered the continuation of P1 because P1 will 
contribute the greatest dollar ue of assets to the resulting partnership. 

Under section 708 (A) of the [*5] the partnership resulting from the merger of 

hth·,,, ·11" n",,, l ...v; C' "A~ IrAC'AQ.·"h l .."t.,..;""",') ,."=Lt,,AOf'A1 'J "h:,,'7 h:O'J Q.e; 1 A 'J'7T) II 'J h:f'Q 1 ",;i.e; Rr h ... (i.e; 11 '7 /'){\ 1 1 
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RP, MP1, and MP2 can be considered the continuation of either RP or MP1. This is because both 
members of RP (A and and the members of MPl (B and C) become the owners of more 

than 50 percent of the capital and profits interests in the resulting partnership. In accordance 
with section 1.708-1 (b) (2) (I) of the regulations, however, the resulting partnership is the 
continuation of RP, the partnership that contributes the greatest dollar value of assets ($500x). 

Consistent with the analysis in Rev. Rul. 68-289, 1968-1 C.B. 314, MPl and MP2 are 
to have contributed their assets to RP in exchange for ownership interests in RP. MPl and MP2 
then liquidate and distribute their the RP interests, to their partners. Because the RP 
partnership interests are received 40 percent by MPl and 10 percent by MP2, a total of 50 
percent of the RP interests is distributed in the course of the merger. If section 761 (e) of the 
Code causes the distributions to be treated as exchanges to which section 708 (b) (1) (B) 
applies, RP will terminate. 

The question thus presented is whether sections 761 and 708 (b) (1) (B) of the Code have 
effect of adding [*6] an additional requirement to section 708 (b) (2) (A), namely, that 

fewer than 50 percent of the interests in the resulting partnership are distributed in the merger. 

Section 708 (b) (2) (A) of the Code applies only to mergers and consolidations. Together with 
section 1.708-1 (b) (2) (i) of the regulations, it provides the exclusive means ror deciding 
whether a partnership involved in a merger will terminate. Section 708 (b) (2) (A) does not 
define the term "merger." However, as illustrated in Rev. Rut. 58-289, 1968-1 C.B. 314 
Rev. Rul. 77-458, 1977-2 C.B. 220, a merger includes the distribution by the terminating 
partnerships of interests in the resulting partnership. Thus, section 708 (b) ( (A) is a statute 
that creates a specific rule for a particular transaction, a merger, and that transaction includes 
the distribution of resultinq partnership interests. 

Paragraphs (1) and (2) of section 708 (b) set forth, respectively, a general rule on the 
termination of partnerships and specific rules on partnership terminations where a partnership 
merger, consolidation, or division is involved. The specific rules are clearly exceptions to the 
general rule and intended to override the general rule in the limited circumstances [*7] to 
which they apply. Even if this relationship were not clear from the provisions themselves, a 
basic principle of statutory construction is that a specific statutory provision, like section 708 

(2), is not controlled or nullified by a more general one, like section 708 (b) (1), unless that 
result is clearly intended. BU/OVi! Watch Co. v. United 365 U.S. 753, 6 l. Ed. 2d 72, 81 
S. Ct. 864, 1961-1 C.8. 782 (1961). The legislative history of section 708 (1) (8) neither 
states nor implies a congressional intent that the provisions of section 708 (b) (1) (B) take 
precedence over the partnership merger rules under section 708 (b) (2) (A). See S. Rep. No. 
1622, 83d Cong., 2d Sess. 388 (1954), and H.R. Rep. No. 83d Cong., 2d Sess. 61 
(1954). Nor does the legislative history of section 761 state or imply a congressional intent 
to change the relationship between the provisions of sections 708 (b) (1) (B) and 

708 (b) (2) (A). See H.R. Rep. No. 432, 98th Cong., 2d Sess. 1225-27 (1984), S. Prt. No. 169 
(Vol. I), 98th Cong., 2d Sess. 236-38 (1984), and H.R. Conf. Rep. No. 861, 98th Cong., 2d 
Sess. 863-65 ( 1984-3 C.B. (Vol. 2) 1, 117-19. 

In other words, the purpose [*8] of the exception contained in section 708 (b) (2) (A) of the 
Code and section 1.708-1 (b) (2) (1) of the regulations is to provide for the continuation of one 
of merging partnerships as the resulting partnership if the 50 percent test of those 
provIsions IS notwithstanding the provisions of the general rule of section 708 (b) (1). 
Consistent with this purpose, a resulting (continuing) partnership in a merger to which section 
708 (b) (2) (A) applies is, as to the elements of the merger itself, excepted from the application 
of the termination provisions of section 708 (b) (i). 

Since section 761 (e) of the Code cannot cause a termination of a partnership except through 
its effect on the term "exchange" in section 708 (b) (1) (B), and since a resulting partnership in 
a merger to which section 708 (b) (2) (A) applies is excepted from the aDDlication of section 

httn"'!!urww Ipvi" r()m!rp"p::lrrh!rptr;p"p? m=4e4Qppi')::lhr7hQ,)Rh14,)77,)4')hfRl rrlhRr hr Ohl17nnll 
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708 (b) (1) as to the elements of the merger itselft section 761 (e) cannot cause 

termination of the resultinq partnership merely by virtue of its section 708 (b) (2) merger. 


the distribution of a total of 50 percent of the RP interests by MPl and MP2 during the 
course of merger will not cause a termination of [*9] RP under section 708 (1) ( of 
the Code. 

HOLDING 

ip mergert if the resulting partnership is considered a continuation of one of the 
under section 708 (b)-(2) CA) of the Cadet liq\1idating by the 

of 50 percent or more of the capital and profits interest in the 
p do not cause the resulting partnership to terminate under section 708 

EFFECT ON OTHER REVENUE RULINGS 

Rev. Rul. 68-289 t 1968-1 C.S. 314 and Rev. Rul. 77-458, 1977-2 C.B. 220 are clarified. 
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BETTY T. YEE
(ATE BOARD OF EQUALIZATION First District San FrancIsco 

,.:>ROPERTY AND SPECIAL TAXES DEPARTMENT 
BILL LEONARD 

450 N STREET, SACRAMENTO, CALIFORNIA Socond Dls!iicl, OmanO/Saeramento 
PO BOX 942879, SACRAMENTO, CALIFORNIA 94279-0064 

MICHELLE STEEL 
916445-4982 .. FAX 916 323-8765 Thlfd Dlslne!, Rolling Hills Estates 
INWW.boe,ca.gov 

JOHN CHIANG 
Slate ControllefSeptember 14, 

STEVE SHEA 
Acflng Memo., 

Fourth DIslJicl, Los Angeles 

RAMON J. HIRSIG 
Executive Dlrector 

No, 
TO ASSESSORS: 

have received numerous inquiries regarding change in ownership 
where current market value is less than factored base year value, 

Specifically, a property owner transfers his/her property to a second party, and then the second 
party transfers the property back to the original owner, on the same day. The apparen 

consequence is to record a change in ownership that would establish a new base 
value at a current market value, thereby reducing property tax obligations, County 
assessors have inquired as to whether the step transaction doctrine could applied to 
transactions, The answer is 

step transaction doctrine is applied 
in order to circumvent the change 111 

is a change in ovvnership dependS Upor: 

alone or, 
doctrine focuses on whether 

treated as a 

principle is 
of a transaction 

may stand 

In Shuw(f 
three 

Court of set forth 
doctrineapplication 

were really 
component of a single transaction intended 	 to be taken 
purposes of reaching the end result, the steD transaction 	 apply and the 

• 	 1'.,na result test, Under tile end result test, if it appears 

-intermediate steps may be disregarded, -
• 	 Interdependence test, Under the interdependence if the or transfers taken were 

so interdependent that legal relations created by one transaction or transfer would 
have been fruitless (apart from the parties' intention to qualify for an exclusion) without 
completing the entire series of steps, then the step transaction doctrine may apply and the 
intermediate steps may be disregarded, 

• 	 lJmamg commitment lest. Under the binding commitment if the structure of the 
transactions establishes that there is an agreement once the first steD or transfer is 

ShUWCi investments Corp. 1'. orLos Angeles (1991) 1 Cal.App.4 'h 1 1648-1649. 
, Slnl\vCI, supra. at p. 1648. 

http:INWW.boe,ca.gov


'fO COUNTY ASSESSORS 2 September 14, 2009 

the remainder of the steps, 
transaction doctrine may 

are 
steps may be disregarded. 

taken that the partJes 

change in ownership county assessors should be particularly 
transactions involving To ensure that these tax-avoidance 

transactions do not involve employee-owned we remind county assessors that they 
should have effective procedures maintaining the integrity of assessments of employee­
owned property (see Letter To Assessors 2008/058). 

you have further questions regarding the step transaction doctrine, please contact the 
Assessment Services Unit at 916-445-4982. 

J 

) AkMillin-BCEDIMiramar Ranch North v. (l 3 556. 
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.10., 88",1 	 L.U...t::-n..IIIU &;;'A"'IICUI~t::::; /ERSIONForm . &.."t 
(and section 1043 conflict-of-interest sales) 2001 

DepartmeM of tTie Treasury 	 Attachment .. Attach tD your tax return.--temel Revenue ServIce 	 Sequence No, 109 
;ne(s) shown on tax relurn Jdentilying number 

VISTA APARTMENTS, 
Information on the Like-Kind Exchange FORM 8824 NO. 1 

Note: If the property described on line 1 or line 2 is real or personal property located outside the Unlled States, indicate the country, 

1 DeSCription of like-kind property given up .. REAL ESTATE: LOS ANGELES, CA 

HOLLYWOOD 

2 Description at like-kind prope rty received .. 

3 	 Dale like-kind property given up was originally acquired (month, nay, year) 

4 	 Date you actually transferred your property to othe' party (month, nay, year) 

5 Date like-kind propertyyou received was Identified (month, day, year) (see Instructions) 

6 Date you actually received the like-kind property from other party (month, day, year) 

7 Was the exchange made with a related party (see instructions)? If "Yes: Part Ii. I: "No: go to Pan 

Yes, in this tax year b D Yes, in aprior tax vear 

3 106/29/87 
4 I 11/14/01 
5 I 10/24/01

'6 I 10/24/01 

Related Party Exchange Infonnation 
B Name ot related party I Related party's identiiying no, 

I 

Address (no" street, and apt., room, or suite no.) 

City or town, state, and ZI P code 	 Relationship to you 

9 	 During thiS tax,year (and before the date that is 2 years atter the last transfer 01 property thaI was part ot the exchange), 
did the related party sell or dispose of the like-kind property received from you in the exchange? Yes No 

During this tax yea r (and before the nate that is 2years atter the last transfer of property that was part of the exchange k 
did you sell or dispose of the like-kind property you received? DYes DNo 

If both lines 9 and 10 are "No" and this is the year of the exchange, go to Part /II, If both lines 9 and 1 0 are 'No" and this is not tne 

exchange, stop here, If either line 9 or line 10 is "Yes, " complete Part III and report on thiS year's tax return tne deferred gmn or 

unless one of the exceptions on line 11 applies, See Related party exchanges in the insrl1Jctions, 


11 If one of th eexceptions below applies to the disposition, check the applicable box: 

a Tne disposition was after the death 01 eltner olthe related parties, 

b The disposition was an involuntary conversion, and the threat 01 conversion occurred after the exchange. 

c You can establish to the satisfaction of the IRS that neither the excnange nor the disposition had tax aVOidance as its principal purpose. If this box is checked, 

lR~tt)fU;1 
attach an exolanation (see instructions), 

Realized Gain or (Loss), Recognized Gain, and Basis of Like-Kind Property Received 
Caution: If you transferred and received (a) more than one group of like-kind properties or (b) cash or other (not like-kind) 
property, see Reporting 01 multi-asset exchanges in the instl1Jctions 

Note: Complete lines 12 through 14 only if you gave' up property thiit was not like-kind Otherwise, go to line 15, 
I I 

12 Fair market value (FMV) of other property given up 

13 Adjusted basis oj other property given up 

14 Gain or (loss) recognized on other property given up. Subtract line 13 from Ime 12. Report the gain or (loss) 

the same manner as tf the exchange had been asale 

15 Cash received, FMV of other property received, plus net liabilities assumed by other party, reduced 

(bul not below zero) by any exchange expenses you Incurred (see Instructions) 

16 FMV of like-kind property you received 

17 Add lines 15 and 16 

18 Adjusted basis of like-kind property you gave up, net amounts paid to other party, plus any 

exchange expenses not used on line 15 (see Instructions) 

19 Realized gain or (loss). Subtract line 1Bfrom line 17,., ... , .. 

20 Enter the smaller oi line 15 or line 19, but not less than zero , 

income under recapture rules. Enter here and on Form 4797, line 16 (see instructions) 

Subtract line 21 from line 20. If zero or less, enter -D-.If more than zero, enter here and on Schedule D 

Or Form 4797, unless the installment method applies (see instructIOns) . 

23 Recognized gain, Add lines 21 and 22. 

24 

For PaperworK Reduction Act Notice, see sepa rale Instructions, 
iQc;.,.r::.::;,() rnllt1Q7? fT1f1nnc: 'J T\l nh.f\")n UrlTTVT",1nrl"rl "'f7'Trm"tl ""'.,......,'"1\T"'\,t"'lH.KT':"l"'''mr 

Form 8824 (2001) 
mnIlO'7'l 



1 
I 

i 

ASSIGNMEN,T OFM'h"'MBER:rN1.:.1E~,ST.I~LAVA ROCK EIGHTY, LLC, 
A Nevada Lun/i:d Llablllty Company 

FOR VALUABLE CONSIDE~ATlt the receipt and sufficiency of which are hereby 
acknowledgeci,thelmcie.rsigned HOLLY : OD VIST.A APARTMENTS; CIt)., a California 
Limited Partnet:s.hip, (" Assignor")! Soie M ..ber orLr.'1y.ra Rock Eighty, LtC; ~ Nevada 
Limited. Liability Company ("Company"',: bes.here?), assign, transf~ and warrant to 
GEHALD ). MARCIL, M'1.d individuaL the· , tire Metnbership Interest in and to the ' 
Compar.y, 

ThIsassjgnmenth'l.c1udesj Withoutl~•. itation, all or Assignee's rig}il;StC!~.)(ercise all 
power~i;l5 Q. Mt:!mberunder the Operating" gi'~ement of tneCornpany,.uswelJ as-aU other 
rights· of ASsig·tI.ee in and to the. Carnpany: .q,t.he income] liebiHties-i profits; losses, 
ded1.lctions, credits or similar items which .. , at accrue to: the Company c.ommen9ing on the 
date ofthi.sAssigni1;tent, 

This assigrunelil is subje~t to the te ~•.. of the OperahngAgreemer\t of the Contpany 
in~ffect as to the date of this.Assignment. . copy of the Operating Agreementiis atta¢hed 
hereby as Exhlbk" A",. hit reference; AssigherebyackrtowIedges receipt ofa eopy of 
$aid Operc:\ tiilg Agreement. Thls Assignme· is in accordance wHhSecHon .6,4 of the 
Op~.rating Agre,en)e.titof the Company coni 'ming Tran~fer of: Interests itt theCom.pany., 

flI"'''J.5UV~ c:eas~~s to bea Membetof th:e 
Assigl'to:r from any and all liability, in 
Ue:r relating to the operations or activities of 

. INWITN~SS WHEREOF: the parti::t~erebyhave..ex.ecute:i ti.li,S t\ssignment of 
Mem~r lnterest mLav.a Rock Etght:y, LLC/4.t\ Nevada Lmuted Ltabthty Company 

A California Limited .pl'trf-n;:>n:h 

By:~~ £! 1. .pc ..... .l':"""-t:"'''' j1; ,~
fl· ~vHollywood Vista ~partments, Ltd., A > Limited 

Pa:rtrtershiplGerald J. M&rcl,t Man~ging ofWoodgIen I\)D G'fJ 
Apartments, LLC, General Partne;~ 

. , 

ASSIGNEE: GERALD J. MARCILt an ""l"'l1j11~"<l.UU 

By: 
Gerald J. jY~(\l.'.,;U 

l3- ..-"-"-~-,.,~:...~..,..-. ..,,,... 


()F 


http:l"'l1j11~"<l.UU
http:ASsig�tI.ee
http:orLr.'1y.ra


.' /' 

OllicoUrt !)nl" DEAN HeLLER 
Secretary of $-tat~ FILED#. L,LQ,/CD77-0! 
20Z NorthCmrson Streat 
CArson CIty, NevaqaBQ70t·4201 
(17S) 584 570.8 OCT 23 2002 

LAVA .R<X:K" !G'ltl!~t, .U.c :r:;r.G 10017-2001 

ot SlATE , 

1. Name oflirnit6d~Jiabilityc;omp<:1ny:.~...' !_•.... ,.... . •. '__ " ._______ 

2,. The, articles have bei:1n'amenqed asfolloWs, Glfticles nl,jmbers,ifs.'vsilabte}:* 

l;c..~. 4,. ~ Trans!Eix. Of ~ int,ei:est 'in . Frcin; 

agers or members: .Mt?.mber3~ Indicate whether the company' is managed by 
#_~---'""'---, 

4. Signature {must be signed by at le.est one mam,;ber Qr by Gl managing member}. 

! 

i I I IJ t:YC 'l
--:"'-~t-· ~,---~-.
SIgnature' Gerall::l t Marcil 

'" 1llf adding managers, provide \james and ~tlrlr~~p.~ 

2} If amenciing comp;any name, it.must contain 
"lImited Company," or nUmited" or the abbtAV 
The. word "CQrnp£!ny'~ may be abbreviated as 

FlUNG' FEE: $150.00 

RTANT: Failure to include allY ofthe above 
filing to be rejected. ' 

C­
; ...~:'(,.....:.'-..,~,.,.. 

words. "Limited·Lfability Company/' 
"Ltd;," "L.L.C.," or "L.C. ," "LLC" or «(LC.~ 

ation and remit the proper fees ma),l:~CatiS8 

I'- ~, 



~~ge: 1 DocumemtNa.tne: l1tll,:it: 

NAM1!i :i:AVA gael( EIGHTY .1,IJC 

,ME.M2:ERS }. 


Fl:LE~ryp/N'R.LLC (J lCf077 <l 001 ST NEVA.DA ORO ONSEP lit, ::fon F.:.;(ii 09-14-2501 
$'l'ATlIS·; DEF.AULl'Eli :.lO~Ol-02 .NUMBEF! OFPAQr::SFIl,.>EIJ 1 1 .lIMe 

~f~'P,E':" ·LLC 
AliL. ACTI V!Tl£!JS. 
JUR 

RJi.· Nim, J.3476.8 

0'1-09·· 02' JU.'lENDEO (IN 07 -09-02 CXE 
ACCEPTED .070902 

LIST OP Of'FrCf;~RS 
RA MAR;IBETt!MICli)\iJD 

CMD? 

P1;l"M:E:WU Pt:il "'PA.(~.E;~:. Pl" INQ 


e-
r·y 

'l:"l;: .._.._. __'::::[~~_-_ 

··10/23 14.~;;) 

.. 



yage: 1 [}octHl1ent. N'ame.; unti t~ 

NAME; 'l,jW~ ROCK' lUGH'l'Yl:.LC 

(MEMBERSJ 


F:lLB '£'11' /J:"R 1.1.,(,:0"J,o.1'r1';1- :21)01 LLC 
 PF4.e.-PAGE<­
,] 0 -:? J. ,02 OT1{'ER AMENDMENT' 
qaRTIF'l cure,Dr' AMl~NDMEli1T:F':rLE.'Ii ,A.lIit£:t,i,DINO MJlIM~jjil.i (1} pa' CIDl 

• J:9~o,2 'O,'I'HER AMaN:nM~11:JT 

C!i:RTIPI(;~A'n?' OF MEl'1DMElNTl'O ARTlctES OF ZA'l'IONFIl,EJ) AMmmrjrGMEJ!II:BER; 
(l) {>G, FXE 
QJ ~ 0:9·0.2 HA R;E:SOliUTJOi'l 
BREr-rr P. ROL:pERMAN 
111 IV. PRQC'l'OR ST!<EET NV IHli03 RAA,

I, 

CMD? 

PAhMrmu INQ 


':'i 
" 

r' 

';~.f~:~'" 

:/~,,~ C. 

''''''il'"~' ..","_~"u. 

, , .. ;r,~~:~ 

http:lUGH'l'Yl:.LC


Get a Document - by Citation - 231 F.3d 541 Page 1 of9 

231 F.3d 541, *; 2000 U.S. App. LEXIS 26829, 
2000-2 U.S. Tax Cas. (CCH) P50,806; 86 A.F. T.R.2d (RIA) 6722 

ESTATE OF HILDA ASHMAN, Appellant, v. COMMISSIONER OF INTERNAL REVENUE, Appellee. 

No. 99-70280 

UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 

231 F.3d 541; 2000 U.S. App. LEXIS 26829; 2000-2 U.S. Tax Cas. (CCH) P50,806; 86 

A.F.T.R.2d (RIA) 6722; 25 Employee Benefits Cas. (BNA) 1586; 2000 Cal. Daily Op. Service 


8573; 2000 Daily Journal DAR 11431 


October 3, 2000, Argued and Submitted, Pasadena, California 

October 26, 2000, Filed 


PRIOR HISTORY: [**1] Appeal from a Decision of the United States Tax Court. Tax Ct. No. 
15578-96. Joel Gerber, Tax Court Judge, Presiding. 

DISPOSITION: AFFIRMED. 

CASE SUMMARY: 

PROCEDURAL POSTURE: Appeal was taken by the taxpayer from the decision of the United 
States Tax Court affirming appellee Commissioner of Internal Revenue's assessment of an 
income tax deficiency for distributions of retirement plan benefits. 

OVERVIEW: In 1990, appellant taxpayer received a distribution from a qualified pension 
plan, part of which was rolled over within 60 days, and part of which was not. Her 1990 
income tax return reported the full amount of the distribution was rolled over. In 1993, 
appellant received distributions from the portion that had not been rolled over, but did not 
report them as income. Appellee Commissioner of Internal Revenue assessed a deficiency for 
1993, and appellant petitioned the United States Tax Court to set aside the deficiency. On 
appeal from affirmance of the deficiency, the court affirmed, applying the doctrine of 
consistency to prevent appellant from avoiding tax altogether by taking inconsistent positions 
for 1990 (successful rollover) and 1993 (distribution in 1990 taxable, but statute of limitations 
barred enforcement). The tax court had equitable power to apply the doctrine. 

OUTCOME: Decision of the United States Tax Court was affirmed. Tax court had equitable 
power to apply doctrine of consistency, which it correctly applied to uphold taxation of 
retirement plan distributions in later year, which had been incorrectly reported as nontaxable 
rollover in earlier year. 

CORE TERMS: consistency, tax return, rolled, statute of limitations, citations omitted, 
eqUitable, equitable powers, estoppel, qualified plan, judicial estoppel, historical facts, 
deadline, missed, matter of fact, administration of justice, calculations, disability, eqUitably, 
rollover, dignity, honesty, roll, tax year 

LEXISNEXIS(R) HEADNOTES 
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Tax Law> Federal Tax Administration & Procedure> Tax Court (IRC secs. 7441-7491) > 

General Overview 

Tax Law> State & Local Taxes> Administration & Proceedings> Judicial Review 
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HN1;±A court of appeals reviews decisions of the United States Tax Court on the same 
basis as decisions in civil bench trials in district court, with no special deference 
to the tax court's conclusions of law. 

Civil Procedure> Judgments> Preclusion & Effect of Judgments> Estoppel> Judicial 
Estoppel 
HN2;±In referring to judicial estoppel in a phrasing similar to the "duty of consistency" the 

United States Court of Appeals for the Ninth Circuit has stated that judicial estoppel 
is sometimes also known as the doctrine of preclusion of inconsistent positions. That 
court has further explained that judicial estoppel is a doctrine which precludes a 
party from gaining an advantage by taking one position, and then seeking a second 
advantage by taking an incompatible pOSition. 

nal Law & Procedure> Criminal Offenses> Fraud> Fraud Against the Government> 
Tax Fraud > Elements 
Tax Law> Federal Tax Administration & Procedure> Collateral Estoppel & Res Judicata> 
General Overview 
Tax Law> Federal Tax Administration & Procedure> Duty of Consistency 
HN3±While it is true that income taxes are intended to be settled and paid annually each 

year standing to itself, and that omissions, mistakes and frauds are generally to be 
rectified as of the year they occurred, courts recognize that a taxpayer may not, 
after taking a position in one year to his advantage and after correction for that year 
is barred, shift to a contrary position touching the same fact or transaction. When 
such a fact or transaction is projected in its tax consequences into another year there 
is a duty of consistency on both the taxpayer and the Commissioner of Internal 
Revenue with regard to it, whether or not there be present all the technical elements 
of an estoppel. 

Tax Law> Federal Tax Administration & Procedure> Collateral Estoppel & Res JUdicata> 
General Overview 
HN4;±In the context of federal taxation, a person, with full knowledge of the facts, shall not 

be permitted to act in a manner inconsistent with his former position. 

Civil Procedure> Jurisdiction> Subject Matter Jurisdiction> Jurisdiction Over Actions> 
limited Jurisdiction 
Tax Law> Federal Tax Administration & Procedure> Tax Court (IRC secs. 7441-7491) > 
General Overview 
HNS;±The United States Tax Court is a court of limited jurisdiction and lacks general 

equitable powers. 

Civil Procedure> Jurisdiction> Subject Matter Jurisdiction> Jurisdiction Over Actions> 
limited Jurisdiction 
Tax Law> Federal Tax Administration & Procedure> Tax Court (IRC secs. 7441-7491) > 
General Overview 
Tax Law> State & Local Taxes> Administration & Proceedings> Judicial Review 
HN6;±That the United States Tax Court lacks "general equitable powers" means only that 

the tax court is not empowered to override statutory limits on its power by forgiving 
interest and penalties that the United States Congress has imposed for nonpayment 
of taxes - but then no court is, unless the imposition would be unconstitutional. 

Civil Procedure> Jurisdiction> Subject Matter Jurisdiction> Jurisdiction Over Actions> 

General Overview 

Tax Law> Federal Tax Administration & Procedure> Tax Court (IRC secs. 7441-7491) > 

General Overview 

HN7;± While the United States Tax Court cannot act, equitably or otherwise, in a case over 

which it lacks or has lost jurisdiction, the tax court can act equitably in a case in 
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which it has jurisdiction. it does have a limited equitable power to act in a case 
that is properly before it. 

Tax Law> Federal Tax Administration & Procedure> Duty of Consistency 

Tax Law> Federal Tax Administration & Procedure> Tax Court (IRC sees. 7441-7491) > 

General Overview 

HN8.t.Even if the United States Tax Court does not have far-reaching general equitable 


powers, it can apply equitable principles and exercise equitable powers within its own 
jurisdictional competence. In particular, it can apply the duty of consistency doctrine. 

Governments> Legislation> Statutes of Limitations> Equitable Estoppel 
Governments> Legislation> Statutes of Limitations> Time Limitations 
Tax Law> Federal Tax Administration & Procedure> Duty of Consistency 
HN9.t.The duty of consistency has the following elements: (1) a representation or report by 

the taxpayer; (2) on which the Commissioner of Internal Revenue has relied; and (3) 
an attempt by the taxpayer after the statute of limitations has run to change the 
previous representation or to recharacterize the situation in such a way as to harm 
the commissioner. If this test is met, the commissioner may act as if the previous 
representation, on which he relied, continued to be true! even if it is not. The 
taxpayer is estopped to assert the contrary. 

Tax Law> Federal Income Tax Computation> Retirement Plans> Distributions (IRC secs. 

402-403) 

Tax Law> Federal Income Tax Computation> Retirement Plans> Rollovers, Vesting & 

Mergers (IRC secs. 401, 408-409, 411) 

HN10±26 U.S.C.S. § 402(c)(3) states that for a rollover of retirement benefits to be 


effective, the transfer must be made within 60 days of the receipt of the 
distribution. 

Tax Law> Federal Income Tax Computation> Retirement Plans> General Overview 

Tax Law> Federal Tax Administration & Procedure> Collateral Estoppel & Res Judicata> 

General Overview 

Tax Law> Federal Tax Administration & Procedure> Duty of Consistency 

HNll.±,The United States Tax Court may apply the duty of consistency doctrine in cases 


which come before it. That means that once a taxpayer has transfigured the true 
facts, the power to change them back to their old form may well be lost. The 
taxpayer cannot reshape them at will. 

COUNSEL: Steven R. Mather, Kajan Mather and Barish! Beverly California, for the 

appellant. 


Carol Barthel, Tax Division Department of Justice, Washington, D.C., for the appellee. 

JUDGES: Before: Diarmuid F. O'Scannlain, Ferdinand F. Fernandez, and Johnnie B. Rawlinson, 
Circuit Judges. Opinion by Judge Fernandez. 

OPINION BY: Ferdinand F. Fernandez 

OPINION 

[*541] FERNANDEZ, Circuit Judge: 

The Estate of Hilda Ashman 1 appeals the tax court's decision that the Commissioner of Internal 
Revenue properly held Ashman to the duty of consistency and, therefore, properly assessed a 
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deficiency for Ashman's 1993 tax year. We affirm. 

FOOTNOTES 

1 Hilda Ashman filed an income tax return for 1990 and an income tax return for 1993. This 
litigation arises out of those filings. She is since deceased, and her estate is maintaining this 
action. For convenience, we will simply refer to her and it as Ashman. 

BACKGROUND 

[**2] On or before December 19,1990, Ashman received a distribution of $ 725,502 from a 
qualified defined benefit pension plan. See 26 U.S.c. § 401. In order to avoid income taxation of 
the distributed [*542] amount, she was required to roll it over into another qualified plan or 
account within 60 days. See 26 U.S.c. § 402(c)(3). She did manage to do that with the bulk of 
the money, but she missed the deadline as to $ 100,502.21. Nonetheless, in her 1990 income 
tax return she reported that the full $ 725,502 had been rolled over from her former plan to 
Merrill Lynch, as a result of which none of it was taxable. 

Ashman did not explain that she had, in fact, missed a deadline as to a portion of the amount. 
She did not tell the Internal Revenue Service that it was not until February 27, 1991, that she 
opened an account with Great Northern Insured Annuity Corporation (GNA) with a deposit of $ 
101,127.85, which represented the amount she had not timely rolled over, plus interest. The 
Commissioner did not review or challenge the roll over, and there matters stood for awhile. 

However, in 1993 Ashman obtained two distributions from GNA in the total [* *3] amount of $ 
99,632. She did not report that as taxable income either. This time her failure to report was, at 
least in hindsight, on the theory that the amount had not been successfully rolled over for the 
1990 tax year, so it was taxable then, but not now. By the time this all came to light, the statute 
of limitations had run on the 1990 tax return. That did not dissuade the Internal Revenue 
Service. 

The Commissioner issued a deficiency notice on Ashman's 1993 income tax return and asserted 
that she did owe tax on that year's $ 99,632 distribution. Ashman then filed a petition with the 
tax court in which she sought to have that deficiency set aside, and the Commissioner, in due 
course, defended on the basis that Ashman was bound by the duty of consistency. She could 
not, he said, now claim that the $ 100,502.21 had actually missed the deadline and was, 
therefore, taxable in her 1990 tax return, when she had previously taken the position that it was 
properly rolled over. 2 

FOOTNOTES 

2 Ashman complains that the tax court should not have allowed the Commissioner to amend 
his answer to assert that defense. We, however, are unable to say that the tax court abused 
its discretion when it allowed that amendment. See Tax Ct. R. 41(a); LeFever v. 
Commissioner, 100 F.3d 778, 784-85 n.2 (10th Cir. 1996) (Fed. R. Civ. P. 15(b) decisions 
are applicable to the Tax Ct. R. 41(a)); Pisciotta v. Teledyne Indus., Inc., 91 F.3d 1326, 
1331 (9th Cir. 1996) (abuse of discretion standard); DCD Programs, LTD. v. Leighton, 833 
F.2d 183, 186 (9th Cir. 1987) (same). 

[* *4] The tax court accepted and applied the duty of consistency defense. Thus, it determined 
that Ashman was bound to her 1990 return representations, as a result of which she owed tax 
for the 1993 distribution. She appealed. 

JURISDICTION AND STANDARD OF REVIEW 
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The tax court had jurisdiction pursuant to 26 U.S.c. §§ 6213, 6214 & 7442; we have jurisdiction 
pursuant to 26 U.S.C. § 7482. 

HN1.-::;'''We review decisions of the tax court on the same basiS as decisions in civil bench trials in 
district court, with no special deference paid to the tax court's conclusions of law." Ball, Ball & 
Brosamerl Inc. v. Commissioner, 964 F.2d 890, 891 (9th Cir. 1992) (citations omitted). 

DISCUSSION 

Ashman attacks the Commissioner's defense on three fronts. First, she says that there is no 
viable duty of consistency doctrine. Next, she asserts that even if the doctrine exists the tax 
court cannot apply it. Finally, she says that even if the doctrine exists and is available to the tax 
court, itwas wrongly applied here. As we will explain, because the attacks on the center and 
both flanks fail, the Commissioner's revetment stands. 

[*543] A. The Doctrine 

[**5] Numerous cases have declared that there is a duty of consistency in the tax area. That 
is based on a fairly easily recognizable principle. In R. H. Stearns Co. v. United States, 291 U.S. cJklP-C?­
54,61-62,54 S. Ct. 325,328,78 L. Ed. 647 (1934), a taxpayer had signed a waiver of the -r - ~I' 

period of assessment and collection of its taxes, and then asserted that the statute of limitations "eu'I' 
acted as a bar when the Commissioner finallv acted. The Court responded: \ 

The applicable principle is fundamental and unquestioned. "He who prevents a thing 
from being done may not avail himself of the nonperformance which he has himself 
occasioned, for the law says to him, in effect: 'This is your own act, and therefore 
you are not damnifed.'" Sometimes the resulting disability has been characterized as 
an estoppel, sometimes as a waiver. The label counts for little. Enough for present 
purposes that the disability has its roots in a principle more nearly ultimate than\. 
either waiver or estoppel, the principle that no one shall be permitted to found any 
claim upon his own inequity or take advantage of his own wrong. 

Id. at 61-62,54 S. Ct. at 328 (citations omitted). 

[**6] That equitable thought lies behind the duty of conSistency, which is not unlike 
perhaps more familiar doctrine of judicial estoppel. In fact, HN2-:;in referring to the latter 
doctrine in a phrasing hauntingly similar to the "duty of consistency" we have stated that 
"judicial estoppel [is] sometimes also known as the doctrine of preclusion of inconsistent 
positions." Rissetto v. Plumbers & Steamfitters Local 343, 94 F.3d 597, 600 (9th Cir. 1996). We 
have further explained that judicial estoppel is a doctrine which "precludes a party from gaining 
an advantage by taking one position, and then seeking a second advantage by taking an 
incompatible position." Id. It is a doctrine which is based upon policies that seek to foster "the 
orderly administration of justice and regard for the dignity of judicial proceedings," and to 
preclude parties from "playing fast and loose with the courts." Russell v. Rolfs, 893 F.2d 1033, 
1037 (9th Cir. 1990) (internal quotations and citations omitted). But it is not even necessary 
that the contrary positions be taken in court. An inconsistent position taken with an insurance 
carrier or an employer on the one hand and [**7] in a court on the other can result in 
estoppel. See Johnson v, Oregon, 141 F.3d 1361, 1369 (9th Cir. 1998); see also Helfand v. 
Gerson, 105 F.3d 530, 534-36 (9th Cir. 1997). Thus, it is not surprising that a number of courts 
have expressly upheld the use of the duty of consistency doctrine in tax cases. 

As the Fifth Circuit Court of Appeals explained it over 50 years ago: 

HN3+While it is true that income taxes are intended to be settled and paid annually 
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each year standing to itself, and that omissions, mistakes and frauds are generally 
to be rectified as of the year they occurred, this and other courts have recognized 

a taxpayer may not, after taking a position in one year to his advantage and 
after correction for that year is barred, shift to a contrary position touching the same 
fact or transaction. When such a fact or transaction is projected in its tax 
consequences into another year there is a duty of consistency on both the taxpayer 
and the Commissioner with regard to it, whether or not there be present all the 
technical elements of an estoppel. 

Orange Sec. Corp. v. Commissioner, 131 F.2d 662, 663 (5th Cir. 1942); [**8] see also 
Herrington v. Commissioner, 854 F.2d 755, 757 (5th Cir. 1988); Johnson v. Commissioner, 162 
F.2d 844, 846 (5th Cir. 1947). Other courts of appeals have adopted the same position. See 
LeFever, 100 F.3d at 786-88; Lewis v. Commissioner, 18 F.3d 20, 26 (1st Cir. 1994); Kielmar v. 
Commissioner, 884 F.2d 959, 965 (7th Cir. 1989); Shook v. United States, 713 F.2d 662, 666­
67 (11th Cir. 1983); Beltzer v. United States, 495 F.2d 211, 212 (8th Cir. 1974). [*544] So 
has the tax court. See, e.g., Estate of Letts v. Commissioner, 109 T.e. 290, 296-97 (1997). We 
have not directly done so, although we have used language which is much the same. 

In a case where a taxpayer had taken one position and thereby garnered tax benefits over an 
18-year period, we held that it should not be able to change-its position and thereby garner still 
another benefit. See Building Syndicate Co. v. United States, 292 F.2d 623, 626 (9th Cir. 1961). 
We cited R. H. Stearns Co., 291 U.S. at 61-62, 54 S. Ct. at 328, and went on to emphasize that 
HN4-';''''a [**9] person, with full knowledge of the facts, shall not be permitted to act in a 
manner inconsistent with his former position."l Id. (citation omitted). We then quoted the 
following passage from Alamo Nat'! Bank v. Commissioner, 95 F.2d 622, 623 (5th Cir. 1938), 

approval: 

It is no more right to allow a party to blow hot and cold as suits his interests in tax 
matters than in other relationships. Whether it be called estoppel, or a duty of 
consistency, or the fixing of a fact by agreement, the fact fixed for one year OUQht to 
remain fixed in all its consequences, unless a more just general settlement is 
proposed and can be effected. 

Bldg. Syndicate, 292 F.2d at 626; see a!so Wentworth v. Commissioner, 244 F.2d 874, 874-76 
(9th Cir. 1957). 

is not to say that no federal case has refused to apply the doctrine. Some 57 years ago, the 
Second Circuit indicated that it was dubious about holding taxpayers to something that they 
asserted in a prior return without calculating the tax differences, but making those calculations 
would be inappropriate. See Bennet v. He!vering, 137 F.2d 537, 538-39 (2d. Cir. 
1943). [**10] With all due respect, holding taxpayers to the facts that they represented in a 
prior year seems more appropriate and does not require the making of nice calculations. On 
occasion, the tax court has failed to apply the doctrine, but those occasions have been fact 
specific and the court did not reject it entirely. e.g., Century Data Sys., Inc. v. 
Commissioner, 86 T.e. 157, 168-71 (1986); Kenosha Auto Transp. Corp. v.·Commissioner, 28 
T.e. 421,425 (1957). Finally, in a veriest dictum we expressed some discomfort with the 
general concept, although we did not reject the doctrine. See Unvert v. Commissioner, 656 F.2d 
483, 486-87 n.2 (9th Cir. 1981). 

When all is said and done, we are of the opinion that the duty of consistency not only reflects 
basiC fai mess, but also shows a proper regard for the administration of justice and the dignity of 
the law. The law should not be such a idiot 3 that it cannot prevent a taxpayer from changing the 
historical facts from year to year in order to escape a fair share of the burdens of maintaining 
our government. Our tax system depends upon self assessment and honesty, rather than upon 

ng [* * 11] of the pea or forgetful tergiversation. 

FOOTNOTES 
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3 Charles Dickens, Oliver Twist 439 (Pocket Library ed., Pocket Books, Inc. 1959) (1837). 

Of course, we are aware of the fact that the Supreme Court has not allowed equitable 
considerations to toll the statute of limitations. See United States v. Brockamp, 519 U.S. 347, 
348, 117 S. Ct. 849, 850, 136 L. Ed. 2d 818 (1997). The duty of consistency has nothing to do 
with tolling; it deals with the equitable insight that a person should be prevented from taking 
different positions about the same historical transactional facts in different years - for example, I 
deposited the funds in a timely fashion, versus I did not do so - and benefitting in each of those 
years. That does, however, lead to the further question of whether the tax court can have 
anyth i ng at all to do with 

B. Tax Court Application of the Doctrine 

Ashman's next attack is based on the Supreme Court's holding that HNS-:;the "Tax [*545] 
Court is a court of limited jurisdiction and lacks general [**12] equitable powers." 
Commissioner v. McCoy, 484 U.S. 3, 7, 108 S. Ct. 217, 219, 98 L. Ed. 2d 2 (1987). Nobody 
doubts either that proposition, or its specific application which prevented the setting aside of a 
penalty required by law on the general theory that fairness and justice would be fostered 
thereby. See id. at 5-6, 108 S. Ct. at 218. But that is far from saying that the tax court, and we 
as a reviewing court, must allow ourselves to be gulled by taxpayers who change the historical 
facts to suit the needs of the moment. Nor does it mean that no equitable concepts can operate 
within the boundaries of the tax court's limited jurisdiction. As the Seventh Circuit recently put it: 
HN6,+l1that the Tax Court lacks 'general equitable powers' means only that the tax court is not 
empowered to override statutory limits on its power by forgiving interest and penalties that 
Congress has imposed for nonpayment of taxes - but then no court is, unless the imposition 
would be unconstitutional." Flight Attendants Against UAL Offset v. Commissioner, 165 F.3d 572, 
578 (7th Cir. 1999) (Citation omitted). 

We have said much the same thing. We have said that [* *13] HN7+"while [the Tax Court] 
cannot act, equitably or otherwise, in a case over which it lacks or has lost jurisdiction, the Tax 
Court can act equitably in a case in which it has jurisdiction." Kelley v. Commissioner, 45 F.3d 
348, 351 (9th Cir. 1995). Thus, "it does have a limited equitable power to act in a case that is 
properly before it." [d.; see also Buchine v. Commissioner, 20 F.3d 173, 177-78 (5th Cir. 1994); 
Bokum v. Commissioner, 992 F.2d 1136, 1140 (11th Cir. 1993); Reynolds v. Commissioner, 861 
F.2d 469, 472 (6th Cir. 1988); cf. Harrah v. United States, 77 F.3d 1122, 1125 (9th Cir. 1996) 
(equitable recoupment doctrine is available in the tax area). 

It is also notable that a number of the cases which have upheld the doctrine, or its equivalent, 
have been appeals from tax court decisions. See, e.g., LeFever, 100 F.3d at 782; Kelley, 45 F.3d 
at 349; Lewis, 18 F.3d at 21; Kielmar, 884 F.2d at 960; Herrington, 854 F.2d at 756. 

In other words, to say that a doctrine is tinged with equity is not to utter [**14] an anathema 
which bans it from the environs of the tax court. HN8"+Even if the tax court does not have far­
reaching general equitable powers, it can apply equitable principles and exercise equitable 
powers within its own jurisdictional competence. In particular, it can apply the duty of 
consistency doctrine. All of that being said, we must still consider whether the doctrine should 
apply to this case. 

C. Application of the Doctrine 

Ashman's weakest claim is that the doctrine should not apply to the facts of her case. The courts 
have stated that HN9+t he duty of consistency has the following elements: 

(1) A representation or report by the taxpayer; (2) on which the Commissioner has 
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relied; and (3) an attempt by the taxpayer after the statute of limitations has run to 
change the previous representation or to recharacterize the situation in such a way 
as to harm the Commissioner. If this test is met, the Commissioner may act as if 
previous representation, on which he relied, continued to be true, even if it is not. 
The taxpayer is estopped to assert the contrary. 

Herrington, 854 F.2d at 758 (citation omitted); see also Eagan v. United States, 80 F.3d 13, 
17 (1st Cir. 1996); [**15] Estate of Letts, 109 T.C. at 297. 

Ashman first rather disingenuously asserts that she made no representation of fact regarding the 
rollover in her 1990 tax return. She certainly did. She declared as a matter of fact that the 
amount of the rollover of the $ 725,502 distribution was $ 725,502, and that it went to Merrill 

. She did not set forth dates. That was a clear representation that she had complied with 
requirements of HN10,+ 26 U.S.C. § 402(c)(3L which, in language remarkably [*546] clear 

in the world of tax law, states that the transfer must be made within 60 days of the receipt 
the distribution. 

But, Ashman says, the Commissioner should have audited her return. We fail to see why. The 
Commissioner must, in general, rely upon taxpayers' honesty and accuracy, whether those 
virtues are grounded on the love of duty or the fear of discovery. The suggestion that he did not 
rely because he should have suspected her of wrongdoing is a wallydraigle. The mere fact that 
he did not take steps against her, but accepted the return and let the statute of limitations run, 
demonstrates that he did rely. See Herrington, 854 F.2d at 758; [**16] Mayfair Minerals, Inc. 
v. Commissioner, 456 F.2d 622, 623 (5th Cir. 1972). 

Ashman argues, she has not really changed her representations. Rather, she simply 
made an incorrect legal statement in 1990 and then corrected it in 1993. We reject that 
argument. As we see it, her representation in 1990 was that, as a matter of fact, she had rolled 
over the amount within 60 days. She now wants to change that representation; she cannot. See 
Kielmar, 884 F.2d at 965. If she could, she would surely harm the Commissioner; she would 
have managed to obtain $ 100,502.21 tax free by misleading him. 

In fine, all elements of the duty of consistency doctrine have been established by the 
Commissioner. 

CONCLUSION 

To the extent that there has been any doubt in the past, we now make it clear that HNll17the 
tax court may apply the duty of consistency doctrine in cases which come before it. That means 

once a taxpayer has transfigured the true facts, the power to change them back to their old 
may well be lost. The taxpayer cannot reshape them at will. Here Ashman swore that in 

1990 she had rolled over the whole of her $ 725,502 distribution from a qualified [**17] plan 
into another qualified plan or account and! therefore! no part of it was taxable. The tax court 
simply held her to that declaration after the Commissioner relied upon it and let the statute of 
limitations pass. It became the historical fact for this case. Thus! she had to face paying a tax in 
1993 when a part of the rolled over 1990 distribution was paid out bv GNA. 

AFFIRMED. 
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DECLARAnON OF CAROL L. MARCIL 

STATE OF CALIFORNIA ) 

) ss. 

COUNTY OF LOS ANGELES ) 

I, CAROL L. MARCIL, hereby declare under penalty ofperjury of the State of 
California that: 

1. I have personal knowledge of the matters set forth in this Declaration and 
if called as a witness in court or other legal proceeding, could and would competently 
testify thereto. 

2. I owned a limited partnership interest in Hollywood Vista Apartments, 
Ltd. (HVA) in my own name and a general partnership interest through my ownership of 
Woodglen Apartments, LLC for a number of years. 

3. In the summer of2001, I agreed with my husband, Gerald, that we should 
sell the apartment building owned by HV A and complete a like-kind exchange to defer 
taxing the gain on the sale. 

4. I was aware that Gerald intended to buy real property called the 
Manchester property with John Walsh. I agreed with him that HV A should buy our 
interest in the Manchester property with the sale proceeds from the HVA property. At no 
time, did I intend to give up any of my ownership in HVA or its assets. 

5. I did not care if HV A later transferred its interest in the Manchester 
property to a new limited liability named Manchester Development, LLC since it saved 
costs and efforts. I also did not care if Gerald only was named a member of Manchester 
LLC, as long as I maintained my ownership with Gerald in the Manchester LLC, as 
community property, which we did and still do. He has proven to me over many years 
that I can trust him to make good decisions regarding our real estate investments. 

DATED: December 12,2011 

~~ 
Carol L. Marcil 

~'f \t3.\1-1' b~ 




STATE OF CALIFORNIA ) 
) ss. 

COUNTY OF LOS ANGELES ) 

On])ea?J1Ab~ {.J~l/l~ before me, UitlV.BIlAV\NJ ,a notary public in and 
for the State of California, personally appeared Carol L. Marcil personally known to me 
(or proved to me on the basis of satisfactory evidence) to be the person whose name is 
subscribed to the within instrument and acknowledged to me that he executed the same in 
his authorized capacity, and that by his signature on the within instrument the person, or 
the entity upon behalf of which the person acted, executed the instrument. 

WITNESS my hand and official seal. 
(Seal) 

Notary Public 1&'I. • . , tl1d?!. " liTHER ....... 

ConInInIoII • 18CMH8 . 
...,NIle • CIIIfInIIa I 

Lot ....... COIIIICJ ..
•~. I. 
i 

us ••• J!J i'!'t eet:Vtu't1iJ 

~-~ 




ASSUMPTION AND RELEASE AGREEMENT 

THIS AGREEMENT is made as of this October 17,200 I_among LAV A ROCK EIGHTY LLC, A Nevada 
Limited Liability Company (hcrenfter "LLC"), Hollywood Vista Apartments, Ltd., a California Limited 
Partnership, (hereafter called "Purchaser") and Hawthorne Savings (hereafter called "Lender"), 

WHEREAS, LLC is, as of the date of this Agreement, the owner of the cel1ain real property located at 
" 	 and commonly known as 60% Undivided Interest In 8000-8060 W. Manchester Blvd., in the City of 

Los Angelcs j County of Los Angeles, Stat~ of California, more specifically described in Exhibit "A" 
attached hereto nnd made a part hereof; and 

A. 	 WHEREAS, LLC has entered into a loan transaction with Lender evidenced by a Promissory Note in 
the amount dated , (hereafter the "Note"), and secured bv a 
(MortgagelDeed of Trust) (hereafter "Security") dated , which encumbers the 
Property as security for the sums advanced under the Note, and further evidenced bv the 
agreements: ; and 

B, WHEREAS, LLC and Purchaser have entered into a Qualified Exchange Accommodation Agreement, 
under the terms of which LLC may transfer all or any part ofLLC's right, title and interest in and to the 
Property to Purch(lser and under the terms of which Purchaser has agreed to assume all of LLC' s 
obligations under the Note, the Security and all other documents executed by LLC in connection with 
this loan transaction; and 

C. 	 WHEREAS, Purchaser's obligation to assume the Note is conditioned upon Lender's agreement not to 
exercise its option under the terms of the Note, the Security and any other agreement executed by 
to accelerate the lumaid balance of the Loan as a result of such a transfer from LLC to Purchaser: 

NOW THEREFORE. the panies agree as follows: 

Purchaser's Assumption of Liability. Purchaser hereby assumes and agrees to pay the 
represented by the Note, and secured by the Security, provided however, that said assumption shall take 
effect upon transfer of all or any part of LLC's right, title and interest in and to the Property secllred by 
the Security to Purchaser. Purchaser acknowledges that the Property described herein shall remain 
subject to the Securiry upon any transfer of the Property from LLC to Purchaser. Purchaser 
acknowledges that nothing in this Agreement shall affect the priority of the Hen of the Security over 
other liens and encumbrances against the Property (if any). Purchaser agrees, upon transfer elf aU or any 
part of LLC's right, title and interest in and to the Property secured by the Security to Purchaser, to be 
bound by all of tile terms, covenants and conditions contained in the Note, the Security, and allY and all 
other documents executed by LLC in connection with the loan transaction, Purchaser further agrees that 
the Security shall secure any and all other sums that Purchaser may borrow in the future from Lender 
when such sums are secured by another note or notes stating that they are so secured. 

2. 	 Lender's Consent to Transfer. Lender hereby consents to the transfer by LLC to Purchaser of LLC's 
right title and interest in,and to the Property described herein, and Lender waives its right to accelerate 
the unpaid balance of the Note by reason of such transfer; provided however, that this consent by 
Lender shall not be deemed a waiver of Lender's right to require Lender's consent to any futUre 
assumption other than the one consented to herein. 

3. 	 Release from Lia bility. On the condition that LLC's right, title and interest in and to the Property is 
transferred to Purchaser and on the further condition that Purchaser executes this Agreement, Lender. 
hereby releases LLC from any and all liability on or under the Note, the Security and under any other· 
documents signed by LLC in connection with the loa~iransaction evidenced by the Note. This release 
of LLC shall be effective on the later to of: (1) the dat(tecord title to the Property is transferred 
Purchaser, or (2) the date Purchaser executes this Agre~inent. 

,(~~J~~;(it"":: 

-.;.. 



4. 	 Governing Law. A II matters concerning the construction of this Agreement and the rights and duties of 
the parties to this Agreement shall be governed by the laws of the State of California. 

5 flindillg On Successors. This Agreement shall inure to the benefit of, and shall be binding on, the 
assigns, successors in interest, personal representatives, estates, heirs and legatees of each of the par1ies 
hereto. 

6. Entire Agreement. This Agreement contains the entire agreement oftlle parties and supersedes any 

.. 	 written or oral agreements between or among them concerning the subject matter of this 
Agreement. There are no representations, agreements, arrangements, or understandings, oral or 
among the panics. relating to the subject 11Jatter of this Agreement, that are not fully expressed ill this 
Agreemel1t. 

LLC: 

LAVA ROCK EIGHTY LLC, A NEVADA UMlTED LIABILITY COMPANY 
BY: API PROPERTIES CORPORATION, A CAUFORNIA CORPORATION, 

AS SOLE MEMBER 

,/"(_._/

=trw' / J " ';}{,/!/(/ -v-	

y. /-'. 	 '-.'.
B DATED: /OJ~ e'i! . 

PURCHASER: 


Hollywood Vista Apartments, Ltd., a California Limited Partnership 


, / ( // ),1 'j
BY:.·~L--:\.d,·1 d ;~' VL"k=1-4d ( DATED·_,-",-._-,--,,-_-, ­

Gerald .1. Marcil, l'vIl1nng;!1g Member 

LENDER: 

Hawthorne Savings 

its: _~____________ 




