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Rev. Rul. 79-124, 1979-1 CB 224 -- IRC Sec(s). 743
Revenue Rulings (1954 - Present) (RIA)

Revenue Rulings

Rev. Rul. 79-124, 1979-1 CB 224, IRC Sec(s). 743

Headnote:

Rev. Rul. 79-124, 1979-1 CB 224 - IRC Sec. 743 (Also Sections |2} 754, [£] 1014; {£] 1.754-1, [£} 1.1014-1))

Reference(s): Code Sec. 743; Reg § 1.743-1
Partnerships; optional adjustment to basis; death of partner; community property.

A married taxpayer domiciled in a community property state was a member of a partnership for which an election
under l;:%: section 754 of the Code was in effect at the time of the taxpayer's death. One-half of the community
property interest in the partnership was included in the taxpayer's gross estate. Adjustments to the basis of the
partnership properties under {Z) section 743(b) are to be made in respect of the portion of the properties allocable to
the entire partnership interest that was held as community property by the taxpayer and the taxpayer's spouse. The

result would be the same if the spouse predeceased the taxpayer.

Fu'll Text:

ISSUE

What is the effect of [g: section 743(b) of the Internal Revenue Code of 1954 under the circumstances described
below?

FACTS

A, a domiciliary of a community property state, was a member of a partnership at the time of A's death. Under state

law the interest in the partnership was community property of A and A 's spouse, B, but B was not a member of the
partnership under state law. The election provided by |&" section 754 of the Code was in effect with respect to the
partnership for 19786, the year in which A's death occurred.

One-half of the partnership interest that was owned by A and B as community property was transferred to A's estate
at A's death and was included in A's gross estate for federal estate tax purposes. A's estate was substituted by the
partnership as a successor partner for purposes of administering the estate. B was not substituted as a successor
partner but continued to own one-half of the partnership interest without being considered a member of the
partnership under state law.

LAW AND ANALYSIS f’) - 7\
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@ Section 754 of the Code provides, in part, that if a partnership files an election in accordance with regulations
prescribed by the Secretary of Treasury, the basis of partnership property shall be adjusted in the case of a transfer of
a partnership interest in the manner provided in E=3 section 743. Such election shall apply with respect to all transfers
of interest in the partnership during the taxable year with respect to which such election was filed and for all

subsequent years.

[&) Section 743(b) of the Code provides that if the election under |&) section 754 is in effect, in the case of a transfer
of an interest in a partnership by sale or exchange or upon the death of a partner, the partnership shall (1) increase

the adjusted basis of its property by the excess of the basis to the transferee partner of the partner's interest in the
partnership over the partner's proportionate share of the adjusted basis of the partnership property, or (2) decrease
the adjusted basis of its property by the excess of the transferee partner's proportionate share of the adjusted basis of
partnership property over the basis of the partner's interest in the partnership. Such increase or decrease is an
adjustment to the basis of partnership property with respect to the transferee partner only.

Eg:! Section 1014(a) of the Code provides, in part, that the basis of property in the hands of a person acquiring the
property from a decedent or to whom the property passed from a decedent shall, if not sold, exchanged, or otherwise

disposed of before the decedent's death by such person, be the fair market value of the property at the date of the
decedent's death.

(3'\ Section 1014(b)(6) of the Code provides that property which represents the surviving spouse's one-half share of
property held by the decedent and the surviving spouse under the community property laws of any state, or

possession of the United States or of any foreign country, shall be considered to have been acquired from or to have
passed from the decedent if at least one-half of the whole of the community interest in such property was includible in
determining the value of the decedent's gross estate for purposes of the federal estate tax.

Because one-half of the partnership interest owned by A and B as community property was included in A's gross
estate for federal estate tax purposes, B's share of the partnership interest is considered, under @ section 1014(b)(6)
of the Code, to have been acquired from A upon A 's death. A's half of the partnership interest was actually
transferred to A's estate at A's death. Therefore, the basis of the entire partnership interest in the hands of A 's estate
and B is to be determined in accordance with [E] section 1014(a). In addition, for purposes of [£ section 743(b), both
A's community interest and B's community interest in the partnership interest are considered to have been

transferred, upon the death of A, to A's estate and to B respectively.

HOLDING

Adjustments to the basis of partnership properties under[:;—.} section 743(b) of the Code are to be made in respect of
the portion of such properties that is allocable to the entire interest in the partnership that was owned by A and B as

community property immediately preceding the death of A. Furthermore, the same result would apply if B

predeceased A.
END OF DOCUMENT -

© 2011 Thomson Reuters/RIA. All rights reserved.

-3

https://checkpoint.riag.com/app/view/toolltem ?usid=16ad07b539d& feature=tcheckpoint&lastCp...  12/8/2011



https://checkpoint.riag.com/app/view/toolltern

'y

A o,

Account Prelim Adl's - Reclass Rep Rep 12/00 %Chg
4000 Cash 565,14 0.00 0.00 565.14 4000 0.00 0
4000 CASH AND CASH EQUIVALENTS 565.14 0.80 0.00 565,14 0.00 L]
4655 Loan Origination Fee 10,000.00 29,000.00 0.00 39,000.00 NOTE A 000 o
4400 OTHER CURRENT ASSETS 10,000.00 29,000.00 0.00 39,000.00 0.00 1]
. r 4500 Land - 0% Marcil 0.00 4,847,462.38 0.00 4,947,462.38 4600 0.00 o
4501 Land - Deferred Gain {Hollywood Vi 0.00 _{3.04854400) 0.00 _(3,048,644.00) 4600 00 o
4500 LAND - 80% MARCIL 0.00 1,888,818.38 0.00 1,808,818.38 0.00 0
4505 Land - 40% Walsh 0.00 3,208,308.25 0.00 3,208,308.25 4600 000 _o0
4501 LAND - 40% WALSH 0.00 3,298,308.25 0.00 3,208,308.25 0.00 o
_— B e
4600 Investment in Manchester Property 305,010.65 (166,138.14 ) 0.00 138,872.51 000 _ 0
4600 CAPITALIZED PROFESSIONAL F 305,010,885 {166,138.14 ) 0.00 133,872.51 0.00 0
4650 Organizational Costs 2,874.03 0.00 0.00 2,874.03 000 _ o
4850 INTANGIBLES 2,874,03 0.00 .00 2,874.03 0.00 1]
4660 Accumulated Amortization 0.00 {383,00) 0.00 {383.00) ¥OTZ B 000 _ 0
4660 ACCUMULATED AMORTIZATION 0.00 (383.00)} 0.00 (383.00) 0.00 0
4900 Loan Fee Deposit 10,000.00 0.00 0.00 10,000.00 000 _o
4900 OTHER ASSETS 10,000.00 0.00 0.00 10,000.00 0.00 0
4950 Due to Gerald J, Marc {282,500,00) ({1.356,300.00}  1,356,300.00 {282,500.00 ) 6300 0.00 0
4955 Due to John P. Waish (78,750.00) (1.570,500.00) 904,200.00 {745,050.00 ) 6300 000 _ o
5600 DUE TO MEMBERS {381,280.00 }  {2,926,800.00)  2.280,800.00  (1,027,550.00 } 0.00 o
6700 Morigage Payable 0.00 {5.200.000.00 ) 0.00 {8,200,000.00 ) s700 000 _0
5700 MORTGAGES 0.00  {5,200,000.00) 0.00  (5200,000.00) 0.00 0
6301 Capitai Contribution - 60% Marcll 0.00 000  (1.356,300.00) (1,356,300.00) 6300 0.00 0
6302 Defered Gain - Hollywood Vista (G. 0.00  3,048,644.00 0.00  3,048,644.00 4600 0.00 o
6305 Capital Contribution - 40% Walsh 008 . . 000 .. (90420000} .  (804,200.00) 6300 : 000 o
6300 MEMBERS' CAPITAL 0.00 3,048,644,00  (2,260,500.00 ) 788,144.000 7 0.00~" 0 -
£650 Refund {819.82) 519.82 0.00 ~ 0.00 0,00 0
6650 OTHER INCOME (519.82) 519.82 0.00 0.00 0.00 0
6705 Morigage Interest Expanse 32,500.00 6.750.00 0.00 42,250.00 £700 0.00 0
6720 INVESTMENT INTEREST EXPEN 32,500.00 £,750.00 0.00 4225000 0.00 0
6710 Property Taxes 0.00 5,604.16 0.00 5,604.15 0.00 0
6740 OTHER DEDUCTIONS - PROPER 0.00 5,604,185 0.00 5,604.15 000 o0
6715 Licensas and Permits 20,00 000 0.00 20,00 0.00 i
£735 Office Supplies and Expense 0.00 3867 0.00 318.67 0.00 (]
6740 insurance Expense 0.00 1.879.44 0.00 1,878.44 C0.00 0
6755 Postage and Deilvery 0.00 8543 0.00 95.43 0.00 0
CREAT _1‘ Prepared by | Reviewed by
' 1”11120% A e e B
1:48 PM ; 9/26/2002 3000
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AGREEMENT OF PURCHASE AND SALE
AND JOINT ESCROW INSTRUCTIONS

BY AND AMONC

HANNON REALTY CO., INC.,
WINIFRED S. COCKEY 1988 TRUSTS
AND PRINCIPIA COLLEGE COMMUNICATIONS

AS SELLER

AND

MANCHESTER DEVELOPMENT, LLC

RELATING TO

CERTAIN REAL PROPERTY AND IMPROVEMENTS

LOCATED ON 8000-8060 W. MANCHESTER BOULEVARD.

LOS ANGELES, CALIFORNIA

DATED AS OF

May 16, 2001




Buver: Manchester Development, LLC
c/o Paios Verdes Development Management Company
43 Malaga Cove Plaza, Suite D
Palos Verdes, California 90274-1360
Attention: Mr. Gerald J. Marcil
Telephone: (310) 791-2004
Facsimile No..  (310) 791-2003

with 2 copy to: Baker, Burton & Lundy
‘ 515 Pier Avenue
Hermosa Beach, California 90254

Attention: Kent S. Burton, Esq.

Telephone: (310) 376-9893

Facsimile No..  (310) 376-7483
Escrow Holder: Stewart Title Insurance Company

505 N. Brand Boulevard

Suite 400

Glendale. California 91203

Attention: Mr. Edward Neil

Telephone: (818) 500-5693

Facsimile No..  (818) 244-7637

(q) “Opening of Escrow™ Opening Escrow shall have the meaning given
thereto in Paragraph 4 hereof.

(1) “Permitted Exceptions”™: Permitted Exceptions shall have the meaning
wiven thereto i Paragraoh 7 hereof

(s) “Property”: The Property 1s that certain real property located in Los
Angeles County, Califormia, as described in Exhibit 4 attached hereto, and the improvements

thereon.

(t) “Prorations”: Prorations shall mean the prorations described

Paragraph 13 hereof.
(u) “Purchase Price”: The Purchase Price for the Property i1s EIGHT

MILLION AND NO/100 DOLLARS ($8,000,000.00); provided, however, the Purchase Price
may be reduced as set forth in Paragraph 28 of this Agreement, :

(v) “Title Company’ The Title Company is Stewart Title Insurance
Company.

(w)  “Title Policy”: Title Policy shall have the meaning given thereto in
Paragraph 11 hereof.

2 Purchase and Sale: Upon and subject to the terms and conditions set forth in this

Agreement, Seller agrees to sell to Buyer and Buyer agrees to purchase from Seller the Property, D;n £ o
[l

G

403563375 NI i 4
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AGREEMENT OF PURCHASE AND SALE
. AND JOINT ESCROW INSTRUCTIONS

THIS AGREEMENT OF PURCHASE AND SALE AND JOINT ESCROW
INSTRUCTIONS (“Agreement”) is made and entered into as of May 16, 2001, by and among
HANNON REALTY CO., INC.,, a California corporation, WINIFRED S. COCKEY 1988
TRUSTS and PRINCIPIA COLLEGE COMMUNICATIONS (collectively, “Seller”) and
MANCHESTER DEVELOPMENT, LLC, a California limited liability company (“Buyer”).

Buyer and Sellers agree as follows:

I. Definitions: For the purposes of this Agreement the following terms will be defined as
follows:

(a) “Actual Knowledge of Seller”: Actual Knowledge of Seller means and
1s limited to the actual knowiedge of Ms. Elaine S. Ewen without having conducted any
independent inquiry or inspection.

(b) “Assionment”: Assignment shall have the meaning given thereto in
Paragraph 6 hersof.

(c) “Closing Date™: The Closing Date for the Property (as defined below)
shall be no later than the first business day following the date which 1s sixty (60) days afier the
Effective Date (as defined bzlow) and said Closing Date is the last date on which the
Closing/Close of Escrow can oceur.

(d) “Closing” and “Close of Escrow”: Closing and Close of Escrow are
terms used mterchangeably in this Agreement. The Closing or the Close of Escrow with respect
to the Property will be deemed to have occurred when a Grant Deed (as defined below) for the
Property is recorded 1n the Official Records of Los Angeles County, California. If'the Closing
does not fall on a Tuesday, Wednesday or Thursday, Escrow shall close on the Tuesday -
following such date.

(€) “Deposit™ The Buyer shall deliver to Escrow Holder (as defined below)
a deposit of THREE HUNDRED THOUSAND AND 00/100THS DOLLARS (§300,000.00) (the
“Deposit”). The Deposit shall be in the form of wire transfer of federal funds or cash. The
Deposit 1s nonrefundable unless otherwise provided herein. The Deposit shall be inimediately
released to Seller (without further written or verbal instructions from Seller and/or Buyer) one
(1) business day after receipt by the Escrow Holder. The Deposit shall be applied to the
Purchase Price if Escrow closes pursuant to the terms of this Agreement. If Escrow fails to close -
for any reason other than due to Seller’s default or the failure of a condition precedent as set
forth in Subparagraph 8.1 below, then the Deposit shall be retained by Seller as liquidated

damages.
-
% | C
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One Hundred Forty Thousand and No/lCO D@ﬂars ($140,000.00). The provisious of this

Paracraph 29 shall survive the Close of Escrow.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date

and year hereinabove written.
SELLER:

Hannpon Realty Co., Inc.

By:
Name: Elaine S. Ewen
Its: President

Winifred S. Cockey 1988 Trusts

8¢
-

Winifred S. Cockey as trustee

Principias Coliege Commuuications

By:

Name:

s

By:

MName:

Its:

H

c

-
N\
| “\l VoL
SN ) (Q\O

~.

AMIRATTT 4

78R

BUYER:

Manchester Development, LLC

By: (SRR {'/////‘ "/ )'l//f:://
Name: Gerald ]. Marcii
Its: Managing Member




One Hundred Forty Thousand and No/100 _Iars ($140,000.00). The provisions of this
Paragraph 29 shall survive the Close of Esurow.

IN WITNESS WHEREOF, the pameq hereto have executed this Agreement as of the date
and year hereinabove written.

SELLER: | BUYER:

Hannon Realty Co,, Inc. : Manchester Devempmeni,LLC“
=, . Y Q-

By: T Qe S Ton By.

Name: Elaine S. Ewen Name: Gerald J. Marcil

lts: President Its: Managing Member

Winifred 8. Cockey 1988 Trusts

By

Winifred 5. Cockey as trustee

Erincipia College Communications

By
Name:

Name-
Its:

A Er133 % "
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Form of Grant Deed

RECORDING REQUESTED BY
AND WHEN RECORDED MAJL TO:

MAIL TAX STATEMENTS TO:
same as above

~ (Above Space For Recorder’s Use Only)

CORPORATION GRANT DEED

In accordance with Section 11932 of the California Revenue and Taxation Code,
Grantor has declared the amount of transfer tax which 1s due by a separate statement which is not
being recorded with this Grant Deed.

FOR A VALUABLE CONSIDERATION, RECEIPT OF WHICH IS HEREBRY
ACENOWLEDGED, HANNON REALTY CO., INC., & California corporation,, WINIFRED S.
COCKEY AS TRUSTEE OF WINIFRED S. COCKEY 1988 TRUSTS and PRINCIPLIA
COLLEGE COMMUNICATIONS, hereby grant to MANCHESTER DEVELOPMENT, LLC, 2
California limited liability company, the real property and improvements located in Los Angeles
County, State of California, described in Exhibit A attached hereto and made a part hereof (the

“Property”).

This conveyance 1s subject to non-delinquent taxes and assessments, and all
matters of record and off-record affecting the Property, including, without limitation, matters
which couid be ascertained by an inspection or survey of the Property. Grantor disclaims any
and all express or implied warranties regarding the Property other than the implied warranty
stated in subparagraph 1 of Section 1113 of the California Civil Code.

L\L\ ()\ (\_(\(T | U,

ADARETR A R
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RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

Manchester Development, LLC

c/o Palos Verdes Development Maragement Company
43 Malaga Cove Plaza, Suite D

Palos Verdes, CA 90274-1360

Attention: Mr Jerry Marcil

MAIL TAX STATEMENTS TO:
same as above

(Above Space For Recorder’s Use Only)

CORPORATION GRANT DEED

In accordance with Secuion 11932 of the California Revenue and Taxation Code,
Grantor has declared the amount of transfer tax which 1s due bv a separate statement which 1s not
being recorded with this Grant Deed

FOR A VALUABLE CONSIDERATION, RECEIPT OF WHICH IS HEREBY
ACKNOWLEDGED, HANNON REALTY CO., INC,, a Caiifornia corporation, WINIFRED §.
COCKEY AS TRUSTEE OF THE WINIFRED S, COCKEY 1988 TRUSTS and PRINCIPIA
COLLEGE COMMUNICATIONS, hereby grant to MANCHESTER DEVELOPMENT, LLC, a
California limited hability company*the real property and improvements jocated in Los Angeles
County, State of Califormia, described in Exhibit “A” attached hereto and made a part hereof
{the “Property”). This deed may be executed in counterparts.

This conveyance is subject to non-delinquent taxes and assessments, and all
matters of recor¢ and off-record affecting the Property, including, without hmuac jon, matters
which couié be ascertamned by an insp%tion or survey of the Property. Grantor disclaims any
and ali express or implied warranties regarding the Property other than the umplied warranty
stated 1n suupal agraph | of Section 1113 of the California Civil Code

DATED AS OF July 19 2001

Hannon Realty Co., Inc,, Prinicipia College Communications
a California corporation / -

4 Kﬂaﬁq£7 giggi <T*\
By: By: /N 2 ]
Name: Elaine S. Ewen Name: Ao é—&f.ﬂ«\fﬁ_té ,_/Tra
Its: President Its: Vieée (Pre€s,pep

The Winifred S. Cockey 1988 Trusts
ay ’ By: M Aed S gt
ST Name: Michagl 7T Shcunles
By:3 \ Tts: Presidot :
Winifred's. Cockes y as trustee ‘ 2 .
*as to an undivided 407 interest, and LAVA ROCK EIGHTY, LLC, A N”VADA.LIMIfﬁH

LIABILITY COMPANY., as to an unleldedf QZ dinterest, as T nants in Cowmon

403946 54,1



RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

Manchester Development, LLC

c/o Palos Verdes Development Management Company
43 Malaga Cove Plaza, Suite D

Palos Verdes, CA 90274-1360

Attention: Mr Jerry Marcil

MAIL TAX STATEMENTS TO:

same as above

(Above Space For Recordﬂr s Use Only)

CORPORATION GRANT DEED

In.accordance with Section 11932 of the California Revenue and Taxation Code,
Grantor has declared the amount of transfer tax which is due by a separate statement which is not
being recorded with this Grant Deed.

FOR A VALUABLE CONSIDERATION, RECEIPT OF WHICH IS HEREBY
ACKNOWLEDGED, HANNON REALTY CO., INC,, a California corporation, WINIFRED S
COCKEY AS TRUSTEE OF THE WINIFRED S. COCKEY 19828 TRUSTS and PRINCIPIA
COLLEGE COMMUNICATIONS, hereby grant to MANCHESTER DE\/bLOPMZNT LLC, &
California limited [iability companys the real property and improvements located in Los Angeles
County. State of California, described in Exhibit “A” attached hereto and made a part hereof
(the “Property”; This deed may be executed in counterparts.

This conveyance is subject to non-delinquent taxes and assessments, and all
matters of record and off-record affecting the Property, including, without limitation, matters
which could be ascertained by an inspection or survey of the Property. Grantor disclaims any
and all express or implied warranties regarding the Property other than the implied warranty
stated in subparagraph 1 of Section 1113 of the California Civil Code

DATED AS OF: July 19, 2001

Hannon Realty Co., Inc., Prinicipia College Communications
a California corporation

By: By:
Name: Elaine S. Ewen Name:
[ts: President Its:

The Winifred S. Cockey 1988 Trusts

By C:\L\é/y(/c/)é,{fvz/;é L Za Z—,«é/zza.//
‘"Winifred?s Cockey as trustee

*ag to an undivided 407 interest, and‘

LIABILITY COMPANY, AS TO AN UNDIWDED
40394654.1
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INDIVIDUAL

STATE OF HAWAL, { ag-
Ciry and County of Honoluly. § >

O

On this..25th day ofJUlZY CAD P , before me personally appeared

——Winifred S. Cockey**

............................................................................................... R TR R P R T R I Y TE TR

to me known te be the person k... described in and who executed the foregoing z‘nstrameizégndtl oy

Loty

¢ 8 N A
acknowledged that ... she,..... executed the same as ... hexr. free act and deed. o
s L L ["! o
ARV . (Wi

Wimess my hand and seal.

O T L R R R L I R LR LR TRy

Notary Public, First Judicial Circuit,
State of Hawail,

4-07-2002_ -

g [ & omess

My Commission Expires

AS-4z (25




CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

sTATE OF CALIFORNIA )
) 5.

COUNTY OF LOS ANGELES

On ,MMUV\V\\.C\ LDV before me, @\ﬁ]\@@ \/\,U/\C\J/M )\BDW @(L\A

Name and Tille of Officer (e.g. MJ Doe, Matary P uchc

personally appeared E\Q\‘(\Q 6 6,0@/{\ ‘ ,

Name of Signer(s}

;@ersoma!?y known to me - OR—J proved to me on the basis of satisfactory evidence to be the
personéey whose namets) istare~ subscribed to the within
instrument and acknowledged o me that he/shehrey
executed the same in Hie/her/tretr authorized capacitydess,
and that by -istherAfreir signaturefsy on the instrument the
personésy, or the entity upon behalf of which the personée>

7 f“«“\ RENEE LINDSEY L acted, executed the instrument.
DGR comm g 1250050 i _ o e
) 2 s'r/ HOTARY PUBLIC-CALIFORNIA WITNESS my hand and official seal.
N \éa mEL ) Los Angeles County : o 7
A *i,}i&‘-\’/ t= Lome. Dxpues April ), 2004 ¢ (/ > [/ S
T oo e

Signature of Notary f fiw

i

OFPTIONAL

Though the information below is not required by faw, it may prove vaiuabie {0 persons relying on the document and couid
prevent fraudulent realtachment of this form.

CAPACITY(IES) CLAIMED BY SIGNER(S) DESCRIPTION OF ATTACHED DOCUMENT

LS

D individual
pd. Corporate Officer

Flesh et (Or e \A@Lﬂ
Title{s) Tille or Type of Document
Partner(s) 0 Limited o
1 General o/

Attorney-In-Fact Number of Pages

Trustee(s)

gﬁzgianmonservator \)b\,(h/\ \q ;)OD

!
Date of-Bdcument’

T R

Signer is Reorebent'ng
Name of Person(s) or En it

\’SYCI\”\\/\B\/\ Qu'\‘rU\ (o, U\c \,O»:M#% Cockay/ prm-(;tm‘m

Signer(s) Other Thag Named Above\ \\[

Po———

L

. Q‘ 3__}:"" H’C“\) k
ai394654,) T 7T X o : ...,‘_N_,\




Document No. O{— 2025 4z o o1 2025424
Date Recorded __(Q(T 2 4 2001

STATEMENT OF TAX DUE AND REQUEST THAT TAX DECLARATION
NOT BE MADE A PART OF THE PERMANENT RECORD
IN THE OFFICE OF THE COUNTY RECORDER

(Pursuant to Section 11932 R&T Code)

To  Registrar-Recorder
County of Los Angeles

Request 1s hereby made in accordance with the provisions of the Documentary Transfer Tax Act
that the amount of tax due not be shown on the original document which names:

Hannon Realty Co., Inc., a California corporation,
Winifred S Cockey as trustee of the Winifred S. Cockey 1988 Trusts
and Principia College Communications
(collectively, the grantor)
and
Manchester Development, LLC. 2 Caiifornia limited liability company
(as grantee)
Property described in the accompanying document 1s located in City of Los Angeles, California
The amount of tax due on the accompanying document is $44,800.00.
o — EBCD
$ 8,200

X Computed on full value of property conveyed, or 4 Bp 000 —F ii

Computed on full value less liens and encumbrances remaining at time of sale.

Signature of Declarant or Agent

Signature of Declarant or Agent

‘émnature of Dfe/c larant or Aoen‘f

40394654.1
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PaLos VERDES DEVELOPERS
ManaGEMENT COMUPANY

L'A /

TO: Vicki Dorfman
FROM: Jerry Marcil
RE: Change of Grand Deed, escrow #01398097

Dear Vickl,

This memo is your authorization to change the vesting on your grant deed
from Manchester Development, LLC to Manchester Development LLC as to
an undivided 40% interest and Lava Rock Eighty LLC as 1o an undivided
60% interest, as tenants-in-common.

The Seller would prefer if you just inserted this change unto the Grant Deed

without getting it resigned. This is O.K. with me. Please contact the Seller
to verify,

Thank you and Best Regards,
[, ~ ’ h
e el s /’7"/4/*-5«/(/

“erald J. ¥arcil’

CC: Renee Lindsey
John Waish

43 Matage Cove Plaza, Suite D » Palos Verdes Estates, California 90274-1360 » Telephone (310) 791-2004 * Facsimile (310) 791-2003
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TETED AMENDMENT TO AGREEMENT OF PURCHASE AND SALE
AND JOINT ESCROW INSTRUCTIONS

THIS THIRD AMENDMENT TO AGREEMENT OF PURCHASE AND SALE AND JOINT
ESCROW INSTRUCTIONS ("Third Amendment” iz dated as of the 2820 day of Sepiem
2001, by and ameng HANNON RELLTY 0 INC.. & Calforz corporaton, tr |
§ COCEEY 1988 TRUSTS snd PRINCIVIA CCLIEGT COMMITNIC 2TTONS (collwanvely,
she “Sellar) 2nd MANCHESTER DEVELOPMINT LI » Califorsie imited o |
comzany (1he "MuverT) with rospect io the foliowing Sty and cirtumsiances

MiE

A Seiler and Buver entered into that senvain Agreamen: of Purchase and Sale gnd
Iz Bscrow Instruction: dated 2s oF May 16, 3001, by and between Szijer end Buysr (the
“Origical Purckase Agreemer:"), 2s amended by thar certain First Amendmens 0 e Agreemer:
of Purchese and Sale and Jourt Escrow Instractions dated as of July 13, 2001, by and bedween
Seller and Buyer (the “First Amendmens™), g5 arnanded by that canaln Second Amendmert tc
the Agrsement of Purchase snd Sale and Jouns Escrow Instruciions datad as of July 20, 2001, by
end bevwean Seller and Buyer (the “Second Amendment™) pursuant 10 which Seller agreed 1o sell
1o Buyer aad Buyer agreed to purchase from Seller that cermair real propenty and improvements
dascribad in Exhibit A of the Origina! Purchase Azrcemers. The Onginal Purchase Agreement,
the First Amendment, and the Second Arnendment gre refervedd 1o hetein collestivaly o5 the
"Purchats Agreemer ' Al capitaized terms used herein shall have the same mesning as st
fareh in the Puschege Agreement, ualess otharwise ‘ndicaied

B Buyer has requested en exiension of toe Closing Date from Uciober 2. 2601 uptl
October 23, 2001 1 eljow Buver more time to apoly for certain variances nelated to the Fropenty.
Seller 15 reacy, willing and able 1o close Escrow, providsd, however, Selier has agrued 10 extesd
e Ciosing Date as provided hevein in sonsideraion of the sgresments and promises made by
Buyer hecein,

" Buyer and Seiler now Jeswe 10 modify 1ne Purchase Agreemens as sef yoh
aelow

NOW, THEREFQREL, it conmderztion of tox 2bave resitais and for other vajnsbls
congideraton, the rooeips and sufficrensy of which are hereby aiiinowledged by alf panies, the
partics egres 1o amend the Purchase Agresmeny 23 follows:

X Buvyer and Seller sckaowiadge end agree thes tns Closing Dete snall be exended
Fam Octover 2, 260 32 Oasber 25 2007 (MSecond Exnension Perod”™)

2. Buyer and Seller acknowlsdge and apree thar by Oateber 3, 2081, Buyer ghzll
deliver 1o Selter an addimional deposiz by wire transier 1o the wust account described in
Exhioit A" herero funds in the amcunt ¢f One Hundred Sixty Thousand end we’100 Dotlars
{5166,000 00)(the “Second Exteraion Depasit”) which shal; besome nop-refundable an the date
that this Third Amerdmen: is executed by both Buyar ang Seller and which shall 521 pe applied

ol YA 1
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CALIFORNIA CIVIL CODE SECTIONS 1671, 1&76 AND 1677 SELILER HEREBY
WAIVES THE PROVISIONS OF CALIFORNIA CIVIL CODE SECTION 1386 UPON
EITHER (§) THE FAILLRE OF BUVER TO CLOSE ESCROW FOR THE PROGPERTY
PURSUANT TO THE TERMS OF THIS AGREEMENT UR (11 THE DEFAULT 8Y BUVER
OF THIS AGREEMENT, UPON THE £LECTION OF SELLER, N SELLER 'S SOLE AXD
ABSOLUTE DISCRETION. THIS AGREEMENT WILL RE TERMINATED AND EXCEPT
FOR BUYER'S INDEMMITY AND OTHER SPECHFIC OBLIGATIONS REFERRED TO
HEREIN WHICH MAY BE ENFORCED B3Y SELLER (TN ADDITION TO COLLECTION
AND RETENTION BY SELLER OF BUYER'S DEPOSIT, EXTENSION DEPOSIT AND
SECOND ENTENSION DEPOSIT AS PROVIDED HEREUNDER), NEITHER PARTY WILL
HAVE ANY FURTHER RIGHTS OR OHLIGATIONS HEREUNDER TO THE OTHFR,
EXCEPT FOR THE RIGHT OF SELLER TO COLLECT SUCH LIQUIDATED DAMAGES
FROM BUYER AND ESCROW EOLDER

4N

m

RS
Seller's intualy Selfer’s Initials Sclier’s Initrals Buver's initials
3 The Purchase Agreement 1s hereby modificd by adding the foliowing
Paragraph 30 zs foilows
"30 Tax Deferyed Sxchange Sciler aprees to reasonably
cooperate with Purchaser in consummating the saie of the Property
85 par of 5 simultaneous or non-sumultanecus tax- deferred
exchange (the “Tax Exchange™ pursuant to Secuon 103 ol the
internal Revenue Code of {986 as amended, provided that
{1) Seiler chall not be required 1o take mile (o any property
nichading the Property, (i) the Clesing Date shall not be delayed or
sxtended thereby, (1) all codts and expenses shall be pard by
Purcnaser and (iv) Purchager shall indemnify, defend. protect and
hold Seller barmless from any habilny, damage. costs and
cxpenses related o the Tax Exchange
6 Sections 6 2e), 6 2(g). 14 5, 28 and 19 of the Purchase Agreement are hereby
deirted i ther cnurety
7 Section 26 of the Purchase Agresment s hereby amenced by the addition of the

following sentence at the end of Section 26 as [ollows
“Notwithstanding anvthing to the contrary that may be contuned

herein, Seiler shall have the right to assign this Agreement wrhout
Buver’s consent.”

40420086 0
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signment and Assumption of intangible Properny

SIGNN N ASSUMPTION (V iNTANGIBLE PR )PERT"
1= made as of uns 19th day of July, 2001, by and b»“*fwg
ion WINIFRED S C )Cir\LY AS TP U
'i"IiL, STS and PRINCIPIA COLLEG
SOHESTER DEVELOPMENT
ol reference o the following faczs;

8 F
r"'t’
. i

OP lnt
AT i n

S ‘L.’.A

>d o7 may have ac Nired‘% Certa int
1 the r'uru,mc Agreement which 1s defined nel

connection wnh the Property. vanou:

Theimem cvrrs 2
connecton with the Plu;;ua. {

~

PR AN, STV

gas and mina

I

sl hicenses permits end ¢ o the op“*“wor\ of the Br

tance with its current 10pment rights, enmtizmen
i 'e'whrc e v owned b

\‘DTS:E and ww

AUT

Fursuan w S I 5_': ent of ] A.ciza;\:: ang S
Lscrow Instructions entered SR ler, and Assignee,
; ansfer to Assigne

Agreement ;. ASS1EZNOr oL
mrerest tn and 1o the Intangibles o the extent such i
mav ex1st and is assignable by nee desires to accept 2
Warranties te the extent thev exist andg are assignable

¢]

NOW. THEREFORE 1y consigeration of the mutual covenants anc conditions
ieinbelow set forth, s agreec

1. Effective as of thc Close of Escrow, as that phrase 1s defined in the
Agreement. AsSSignor assigns and rransrers to Assignee and 1ts successors and assigns. ali of
Assignor’s right, title and :nterest in and to the Intangibles and the Warranties, to the exteni such
right, title and interest mav exist and is assignable by Assignor.

2. Effective as o1 the Close of Escrow Assignee accepts the assignment ¢

the Intangibles and the \/\-“arramiP: and shall be entitled to all rights and benefits accrumg o ih
Assignor thereunder and hereby assumes all obligations thereunder from and after the Clos
Escrow.

203948221


http:t!:ej\.il
http:L"-JJFRl:::.IJ
http:l!jac.1c

[

This Assignment may be executed in counterparts which taken together
shall constitute one and the same instrument

4 The provisions of this instrument shall be binding upon and inure to the
benefit of Assigncr and Assignee and their respective successors and assigns.

5 Assignor hereby covenants that it will, at any time and from time to time,
execute any documents and take such additional actions as Assignee Or ifs SUCCESSOTS OF 4sSigns
shall reasonably require 1n order to more completely or perfectly carry out the transfers intended
to be accomplished by this Assignment.

[N WITNESS WHEREOF, Assignor and Assignee have executed this Assignment and

Assumption of Intangible Property as of the date set forth above

(J

i oa K TN o T Snkl
ASSIGNCR *ASSIGNEER”
HANNON REAYTY OO {NC | MANCHISTER BEVELCPMENT, L],
a California corporation a California limited liahili ;
& )
Name Slaine & = By Gerald J Marcii
1ts Its: Managing Member

Winifred S Cockev as trustee

PRINCIPIA COLLEGE COMMUNICATIONS

403948221
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ASSIGNMENT OF REAL PROPERTY PURCHASE AGREEMENT

THIS ASSIGNMENT is entered into between Ho.llywoodr Vista Apartm-ehts, Ltd., a
California Limited Partnership, herein called "Assignor' and LAVA ROCK EIGHTY LLC,,
a Nevada limited liability company, herein called "' Assignee' for the acquisition of the property
l@gated in the County of Los Angeles, State of California, more commonly known as 60%
Undivided Interest In 8000-8060 W. Manchester Blvd., Los Angeles, California herein called

the '"Subject Property".

WHEREAS, Assignor has entered into that certain Real Property Purchase Aareemﬂnt

“Real Property Purchase Agreement” dated , between Assignor as

Purchaser and Hannon Realty Co., Inc.; Principia College Communications; And Winifred

W. Coékey 1988 Trust as Seller; ‘wherein Assignor agreed to acquire the Subject Propertyi and

WHEREAS, Assignor wishes to assign to Assignee the rights to purchase the Subject

Property under the Real Property Purchase Agreement; and

WHEREAS, Assignee wishes to accept said Assignment and acquire the rights of Assignor

to purchase the Subject Property under the Real Propmy Purchase Agr eﬂ‘ment and

WHEREAS, this Assignment 1s being made pursuant to the Exchange Accommodation

Agreement between Assignor and Assignee whereby Assignee 1s accepting this Assigmment in

order to acquire Replacement Property for-Assignor -in-furtherance of Assignar’s IRC:Section 1031

exchange transaction; - R :

NOW, THEREFORE, Assignor hereby assigns to Assignee all of Assignor’s rights and

interest in the Real Property Purchase Agreement. Assignee hereby accepts assignment all of such

rights and interest in the Rea Property ‘Purchase Agreement The Real Property Purchase V

Agre\,mem; 1s hereby assigned in accordance with the te ms hereof
Assignor and Assignee further agree as follows:

1. As additional consideration to Assignee, Assignor hereby agrees to hold Aséignee

harmless, release, defend and indemnify Assignee from any and all liability, loss, damage or



-

injury in any manner arising out of or incident to Assignee's acquiring ownership interest in,
holding, transferring or conveying the Subject Property, including, without limitation, any and all

consequential damages arising therefrom.

2. Assignor and Assignee agree that this assignment is made for
the purposes of facilitating the LR.C. Section 1031 exchange pursuant to the Exchange
Accommodation Agreement to which this Assignment relates. Therefore, pursuant to U.S.
Treaswry Regulation 1.1031 (k)-1(g)(4)(iv), only the rights of Assignor under the Real Property
Sale Agreement have besn assigned to Assignee. For purposes of any dispute regarding any
aspect of the Subject Property other than Assignee’s holding or transferring the Subject Property’
pursuant to the Exchange Accommodation Agreemem‘ and" this Ass'igninent thereto, this -
transac{ion shall be df:emedh to have occurred.only betwean Ass_ignor’ and Seller, ard Assignee’
shall not be made a party to any dispute, suit, claim, arbitration or other proceeding concmﬁing

the Subject Property without Assignee’s prior written consent.

3. This Agreement shall be binding upon and shall inure to the

beneflt of their respective heirs, successors and assigns of the parties hereto. S

IN WITNESS WHEREQF, the parties hereto have executed this assignment of the Real Property . ..

Sale Agreement.

ASSIGNOR: Hollywood Vista Apartments Litd., A California Limited Paxmership

By: /&’L«-»/é/ / //U;fz‘/v -/ - - “DATED: /L /L

Gerald J. Marecil, ! Managing Member

-

ASSIGNEE: LAVA ROCK EIGHTY LLC d k /
ANEVADA LIMITED LIA?%ILICPY COI\’IPAN Y

BY: APIPROPERTIES CORPORATION A CALIFORNIA CORPORATION
ITS SOLE MEMBER

/ A B
BY: /A“/a:;'my [ L/o’%’,«z/f DATED i // {%

Thomas W. Ward, Corporate Counsel )




HOLLYWOOD VISTA APARTMENTS, LTD.
LIMITED PARTNER WITHDRAWAL

Carina Taylor DeMarti hereby withdraws from the California Limited
Partnership known as Hollywood Vista-Apartments, Ltd.. Carina Taylor
DeMarti does hereby relinquish all of her rights, interest, and title to the
entity known as Hollywood Vista Apartments, Ltd.. The remaining limited
partners (Carol Marci] and Gerald J. Marcil) shall now each own 49.5% of
the limited partner interest in Hollvwood Vista Apartments, Ltd.

In exchange for Carina Taylor Dﬂ’T\/L'arti’Q withdrawal herein, Hollywood
Vista Apartments, Ltd., has deeded 33.33% of the fee title of the property
commonly known as Hollywood Vista Apts., 1417 N. Vista St., Hollywood,
California to Carina Tavlor DeMarti and Charles DeMarti as husband and
wife as of Nov. 14, 2001. The effective date of this withdrawal is Nov. 14,
2001.

This agreement shall inure to the benefit or detriment of the heirs, assigns,
executors, and /or successors to the parties herein

If litigation should be required to enforce this agreement, the prevailing
party shall be entitled to attorney’'s fees and costs.

The parties whose signatures are listed below are hereby in agreement.

M’»/u aéf /7/« uJ/ /=120 f:// f*/‘,(/\’\).«) (/Jﬁ((wu’ A'ONOUJJD -0
Woodglen' Apts., LLC Date \Carina Taylor PeMarti Date
General Partner Limited Partner
By Gerald J. Marcil

o /@’ l‘/&ﬁp\ L)\W\f LT Ll C/Lm«é/ /)L v «_/L‘ -2 -4
Charles De Marti Ddte Carol Marcil Date
' Limited Partner
.AZ)/‘/(/c/é/ / //{{/w ‘ a2
— Gerald J. Marcil Date
\_A Limited Partner

Y
S
~
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Carina & Chuck De Marti June 14,2001
Huntington Beach, CA 92646
Dear Carina and Chuck,

Good news. 1 think we can sell Vista for $5,400,000. The rents have
skyrocketed over the last 12 months. We just got $1,350 for a 2 bedroom
and $1,000 for a one-bedroom. I'm enclosing the rent roll for your review.

I think we should ask $3,630,000 and settle at $5,400,000. I am not as
motivated to sell as you and Peter, but I recognize this is good timing from a
market standpoint. We will have the building paid off in 15 years and would
be making cash flow in the mean time. However, a bird in the hand is worth
2 in the bush. We can finally make something.

I want to be sure we are in agreement as to the distribution of sales proceeds
before we sell it. Below is my accounting of where we are at:

$5,400,000.00 Sales Price
-$2,850,000.00 Balance of the loan
-$ 189,000.00 Commuissions (3.5%)*
-$  35,640.00 Transfer Tax {.66%)
-3 8,000.00 Title & escrow
-§  37,640.00 Security Deposits
-$  18,000.00 Payables

$2,261,475.00 NET SALES PROCEEDS
-§ 136,430.78 Interest differential owed to Carina**
-$ 12,238.69 loan owed to Carina ***
-5 135.295.30 loan owed to Marcil****
-$1,977,510.40 Proceeds to Ownership%

X 33.33% Carina’s %

$ 659,104.21 Carina’s share
+$ 136,430.78 Owed to Carina
+5  12,238.69 Owed to Carina

$807,773.68 CARINA’S TOTAL PROCEEDS ##*#*x*

C/ee ]

RN
~ -

Lo~
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*Commission: John Walsh has agreed to list the property for 1.5% and 2%
to any outside broker. If he sells it himself, he gets 3% (we save .5%). Even
though our agreement allows me to make a commission, ’'m not charging
one-—rnor do I get any kind of a referral fee from John.

** Enclosed is the schedule of interest paid on the loan.

##%* (Carina loaned Vista $8,000 from Canyon Crest which is now worth
$12,238.69. ‘

#x%% Enclosed is an accounting of the year by vear balance of the cash I put
in to save the property. We used a 15% one time service fee and 10%
interest (not 25% interest as previously requested)

*HREE¥ You owe Peter Raducha 10% of your net proceeds on the
$659,104.21 and the $136,430.78.

If you agree with the above distribution, please sign below and FAX back.
This distribution is based on our agreement for distribution dated 11-15-00
and enclosed herein.

Please call me at 510-791-2000 if you have any questions.

Best Regards,

Jerry Marcil

I, Carina Taylor DeMarti, hereby approve of the above method of
distribution, and hereby authorize Gerald Marcil to list the property at 1417

N. Vista, Hollywood for sale, and agree that he may negotiate any sale at or
above $5,000,000. |

Carina Taylor DeMarti Date


http:136,430.78
http:659,104.21
http:12,238.69

What should have happened if Hollywood Vista Partnership had
merged into Manchester Development LLC. in 2001, as provided by
Revenue Ruling 90-17, which clarified Rev. Rul. 77-458.

Ownership May through November 2001

Hollywood Vista Ptsp Manchester Development LLC
App. H/W /\
4 ,
99% 1% 50% 50%
!
Appellants H/W Woodglen Appellant Mr. Walsh
10/10 5/10 5/10

Appellants effectively owned 100% (10/10 of HV)

Ownership Interest changes in surviving entity that should have occurred, but did
not in 2001, per Revenue Ruling 90-17 and any true business arrangement. Mr.
Walsh should have been diluted.

Surviving Entity
Appellants Mr. Walsh

75% or 15/20 5/20 or 20%

But actually Manchester Development LLC ownership interests remained 50%
Appellant, 50% Mr. Walsh through August 31, 2002, proving no merger.

Manchester Development LLC
Appellants Mr. Walsh

50% 50%



ACTUAL OWNERSHIP IN MANCHESTER DEVELOPMENT, LLC

May 2001
Manchester Development LLC
Appellants Mr. Walsh
50% 50%
Then: Manchester Development LLC acquires 100% Manchester property.

Hollywood Vista Partnership Formally Dissolves with California Sec. Of State
December 201 and files its final tax returns in 2001.

Manchester Development LLC continues to file tax returns and report utilizing its
own unigue FEIN tax identification number (acquired in 2001) for returns filed in
2002 +,

August 2002
Manchester Development LLC
Appellants Mr. Walsh

50% 50%

Manchester Development LLC always treated as a separate business
arrangement, independent from Hollywood Vista Apartments’ affairs.






MANCHESTER DEVELOPMENT, LLC
WRITTEN CONSENT OF MEMBERS TO ACTION

The undersigned members of MANCHESTER DEVELOPMENT, LLC,
consent to the following action:

WHEREAS the effective date of the Operating Agreement be amended to
September 1, 2002. '

WHEREAS, the membership interest of GERALD J. MARCIL be changed
from 50.00% to 60.00%. -

WHEREAS, the membership interest of JOHN P. WALSH be changed
from 50.00% to 40.00%.

WHEREAS, Exhibit B of the Operating Agreement be amended to reflect
the change in membership interests.

NOW, THEREFORE, the members hereby unanimously consent to the
change of membership interests as reflected in Exhibit B to the Operating

Agreement.

This action is taken effective September 1, 2002

iddd D M
Gerald ]. Martil i

St
/// =

Toh@éﬁ Walsh

4

-






CERTIFICATE OF INTEREST

Organized under the Beverly-Killea
Limited Liability Comnpany Act of California
On May 9, 2001

NUMBER: 1 PERCENTAGE SHARE: 60.00%

MANCHESTER DEVELOPMENT, LLC
A California Limited Liability Company

THIS CERTIFIES THAT GERALD J. MARCIL, is the record holder of Sixty and
00/100 percent (60.00%) fully paid and nonassessable percentage share of
MANCHESTER DEVELOPMENT, LLC, A CALIFORNIA LIMITED LIABILITY
COMPANY.

This certificate is transferable only on the books of the Company in person or
by duly authorized attorney upon surrender of this certificate properly endorsed in
accordance with the terms of the Article of Organization and Operating Agreement
as amended to the dates of the transfer.

In witness whereof, the Company has caused this Certificate to be signed by its
duly authorized officers and its Company Seal to be hereunto affixed this 9th day of
May, 2001.

Z)/w,./w{/ 7 M/

GERALD ] MARCIL, MANAGER

See the reverse of this certificate for a notice of the rights, preferences, privileges, and restrictions of
the shares represented by this certificate.




CERTIFICATE OF INTEREST

Organized under the Beverly-Killea
Limited Liability Company Act of California
On May 9, 2001

NUMBER: 2 PERCENTAGE SHARE: 40.00%

MANCHESTER DEVELOPMENT, LLC
A California Limited Liability Company

THIS CERTIFIES THAT JOHN WALSH is the record holder of Forty and
007100 percent (40.00%). fully paid and nonassessable percentage share of
MANCHESTER DEVELOPMENT, LLC, A CALIFORNIA LIMITED LIABILITY
COMPANY.

This certificate is transferable only on the books of the Company in person or
by duly authorized attorney upon surrender of this certificate properly endorsed in
accordance with the terms of the Article of Organization and Operating Agreement
as amended to the dates of the transfer.

In witness whereof, the Company has caused this Certificate to be Glcmed by its
duly authorized officers and its Company Seal to be hereunto affixed this 9" day of
May, 2001.

/;////44// ///@L/\,u/

GERALD]. MARCIL, MANAGER

See the reverse of this certificate for a notice of the rights, preferences, privileges, and restrictions of
the shares represented by this certificate,




state of California

Secretary of State
Bill Jones |

LIMETED PARTNERSH!P FE , D
o r i | ]
By e C&‘ fnr?‘&
‘ IMPORTANT - - Read instructions before completing this form et u .
] f f;"‘ 9 S ')DG

NOTE: THIS CERTIFICATE OF DISSOLUTION (LP-3) MUST BE FILED IN ORDER TO DISSOLVE YOUR

|
| |
|
| LIMITED PARTNERSHIP. YOU MUST ALSO FILE A CERTIFICATE OF CANCELLATION(LP-4/7) IN ! e ///@ . ’
| DRDER TO CANCEL YOUR CERTFICATE OF LIMITED PARTNERSHIP {LF-1) AND NOT INCUR FURTHER - JDN’Y? i |

i H re /

| LIABILITY FOR TAX AS A LIMITED PARTNERSHIP : T Soane For g? j' Sgiey |
| i 5 wpal & I
5 |
|7 SECRETARY OF STATE FILE NUNBER 12 NAME OF LIMT=D PARTNERSHI |
| 199825400010 V | HOLLYWOOD VIZTL APARTMENTS, LTD., A CALIFORNIE LIMITID PARNTERSUIE
? 3 ErTECTVE DATE OF DISSOLUTION, MONTH DAY e
!

DECEZMBER 21, 2001
4

ZNT CAUSING THE DISSOLUTION OF THIS LIMITED RARTNERSHIF 18

%

£ [ 1715 THE TIME SPECIFIED IN THE PARTNERSHIP AGREEMENT FOR DISSOLUTION
R [X] THE SVENTS FOR DISSOLUTION THAT ARE SPECIFIED IN THE PARTNERSHIP ASREEMENT HAVE OZZURRED
| WRITTEN CONSINT OF ALL GENERAL PARTNERS AND AMAJORITY IN INTEREST OF THE LIMTED PARTNERIS,

TRY OF 4 DECREE OF JUDICIAL DISSOLUTION UNDER SZCTION 15882

n

1
U E THERE ARE NO GENSRAL PARTNERS TO CONTINUE THE BUSINESS OF THZ LUIMITED PARTNERSHIZ.
—

S OTHER INFORMATION THE PARTINERS FIING THE CERTFICATE OF DISSOLUTION DETERMINE TO INCLUDE: (ATTAZH ADDITIONAL PAGES |7 NECESSARY]

€ NUMBER OF PAGES ATTACHED (IF ANY)
NONE .

| 7 | CERTIFY THAT THE STATEMENTS CONTAINED IN THIS DOCUMENT ARE TRUE AND CORRECT TO MY OWN KNOWLEDGE. | DECLARE
THAT | AM THE PERSON WHO 15 EXECUTING THIS INSTRUMENT, WHICH ZXECUTION 15 MY ACT AND DEZED.
BY: WCODGLEN APTS., LLC

v

T VA S g o
e T fey T FGINERAL PARTNER

FORMLPS « NO FILING FET
Approved by Secrmiors of Sate

SIGNATURE ~ POSITION OR TITLE SIGNATURE POSITION OR TITLE
| GERALD J. MARTIL (MNGNG MBR) 1-24 -uf

PRINT NAME DATE PRINT NAME DATE
) -
i SIGNATURE C POSITION OR TITLE SIGNATURE v = .- POSITION OR TITLE
o R s A N N
R W
1o N e N e - ‘ -
| PRINT NAME DATE PRINT NAME DATE
|
i

SECISTATE (REV. 7198)
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This Dower of <::m'-:>'m¢>x 15 Coupied with an ima rest and shali survive the :ia!we”\
of an assignmeant of alimited p ersn'p inferast. inthe event of any conflic
ha*w:a—”—mm the provisions of this A 99*"» i, o' Qm/ amaendment 1o it, and Qn\/

dozument ﬁ/e::ﬂ” acknowledgad, sworn 1o or filed by the gswergi
partners under this power of attomey, this Agreemant and any amandmants
thereto shali govemn,

3.2 An amendment to the Certificate shali be signed by the gensral
partner. : ‘

4 fwAV‘E. -:pa mmrsmp ames shall be HOLLYWOOD VISTA APARTMENTS
LTD., A CA :O 1A UMITED PARTNERSHIP.

PLACE OF BUSIN S Ths Parmnershiz's pmmoci place of busine
D Mai:}gg Cove Pia Pcios Verdes st fates, California @0Z74, or a
pl The aowwq pg er defermings in the futurs.

35 shall
T such

PURPOSE. The pUrpose of this pCII'T”)@.’S'WD is fo acguire that cerain red!
oroparty locared in the cify of Ho ollywood, Cailifomic Jelelaiagiely Hly known as 1417
N. Vista, as mors pur’ricuiarﬁ‘ described in rx‘ﬂ ibit "A" aifachad hereio n@
’V‘")FDO rared herein by reference (Propery’), 1o CM"TWD?V momog: the
Property, To offer the DFQDQ”T\/ for sale and fo do such oths rthings as are
mudw‘w . proper or reiaied Jm@ww 0. The 'i"%;'n PSropemy’ as ussd nerein shall
mean *ms inferest in fne above redl p oparty and ali privaie property OW’T}:“V
by the Parinership. The spa“"'vg"' 5 of These D:mcule activities, howaver,

R

shall not be deemed a iimifation u:;on the gsneral powers of the Parinershin.

7o IERML The parnership shal begin upon ine > filing of the Cerificare ana
shal continue untll March 1, 202 0, at wnich 1ime it shall dissolve. The Parfparss np
maoy be di” o!vaf"? and ferminated ai any fime before that date upon the sais
of substantially ali of its real propery or as mores parficularly described in
Sectiorn 14,

g, APITAL ANDLOANS, ..

B *—gﬁh parner shall make ¢ cash contribution fo the capiial of the
Partnership in the amount sat forth oppaosite eac *‘\ respective parfners name in
exhibit "B @hochﬂd hereto and incorporated n 2in by reference. In addifion,
the pann rs (limited and gaﬂmra ) shall contribu Qddiﬁonai cash o the
Partnership as may be needed from fime to ‘rﬂe o mest the needs of the
Paﬁmership

8.2 Except as specifically provided harein, no pariner may withZiraw his
fro

capital from the Partnership without the approval of the general pariner

8.3 Nointersst shall be paid and no partner shal be entitled o inferast
on any of his capital confributions o the Partnership.

g Jom
Tﬁ o L o / Ch DR
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. . ; |
State of California TFECTIVE
DATE
Secretary of State R IAD
Bill Jones —
| !
LIMITED PARTNERSHIP - ,f;-gEg -
CERTIFICATE OF CANCELLATION cithe Stzie of Crlicmin Ii
IMPORTANT - - Read Instructions before completing this form. ) DEC 26 2001
THIS CERTIFICATE OF CANCELLATION (LP<4/7) MUST BE FILED IN ORDER TO Z—i—&/;\\ s
CANCEL YOUR CERTIFICATE OR REGISTRATION OF LIMITED PARTNERSHIP AND téé
, BILL JON:S Selrtlary of Stats
YOUR LIABILITY FOR ANY TAX AS A LIMITED PARTNERSHIP, ; ~
_ ‘ | This Space For Filing Use Only
1. SECRETARY OF STATE FILE NUMBER 12, NAME CF LIMITED PARTNERSHIP - -
‘ R CALIFORNIA LIMITED PARNTERSHIF

189825400010 't HOLLYWOOD VISTA APARTMENTS, LID.,

3. THELIMITED PARTNERSHIP HEREBY CANCELS ITS: (CHECK ONE)

[X ] CERTIFICATE OF UMITED PARTNERSHIP (LP-1) PURSUANT TO SUBDIVISION (B)(1) OF SECTION 15623 oF THE CAL IFORNIA
CORPORATIONS CODE. .

{1 REGISTRATION OF FOREIGN LIMITED PARTNERSHIP (LP-5) PURSUANT TO SECTION 15896 OF THE CALIFORNIA CORFORATIONS

CODE.
4. OTHER INFORMATION THE PARTNERS FILING THE CERTIFICATE OF CANCELLATION DETERMINE TO INCLUDE, IF ANY (ATTACH

MTIONAL PAGES, IF NECESSARY)

|

5. NUMBER OF PAGES ATTACHED. (IF ANY?\]

. | CERTIFY THAT THE STATEMENTS CONTAINED IN THIS DOCUMENT ARE TRUE AND CORRECT TO MY OWN KNOWLEDGE. | DECLARE
THAT | AM THE PERSON WHO IS EXECUTING THIS INSTRUMENT, WHICH EXECUTION I8 MY ACT AND DEED. _

BY: WOODGLEN APTS., LLC

! ﬁ//(/ 7 GENRL. PaRTNE.

%
|
i
H
|
|
|
&GNATURE POSITION OR TITLE
OSITION ORTITLE SIGNATURE POSITION OR TITLE !
GERALD J. MARCIL [MNGNG MBR) J2 00 -ar i
PRINT NAME ' = ’
= DATE PRINT NAME DATE |
|
v’ . H
A

SIGNATURE POQHONEfTWLE ﬁ<£\\\ SIGNATURE POSITION OR TITLE ;
N Py e |
¢ = 0 6 |

PRIN < e B

INT NAME p \, 0O F

= DATE PRINT NAME I DATE |




OPERATING AGREEMENT FOR [ Y

MANCHESTER DEVELOPMENT, LLC

ALL PARTIES MUST READ THIS DOCUMENT CAREFULLY, THE
SECURITY NOTICE CONTAINED IN SECTION 810 AND NOTE EACH OF
THE FOLLOWING: '

THIS AGREEMENT PROVIDES FOR MANDATORY ARBITRATION OF
ALL CLAIMS. SEE ARTICLE X HEREOF.

LEGAL COUNSEL FOR THE COMPANY HAS DRAFTED THIS
OPERATING AGREEMENT. EACH MEMBER MUST OBTAIN
INDEPENDENT LEGAL AND TAX ADVICE AS TO THE TERMS OF THE
AGREEMENT, AND WHETHER SUCH MEMBER’S INTEREST ARE BEST
SERVED BY THIS OPERATING AGREEMENT AND THE TERMS HEREOF.

NO MEMBER MAY RELY UPON ANY REPRESENTATION OR
STATEMENT BY LEGAL COUNSEL FOR THE COMPANY THAT IS NOT
SPECIFICALLY SET FORTH IN THIS OPERATING AGREEMENT. SEE
RECITALS C2 AND C8.

THIS AGREEMENT CONTAINS A COVENANT BY MEMBERS NOT TO
SUE OTHER MEMBERS EXCEPT IN CERTAIN LIMITED
CIRCUMSTANCES. SEE SECTION 2.8.

THIS AGREEMENT RESTRICTS THE ABILITY OF MEMBERS TO
TRANSFER THEIR INTERESTS IN THE COMPANY, MEMBERS AND
THEIR SPOUSES MUST CONSENT TO THIS RESTRICTION. SEE ARTICLE

VIILL

THIS AGREEMENT PROVIDES FOR THE APPOINTMENT OF MEMBER-
MANAGER FOR A PERIOD OF 35 YEARS WHO MAY NOT BE REMOVED
DURING THE INITIAL PERIOD EXCEPT FOR CAUSE BASED UPON
GROSS MISCONDUCT, GROSS NEGLIGENCE OR DISHONESTY. SEE
ARTICLEV AND SECTION 5.3

THIS AGREEMENT PROVIDES FOR SPECIAL DISTRIBUTIONS AND
ALLOCATION OF CASH FLOW, PROFITS AND LOSSES WHICH MAY
RESULT IN PHANTOM INCOME FOR TAX PURPOSES. SEE ARTICLE [V.

THIS AGREEMENT PROVIDES FOR REQUIRED ADDITIONAL CAPITAL
CONTRIBUTIONS AND REDUCTION OF A MEMBER’S PERCENTAGE
INTEREST UNDER CERTAIN CIRCUMSTANCES. SEE ARTICLE ITI AND
SECTION 5.4 HEREOF.

THIS AGREEMENT ALLOWS FOR THE RETURN OF CERTAIN MEMBER'S

CAPITAL CONTRIBUTIONS WHILE THAT MENMBER RETAINS FULL
PERCENTAGE AND VOTING INTEREST. SEE ARTICLE IV.

ror.
XHIBIT:

AGE___|

S ®ANCHESTER DEVELOPMENT, LLC AGREEMENT PAGE |
OF 1




IN THE EVENT A MEMBERSHIP UNIT 1S ISSUED IN EXCHANGE FOR
SERVICES RENDERED, OR TO BE RENDERED, THE FAIR MARKET
VALUE OF SUCH INTEREST MAY BE REQUIRED TO BE INCLUDED IN
THE GROSS INCOME OF THE MEMBER RECEIVING THE INTEREST.
EACH PROPOSED MEMBER SHOULD CONSULT WITH THEIR OWN
INDEPENDENT TAX ADVISOR AS TO THE APPLICATION AND IMPACT
OF THIS MATTER. FAILURE TO PROVIDE THE SERVICES SHALL
RESULT IN THE CANCELLATION OF SUCH MEMBERSHIP INTERESTS.

THIS AGREEMENT PROVIDES FOR CERTAIN PAYMENTS TO BE MADE
TO ENTITIES WHICH ARENOT MEMBERS AND IN WHICH SOME
MEMBERS HAVE A FINANCIAL INTEREST. SEE ARTICLE IV AND

SECTION 4.9 HEREOF.

THIS AGREEMENT PROVIDES AUTHORITY FOR THE MANAGER TO
ENTER INTO TRANSACTIONS ON BEHALF OF THE COMPANY UP TO
TWENTY-FIVE MILLION DOLLARS. SEESECTION 5.4(G).

THE PERCENTAGE DISTRIBUTION OF PROFIT PROVIDED IN THIS
AGREEMENT DIFFERS FROM THE ACTUAL PERCENTAGE OF CASH
CONTRIBUTIONS. SEE SECTIONS 1.24 AND ARTICLE IV,

WMEMBER’S VOTING INTERESTS ARE DIFFERENT THAN MEMBER’S
PERCENTAGEINTERESTS DESPITE EQUAL CONTRIBUTIONS OF
CAPITAL. SEE SECTION 1.25 HEKEOF.

4

Tk

e

ERE ARE NO SUPER-MAJORITY VOTING REQUIREMENTS FOR ANY
ACTIONTO BETAKEN. SEE ARTICLE V HEREOF.

THERE ARE SPECIAL QUORUM REQUIREMENTS FOR MEETINGS OF
MEMBERS. SEE ARTICLE V

NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT,
NO ACTION MAY BE TAKEN WITHOUT MEMBER GERALD J. MARCIL'S
SPECIFIC CONSENT. SEE SECTION 1.20, ARTICLE V AND ARTICLE VIL A
MEMBER ACTING IN VIOLATION OF THIS SPECIAL CONSENT
PROVISION SHALL BECOME PERSONALLY LIABLE FOR DAMAGES
AND INDEMNIFICATION. SEE ARTICLE 5 AND SECTION 5.11.

THE MANAGER HAS THE RIGHT TO CAUSE THE COMTIANY TO ELECT
TO KEEPITS BOOKS ON AN ACCRUAL BASIS. SEE ARTICLE VI AND
SECTION 6.2.

Gerald ]. Marcil and John Walsh (referred to individually as a Member
and collectively as the Members) enter this Operating Agreement into effective
as of May 29, 2001. ‘ “

MANCHESTER DEVELOPMENT, LLC AGREEMENTPAGE 2



1.25. "Profits and Losses" means, for each fiscal year or other period
specified in this Agreement, an amount Dqu} to the Company's tax able income

or loss for such year or period, determined in accordance with IRC section 703(a)

1.26. The “Project” shall mean a parcel of approximately 2.33 acres
located at 8000 and 8060 F”anch@st@r }' venue, in the City of Tluya Del Rey,
California (APN 4118-002-067 and 4118-002-101).

1.27. "Proxy" has the meaning set forth in the first paragraph of
California Corporations code section 17001(ai). A Proxy may not be transmitted
orally.

1.28. "Regulations” ("Reg”) means the income fax regulations
promulgated by the United States Department of the Treasury and published in
the Federal Register for the purpese of interpreting and applying the provisions
of the Code, as such Regulations may be amended from time to time, including

corresponding provisions of applicable successor regulations.

1.29. "Substituted Member” is defined in Article VIII, Section 8.8.

1.30. "Successor in Interest” means an Assignee, a successor of a Person
by merger or otherwise by opuratmn of law, or & transferee of all or substantiall y
all of the business or assets of a Person.

1.31. "Transfer" means, with respect to a Membership Interest, or any
element of a Mombershit\ Interest, any sale, assignment, gift, 11wolumcx}
Transter, or other d svmsmoﬂ of & Membership Inter est or any clement of such z
Membersh up Interest, directly o* indirectly, other than an Encumbrance that is
expressly permitted under this Agreement.

ering Event” 1s defined in Article VIII, Section 8

1.33. "Vote" means a written consent or approval, a ballot cast at a
Meeting, or a voice vote.

1.34. "Voting Interest” means, with respect to a Member, the right to
Vote or participate in management and any right to information concerning the
business and affairs of the Company provided under the Act, except as limited
by the provisions of this Agreement. A Member's Voting Interest 1s set forth on
Exhibit B, and is different than a Member's Percentage Interest despite equal
Capital Contribution.

ARTICLE II: ARTICLES OF ORGANIZATION

2.1, The Articles of Organuzation, attached hereto as Exhibit A, have

previously been filed. Nothing in this Operating Agreement requires an
amendment to the Articles.

MANCHESTER DEVELOPMENT, LLC AGREEMENT PACE?
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EXHIBIT B

CAPITAL CONTRIBUTION AND ADDRESSES OF MEMEBERS

AS OF MAY, 2001

Tolhm Walst

A | Member's Capital Member Member
Member's | Member's | Contribution Percent Voting
Name Address V Interest Interest
Gerald ] Marcil A sum up to 50.00% 60.00%
$1,650,000
i “A sum  up to 50.00% 40.00%.

1
i

5

81,650,000

MANCHESTER DEVELOPMENT, LLC AGREEMENT PAGE 27

R TRT



-~

] Member Member
i x N 3 b : 1 -
I Member's Member's Capital Percent Voting
| Name Contribution Interest Interest
|
b Gerald T Marci! A zumun to 60.00% 60.00%
$1.650,000
|
{
j |
John [P Walsh Y i 40.00%

A sum up To E 2{1.00%
i

e

U
&L,Q?JL’,L)UU

NMANCHESTER DEVELOPMENT, LLC FIRST AMENDED AND RESTATED AGREEMENT

~ -

PAGE27



State of California
Bl Jones

Secretary of State | i e S g B e
g of the State of California
LIMITED LIABILITY COMPANY OCT 2 2 2002

CE ' E =5, Secretary of
RTE(E;lm CﬁxT%MOme %ff R BILL JONES, Secretary of State

Filing Fee — Please see insfructions.
IMPORTANT ~ Read instructions before completing this form.

This Space For Filing Use Only

-Name of surviving entity: 12.-Type of entity: 3. Secretary of Stale File Number: 1| 4. Jurisdiction:
anchester Development, LLC |LLC 200113110043 CALIFORNIA
Name of disappearing entity: ‘8. Type of entity: 7. Secretary of State File Number: 8. Jurisdiction:
VA ROCK EIGHTY, LLC LLC 200128210071 ' NEVADA
Future effective date, if any: Month Day Year

. 1f a vole was required pursuant to Seclion 17551 or Section 171 , enter the outslanding interests of each class entitiéd to vote
on the merger and the percentage of vote required:

Surviving Entity Disappeating Entity
- iass entitled to vote Percentage of vote required Each class entifled to vote Percentage of vote required

vienberships 51 % | 1 Memberships 51%

_ The principal terms of the agreement of merger were approved by a vole of the number of inlerests or shares of each class that
sgualed or exceeded the vole required,

STION 1215 ONLY APPLICABLE IF THE SURVIVING ENTITY (S A DOMESTIC LIMITED LIABILITY COMPANY, COMPLETE
M 12 AND PROCFFD TO ITFEM 158,

. Reguisite changes to the information set forth in the Arlicles of Organization of the surviving limited liability company resuiting
from the merger. Attach additional pages if necessary. None

STIONS 13 AND 14 ARE APPLICABLE IF THE SURVIVING ENTITY IS A FOREIGN LIMITED LIABILITY COMPANY OR OTHER
SINESS ENTITY. COMPLETE ITEMS 13 AND 14,

Principat business address of the surviving foreign limited liability company o1 ofher business enlity:
Address:
City: . State Zip Code:

Other informalion required to be stated in the Certificate of Merger by the faws under which each conslituent other business
entity is organized. Attach additional pages if necessary.

Number of pages attached, if any:

| certify thal the statements contained in this document are true and correct of my own knowledge.
person who is execuling this instrument, which execution {s my aclt and deed.

oo f S 52702 Gerald J. Marcil. Manager  9-22-v2

| declare that | am the

Sianalure of Authiorized Person for the Surviving Enlity Date Type or Print Name and Title of Person Signing Date
Jnature of Authorized Person for the Surviving Eniity Dale. ) ‘Ti'pe or Print Name and Title of Person Signing (Datem .
A{/‘WQ/ Vi /%/MA/ P2l Gerald J. Marcil, Member ,»‘”f)/zz/()y
Signature of Authorized Person for the Disappearing EntjtyLDaﬁ Type or Prinl Name and Title of Person Signing  ; U-Qaled 200/
o \

]




WRITTEN C@ ENT OFMEMBERS TO MERGER

We, Vthe undersigned, representing at least a majority in interest of LAVA
ROCK EIGHTY, LLC, do hereby consent to the mérger of LAVA ROCK EIGHTY,
LLC, a Nevada Limited Liability Company and MANCHESTER
DEVELOPMENT, LLC, a California Limited Liability Company, the surviving
entity to be MANCHESTER DEVELOPMENT , .LLC,' upon the terms and
provisions of the Agreement of Merger bé-tween said entities.

WITNESS our Signatures this 15t day of September, 2002

o I T

GERALD J. MARCIL, MEMBER

Al
AN



‘{s!!
i
|
i
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WRITTEN CONSENT OF MEMBERS TO MERGER

We, the undersigned, representing at least a majority in interest of
MANCHESTER DEVELOPMENT, LLC, do hereby consent to the merger of
LAVA ROCK EIGHTY, LLC, a Nevada Limited Liabﬂity Company and
MANCHESTER DEVELOPMEN’I‘, LLC, a California Limited Liability Company,
the surviving entity 1o be MANCHESTER DEVELOPMENT, LLC, upon the
terms avnd provisions of the Agreement of Merger between said entities.

WITNESS our Signatures this 1% day of September, 2002.

GERALD . MARCIL

JORI P. WALSH

J






02-0538148

RECORDEDFILED IN OFFICIAL RECORDS
RECORDER'S QFFICE
LOS ANGELES COUNTY
CALFNDAIL

MAR 18 2002

ATBAM,

———

SPACE ABOVE THIS LINE FOR RECORDERS USE

A A

TITLE(S)
DeED
FEE o ' D.TT.
FEE $33 SS
AFNF. 94 3 ,
CODE |
20
CODE 52
19 8
CODE ?:
— g
=
Assessor’s ldentification Number {AIN)
To Be Completed By Examiner OR Title Company In Black Ink Number of Parcels Shown
A ¢, & 0 oz O (o 7] O O g

A A

THIS FORM IS NOT TO BE DUPLICATED
L ription: Los Angeles,CA Document-Year.DoclD 2002. 638446 Page: 1 of 4
C T LG-06-07-2006 04-52-44 PM Comment: 4118-2-101



it | ¥,
Stewart Title o
RECORDING REQUESTED BY . 02 063844 6

WHEN RECORDED MAIL TO N
AND MAIL TAX STATEMENTS TO

Gerald Marcil

43-D Malaga Cove Plaza

PVE., CA 90274

GRANT DEED
TmeoroerNO. 5[0 [1(0B] Eescrow no, apnno. Uf | | %)"cl -67-/0}

THE UNDERSIGNED GRANTOR({s) DECLARE(S)
DOCUMENTARY TRANSFER TAX is § - CITY TAX §, 4] RAT 11811 Value
& Consideration of this property at less than §10Q.
City of , and

FOR A VALUABLE CONSIDERATtON receipt of which is hereby acknowledged,
LAVA ROCK EIGHTY,LLC, a Nevada Limited Liability Company, as to an undlvided 60%, as tenants

hereby GRANT(s) to MANCHESTER DEVELOPMENT, LLC a California limited liability company

the following described real property in the County of LOS ANGELES State of California;

LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF.

THIS CONVEYANCE CHANGES THE MANNER IN WHICH
ITLE YS HELD, -GRANTOR{(S) AND GRANTEE(S)
EMAIN THE SAME AND CONTINUE TO HOLD LAVA ROCX EIGHTY, LLC.,

THE SAME PROPURTIONATE INTEREST A NEVADA LIMITED LIABILITY COMPANY

R & T 11911.
BY: HOLLYWOOD VISTA APARTMENTS, LTD.
a California Limited Partnership

Dated December 15th, 2001 BY: }Zm‘ué/ p

Gerald J. garcil, Managing Member
of Woodglen Apts,.LLC

General Partner

e

STATE OF CALIFORNIA ]
COUNTY OF 15.8. 7 .
(7 i = B
on December 15th, 2001 petore me, SO L D R
{hete insert name and tille of the officer), parsonally appeared LT 2l X I I

personally known to me {or proved 1o me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within inatrument
and acknowledged to me that he/sheheay executed the same in his/hertheir authorized capacity(ies), and that by histherftheir signatyre(s) on the inslrument
the person{s), or the entity upon bena¥l of which tho person(s) acted, exacuted the ingtrumeant.

WITNESS my hand and official seat,

Signature pém J %

:pt/on Los Angeles, CA Document— Year.DoclD 2002.638446 Page: 2 of 4 |
. LG-06-07-2006 04-52-44 PM Comment: 4118-2-101

CONNIE §, BURLE
2 ComM ¢ 1zuaz§0~ 4
PMOTARY PUBLIC.CALIF ORI O
) LOS ANGELES County ()
COMM. EXP. LEC 11, 2003 =
e W
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YEAR Member's £  I1re of income, CALIFORNIA SCHEDULE |
2001 Deductions, Cradits, etc. K-1 {553)

MZY dav 8 vear 2001 and ending mong
lLies FEM
| Geerstarvo! State file pumber . 20011

LLC'c name, address, state, and ZIP Code

For ~~lapdar vear 2007 or fiscal

r ‘s jdantitving number
T '5’5 br's name, addrass, stats, and ZiP Code

-
2
e

|
1
i

i gmbar's shars of

)] @ ingividual (&) L4 {8 D LLC Nonrgcourss
(20 T e comoranon (6) ] Limited amners 19) [ mamzoarisee 2.120.000.
{3 } Ll Zstale/Trus: {7 5 LLP {103 [j £xempt Organization 41 OO OO U bt 0.
{4 D ¢ Corporation £ Taxsheller ragistration number

B s tnis member a foreign memosr? -i:j Yag l_}_:' No | F (1) Check here if this 1s a pubdlicly fraded parnership

{ tnter member's percnmasﬂ gs defined n IRC Section 4B9(KM2Y . [
{without regard to special (i) Before decrease {ii; Endofygar | {2)Check nerg ¥ tnis is an invesimant partnarship
aliocations} of: or termination (R&TC Sections 17855 and 230400 . L
Profitsiaring %ot 00.000000C % | &- Cneck: nere if this 15; * -
Loss sharing %« 60.0000000 % | ()] 4ifinal Schedule K-1 (568} (22| Anamended Ssneamn K- (568‘
Ownershic of capital oo 60.0000000 % i H Isthis memosr 2 noaremdem of Catifornia? ... Wl lvec e[ ng

i Analvsis of member's capilal account:
{a) Cachaiaccount at (b} Capiai contriputed
peginning of ysar during year

{s) Member's snare of line 3, {d) Withdrawals angd f {8) Capital account at end of

{ line 4, and line 7, Form 568, disrributions i vear (combine column {a)
i Schedule M-2- i tnrough column {d))
! i
[ i
| |
1 i

»
;K\
O‘t
5
[

s 38 EBOD.Ie -3, 079 453. 1.44

C iefer 1o Member's insyructions 1or SGhecuza ki-? {5881 before entering information from tnis scnedule on vour Calijornis return,

&8
&

i {b} Amourt from {c) California adiusiments | {d) Towal amounte using i (e} California
v fedsral Sehedute SOUrCe AMounts
K-1{1085) and credits

2l Distrioutive share its | Galitorniz law
{g) Distrioutive sharaitem | ombme coums
|

i

!

(b} and column (2))

Ordinary income (logs) from wade

or busingss acwities
Net income {loss) from rentai real

estate actvities ! &
Net incoms (loss) from otner rental
activities
4 Porticiio income {loss;: |
income aintersst | i

{Loss} b Divigends

-k

|
i

|
| i
| i
| ;
|

L &

v

|
|
|
:
i
!

™~y

iw

Le>]

e OTnDr porﬁoi income (ioss} . ...
Guaranteed payments to members.
Net gain {ioss) under IRC Saction 1231
(other than dus 1o casualty or theft)
Other income {i08SY .. oo
Charitable contributions ...
txpense deduction for recovery property
Detue- {R&TC Sections 17267.2, 17287.8,
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CALIFORNIZ FOOTNQOTES STATEMENT I
. {CHESTER D” ELOP LLC

43 HMALAGA COV. P* ZA SD TE D

PRLOS VERDES LS , CA 90274-13¢60

r.e.1.y.

FORM 1065, F.Y.E. DECEMBER 31, 2001

ELECTION TO AMORTIZE LIMITED LIAZILITY COMPANY
ORGANIZATION EXPENSES, UNDER IR(C SECTION 708:

THE LIMITED LIAZILITY COMPANY ELECTS, PURSUANT T0

IRC SECTICON 708, TO AMO.TIZ: ITS ORGANIZATIONAL
EYPENSES OVER 2 60-MONTH PERIOD. THE PERIOD IS TO

BEGIN ON MAY 8, 2001, THE DATE ON WHIVU THE
LIMITED LIARTLITY COMPANY COMMENCED ING BUSIRKESS.
ELECTION TC AMORTIZE START-UP EBXPENSES,

UNDEER IRC SECTION 183:

THE LIKITED LIABILITY COMPANY ELECTS, PURSUANT TO
IP™ SECTION 155, TO RMORTIZE ITS START-UP EXPENSES
o4 A 60-MONTH PERIOD, FOR EXPENDITURES

I JRRED IN STARTING UP 2 BUSINESS WEHICE
COMMENCED MAY 9, 2001.

BLECTION T0O ADOPT THE RECURZING ITEM EILTEPTION,
UNDER ..'.RM S.—J:‘T’OI\ ‘16:<E‘L><3}l

THE LIMITED LIABILITY COMPANY ELECTS, PURSUANT T
IRC SECTION 461(H)(3), TO ADOPT THE RECURRING IT
EXCEPRTION WITH RESPECT T0O ALL RECURRING ITEMS, : -
INCLUDING PROPERTY TAYXES, FOR ZLL RENTAL REAL

ESTATE ACTIVITIES.

~.
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)
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5 STA”WMENT(S} 1
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PALos VERDES DEVELOPERS
MANAGEMENT CoMpPaNy

TO: Vicki Dorfman
FROM; Jerry Marcil
RE: Change of Grand Deed, escrow #01398097

Dear Vicki,

This memo is your authorization to change the vesting on your grant deed
from Manchester Development, LL.C to Manchester Development LLC as to
an undivided 40% interest and Lava Rock Eighty LLC as to an undivided

60% interest, as tenants-in-common.

The Seller would prefer if you just inserted this change unto the Grant Deed
without getting it resigned. This is O.X. with me. Please contact the Seller
1o verify.

Thank you and Best Regards,
{ E

; ~ . -
Vin ek S S arm o

Gerald ], ¥Marcil’

CC: Renee Lindsey
John Walsh

43 Malaga Cove Plaza, Suite D » Palos Verdes Estatas, Cafifornia §0274-1360 » Telephone (310) 791-2004 » Facsimile (310) 791-
Y p—_—
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Rev. Rul. 80-17; 1990-1 C.B. 119;
1990 IRB LEXIS 71, *; 1990-8 I.R.B. 13

Revenue Ruling 80-17
Rev. Rul, 90-17; 1990-1 C.B. 119; 1990 IRB LEXIS 71; 1990-8 I.R.B. 13
January 1990
[*1]
SUBJECT MATTER: Continuation of Partnership

SUMMARY:

Three merging partnership contributed their assets to a resuiting partnership in exchange
for an interest in the resulting partnership. The interests in the resulting partnership were
then distributed proportionately to the respective partners of the merging partnerships.
Under I.R.C. § 708({b)}(2)(A), the resulting partnership could be considered a continuation
of two of the merging partnerships whose members owned an interest of 50 percent in the
capital and profits of the resulting partnership. However, under Treas. Reg. § 1.708-1(b)
(2)(1), the resulting partnership was considered to be a continuation of the partnership that
contributed the greatest dollar value of assets to the resulting partnership. The IRS held
that 1.R.C. § 761{e) did not cause the termination of the resuiting partnership. Because the
resulting partnership was considered to be a continuation of one of the merging
partnerships under 1.R.C. § 708({b)(2)(A), liquidating distributions by the other merging
partnerships of 50 percent or more of the capital and profits interest in the resulting
partnership did not cause the resulting partnership to terminate under § 708(b)(1)(B).

APPLICABLE SELTIONS:

ZSection 708.-Continuation of Partnership

26 CFR 1.708-1: Continuation of partnership.

(Also Section 761.)

TEXT:

Continuation of partnership. Section 761 (&) of the Code doss not cause the resulting
partnership of a partnership merger to terminate under section 708. Rev. Ruls. 68-289, 1968-1
C.B. 314 and 77-458, 1877-2 C.B. 220 clarified.

ISSUE

if a partnership resulting from a partnership merger is considered a continuation of one of the
merging partnerships under section 708 (b} (2) (A) of the Internal Revenue Code, do liquidating
distributions by the other merging partnerships of 50 percent or more of the capital and profits
interests in the resulting partnership cause the resulting partnership to terminate under section
708 {b) (1) (B) because of the application of section 761 (e)?

FACTS

A and B each owned a 50 percent interest in RP, a partnership having assets worth $500x. B
and C each owned a 50 percent interest in MP1, a partnership having assets worth $400x. D

httne-armanu 1evie comfrecsarrhiretrieve? m=4crd0es3IValrTAROIRATADY TINAY AR T AAAL hr NAITTIINT



Get a Document - by Citation - Rev. Rul. 90-17 Page 2 of 4

and £ each owned a 50 percent interest in MP2, a partnership having assets worth $100x, For
business reasons independent of federal income tax consequences, the parties agreed to merge
RP, MP1, and MP2. The merger was effected by each merging partnership contributing [*2]

its assets to the resulting partnership in exchange for an interest in the resuiting partnership.
With respect to the interests in the resulting partnership RP received 50 percent, MP1 received
40 percent, and MP2 received 10 percent. The interests in the resulting partnership were then
distributed proportionately to the respective partners of RP, MP1 and MP2. After the merger
transaction, the interests in the resulting partnership were held, 25 percent by A, 45 percent by
B, 20 percent by C, and 5 percent each by D and by £,

LAW AND ANALYSIS

*Section 708 (a) of the Code provides that an existing partnership shall be considered as
continuing until such time as it is deemed terminated under section 708 (b).

Section 708 (b) (1) of the Code provides rules of general application governing the termination
of partnerships. Section 708 (b) (1) (B) provides that a partnership shall be considered
terminated if, within a 12-month period, there is a sale or exchange of 50 percent or more of
the total interest in partnership capital and profits.

Section 708 (b) (2) of the Code provides rules of special application governing the termination
of partnerships involved in mergers, consolidations, and divisions. [*¥3] Section 708 (b) {2)
(A) provides that, in the case of a merger or consolidation of two or more partnerships, the
resulting partnership shall be a continuation of any merging or consolidating partnership whose
mambers own an interest of more than 50 percent in the capital and profits of the resulting
partnership.

FSection 1.708-1 (b) (2) (i) of the Income Tax Regulations provide that, if a resuiting
partnership can, under section 708 (b} (2) (A) of the Code, be considered a continuation of
more than one of the merging or consolidating partnerships, it shall be considered the
continuation of the partnership that is credited with the contribution of the greatest dollar value
of assets to the resulting partnership. Any other merging or consolidating partnership shall be
considered as terminated.

Section 761 (e) of the Code, which was added by the Tax Reform Act of 1884, section 75 (b),
1984-3 C.B. (Vol. 1) 1, 102, provides that, except as otherwise provided in regulations, for
purposes of section 708, any distribution of an interest in a partnership (not otherwise treated
as an exchange) shali be treated as an exchange.

In Rev. Rul. 68-289, 1968-1 C.B. 314, three partnerships, PI, P2, and P3 [*4] are merged.
All three partnerships have the same partners and, therefore, under section 708 (b) (2) (A) of
the Code, the partnership resulting from the merger could be treated as the continuations of
either PI, P2 or P3. However, because P3 contributes the greatest dollar value of assets, the
resulting partnership is considered the continuation of P3. PI and P2 are treated as having first
transferred their assets and liabilities to P3 in exchange for partnership interests and then as
having distributed the P3 interests in liguidation.

Rev. Rul. 77-458, 1877-2 C.B. 220, considers the proposed merger of ten partnerships, I -
P10. These partnerships all have the same eqgual partners, A and B. Under the plan of merger
P2 - P10 will transfer all of their assets and liabilities to PI (the largest partnership by doliar
value of assets) in exchange for partnership interests in P1, P2 - P10 will then distribute their
interests in 1 to A and B. Rev. Rul. 77-458, 1977-2 C.B. 220 concludes that the partnership
resulting from the merger of P1 - P10 will be considered the continuation of PI because PI will
contribute the greatest dollar value of assets to the resulting partnership.

Under section 708 (b) (2) (A) of the Code, [*5] the partnership resulting from the merger of
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RP, MP1, and MP2 can be considered the continuation of either RP or MP1. This is because both
the members of RP (A and B) and the members of MP1 (B and C) become the owners of more
than 50 percent of the capital and profits interests in the resulting partnership. In accordance
with section 1.708-1 (b) (2) (i) of the regulations, however, the resulting partnership is the
continuation of RP, the partnership that contributes the greatest doliar value of assets ($500x).

Consistent with the analysis in Rev. Rul, 68-289, 1968-1 C.B. 314, MP1 and MPZ are considered
to have contributed their assets to RP in exchange for ownership interests in RP. MP1 and MP2
then liguidate and distribute their assets, the RP interests, to their partners. Because the RP
nartnership interests are received 40 percent by MP1 and 10 percent by MP2, a total of 50
percent of the RP interests is distributed in the course of the merger. If section 761 (e) of the
Code causes the distributions to be treated as exchanges to which section 708 (b) (1) (B)
applies, RP will terminate,

The question thus presented is whether sections 761 {e) and 708 (b) {1) (B) of the Code have
the effect of adding [*6] an additional requirement to section 708 (b) (2) (A), namely, that
fewer than 50 percent of the interests in the resulting partnership are distributed in the merger.

Section 708 (b) (2) (A) of the Code applies only to mergers and consolidations. Together with
section 1.708-1 {b) (2) (i) of the regulations, it provides the exclusive means for deciding
whether a partnership involved in @ merger will terminate. Section 708 (b) (2) (A) does not
define the term "merger.” However, as illustrated in Rev. Rul, 58-289, 1968-1 C.B. 314 and
Rev. Rul. 77-458, 1877-2 C.B. 220, a merger includes the distribution by the terminating
partnerships of interests in the resulting partnarship. Thus, section 708 (b) (2) (A) is a statute
that creates a specific rule for a particular transaction, a merger, and that transaction includes
the distribution of resulting partnership interests.

Paragraphs (1) and (2) of section 708 (b) set forth, respectively, & general rule on the
termination of partnerships and specific ruies on partnership terminations where a partnership
merger, consolidation, or division is involved. The specific rules are clearly exceptions to the
general rule and intended to override the general rule in the limited circumstances [*7] to
which they apply. Even if this relationship were not clear from the provisions themselves, a
basic principle of statutory construction is that a specific statutory provision, like section 708
{b) (2), is not controlied or nuliified by a more genera!l one, like section 708 (b) (1), unless that
result is clearly intended. Bulove Watch Co. v. United States, 365 U.S. 753, 6 L. £d. 2d 72, 81
S. Ct. 864, 1961-1 C.B. 782 (1961). The legislative history of section 708 (b) (1) (B) neither
states nor implies 2 congressional intent that the provisions of section 708 (b) (1) (B) take
precedence over the partnership merger rules under section 708 (b} (2) (A). See S. Rep. No.
1622, 83d Cong., 2d Sess. 388 (1854), and H.R. Rep. No. 2543, 83d Cong., 2d Sess. 61
(1854). Nor does the l=agisiative history of section 761 (e) state or imply a congressional intent
to change the relationship between the provisions of sections 708 (b) (1) (B) and

708 (b) (2) (A). See H.R. Rep. No. 432, 98th Cong., 2d Sess. 1225-27 (1984), S. Prt. No. 169
(Vol. I}, 98th Cong., 2d Sess. 236-38 (1984}, ancd H.R. Conf. Rep. No. 861, 98th Cong., 2d
Sess. 863-65 (1984), 1984-3 C.B. (Vol. 2) 1, 117-19.

In other words, the purpose [*8] of the exception contained in section 708 (b) (2) (A) of the
Code and section 1.708-1 (b) (2) (i) of the regulations is to provide for the continuation of one
of the merging partnerships as the resulting partnership if the 50 percent test of those
provisions is met, notwithstanding the provisions of the general rule of section 708 (b) (1).
Consistent with this purpose, a resulting {continuing) partnership in a merger to which section
708 (b) (2) (A) applies is, as to the elements of the merger itself, excepted from the application
of the termination provisions of section 708 (b) (1).

Since section 761 (e) of the Code cannot cause a termination of a partnership except through

its effect on the term "exchange" in section 708 (b) (1) (B), and since a resulting partnership in
a merger to which section 708 (b) (2) (A) applies is excepted from the application of section
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708 (b) (1) as to the elements of the merger itself, section 761 (&) cannot cause the
termination of the resulting partnership merely by virtue of its section 708 (b) (2) merger.

Thus, the distribution of a total of 50 percent of the RP interests by MPI1 and MPZ during the
course of the merger will not cause a termination of [¥9] RP under section 708 (b} (1) (B) of
the Code,

HOLDING

In a partnership merger, if the resulting partnership is considered a continuation of one of the
merging partnerships under section 708 (b)-(2) (A} of the Code, liquidating distributions by the
other merging partnerships of 50 percent or more of the capital and profits interest in the
resulting partnership do not cause the resulting partnership to terminate under section 708 (b)

(1) (B).

EFFECT ON OTHER REVENUE RULINGS

Rev. Rul. 68-289, 1968-1 C.B. 314 and Rev. Rul, 77-458, 1977-2 C.B. 220 are clarified.
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STATE OF CALIFORNIA
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FATE BOARD OF EQUALIZATION First Districi, San Franaisco

PROPERTY AND SPECIAL TAXES DEPARTMENT BILL LEONARD
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JOHN CHIANG

) State Controlier

September 14, 2009
STEVE 8HEA
Acting Mempet

Fourth Drstdct, Los Angeles

RAMON J. HIRSIG
Execulive Director

No. 2009/041
TO COUNTY ASSESSORS:

APPLICATION OF THE STEP TRANSACTION DOCTRINE

ecently, we have received numerous inquiries regarding change in ownership transactions
involving properties where the current market value is less than the factored base year value.
Specifically, a property owner transfers his/her property to a second party, and then the second
party transfers the property back to the original owner, often on the same day. The apparent
intended consequence is to record a change in ownership that would establish a new base year
value at a lower current market value, thereby reducing property tax obligations. County
assessors have inquired as to whether the step transaction doctrine could be applied to these
transactions. The answer is yes.

The step transaction doctrine is applied when a series of wansfers are used to transfer real
property in order to circumvent the change in ownership laws.” The general principle is that
whether a transaction is a change in ownership depends upon the substance of a transaction
rather than its form. That 1s, the doctrine focuses on whether each step of a transaction may stand
alone or. rather, whether the transaction should be treatad as a whole.

In Stwer Investments Corp. v. County of Los Angeles, the California Court of Appeal set forth

three tests for determining the application of the step transaction doctrine for property tax
a

purposes:”

e FEnd result tesr. Under the end result test, if it appears that a series of transfers were really
component parts of a single transaction intended from the beginning to be taken for
purposes of reaching the end result, the step transaction doctrine may apply and the
. - " A ——m— e —
mntermediate steps may be disregarded.

—————

e Inierdependence test. Under the interdependence test, if the steps or transfers taken were
so interdependent that the legal relations created by one transaction or transfer would
have been fruitiess (apart from the parties' intention to qualify for an exclusion) without
completing the entire series of steps, then the step transaction doctrine may apply and the
intermediate steps may be disregarded.

«  Binding commitment test. Under the binding commitment test, if the structure of the
transactions establishes that there is an agreement that once the first step or transfer is

' Shnva Invesiments Corp. v. County of Los Angeles (1991) 1 Cal. App 4™ 1635, 1648-1649.
* Shuwe, supra, atp. 1648
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TO COUNTY ASSESSORS September 14, 2009

taken that the parties are obligated to complete the remainder of the steps, the step
transaction doctrine may apply and the intermediate steps may be disregarded.

While the same set of facts may meet the criteria for more than one of the three tests, only one
test needs to be satisfied for the step transaction doctrine to app}y.3 The existence of a business
purpose for any of the transfers does not necessarily prevent the step transaction doctrine from
being applied in a particular situation; however, it is a factor, along with all other facts and
circumstances, that should be considered when analyzing the entire transaction to determine
whether the step transaction doctrine should be applied.

When processing change in ownership transactions, county assessors should be particularly
cognizant of multipie transactions involving the same parties. To ensure that these tax-avoidance
transactions do not involve employee-owned property, we remind county assessors that they
should have effective procedures for maintaining the integrity of assessments of employee-
owned property (see Letter To Assessors 2008/058).

If you have further questions regarding the step transaction doctrine, please contact the
Assessment Services Unit at 916-445-4982.

Sincerely,

/s/ David J. Gau
David J. Gau
Deputy Director

Property and Special Taxes Department

DIGsk
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~+1,TFORNIA OMB No_1545-1190

: ‘ |

om 8824 Like-Kind Exchanges  greron |
3 {and section 1043 conflict-of-interest sales) 4 2 9 81
] »

Depanent of e Treasury I - Attachto your tax return. ; 2&;;2&?}\10 109

me{sishown on tax returmn oo ' Identitying number

{
HOLLYWOOD VISTZ APARTMENTS, LTD. > _
information on the Like-Kind Exchange FORM 8824 NO. 1

Note: Jf the property described on line 1 or line 2 is real or personal property located cutside the United States, indicate the country.
1 Description of like-kind property givenup ® _ REAT, ESTATE: LOS ANGELES, CA

2 Description of like-kind property receivec B REAL, ESTATE: 108 ANGELES, CA

3 Date like-kind property given up was originally acquired (month, day, year) 3 106/29/87
4 Date you actually transferred your property to other party (month, cay, year) ; 4 | 11/14/01
5 Date like-kind property you received was identifiet (month, day, year) {see instructions) ... ... 5 10/24/01
6 Dats you actually received tne like-kind property from ather party (month, day, year) "B 10/24/01
7 Was the exchange made with a related party (see instructions)? I "Yes,” complete Part I1. 1 "No," go to Part HHi.

D Yes, in this tax year b D Yes, in a prior lax vear 4 m No
Related Party Exchange Information

8 Name of related party

4 Related party's identifying no.
I

Address {no,, streel, and apt., room, or suite no.)

City or town, state, and ZIP code Relationship to you
$  During this tax year {and before the date thalt is 2 years afer the last transfer of property that was part of the exchangs},
did the related party sell or dispose of the like-kind property received from you in the exchange® ... D Yes _1_3 No
= During this tax year {and before the date thatis 2 years afler the tast transfer of property that wes parl of the exchanaeg
[j Yes B No

did you seli or dispose of the like-Kind property you 18CBIVBAT | e e e

If both lines 9 and 10 are "N and this is the year of the exchangs, go to Part il if both lines 8 and 10 are "No" and this is not the year of the
exchange, stop here. If either jine 8 orline 10 s "Yes,* complete Part [l and report on this years tax return the deferred pain or (joss) from lins 24

uniess one of the exceptions on line 11 applies. See Related party exchanges in the instuctions.

11 I one of the exceptions bejow applies to the disposition, check the applicable box:
a i Tns disposilion was atter the death of eitber ofthe related parties.
b [ ]Tne disposition was an involuntary conversior, and the threal of conversion occurred after the exchange.
D You can establish {o the satisfaction of the IRS that nsither the exchange nor the disposition had tax avoidance as its principal purpose. tf this box is checked,
attach an explanation (see instructions).
t i Realized Gain or {Loss), Recognized Gain, and Basis of Like-Kind Property Received
Caution: [f you transferred ant received (3] more than one group of like-kind properijes or (b} cash or other (not I/ke-kmd) .
property, ses Reporting of mulli-asse! exchanges in the instructions.
' Note: Complete lines 12 through 14 only ¥ you gave up property that was not fike-kind. Otherwise, go to line 15.

12 Fair market vaiue {FMV) of other property given up e 12 ¢
13 Adjusted basis of other praperly Ve UR | ...t 13
14 Gain or {loss) recognized on other property given up. Subtract fine 13 from fine 12. Report the gain or {ioss)

in the same manner as I the BXCNaN0e N0 DEBN & SBIE
15 Cash received, FMV of other property received, pius net liabilities assumed by other party, reduced

{bul not below 2er0) by any exchange expenses you Incurred (888 INSIUCHONS) e,
16 FMV of like-kind Dropery yOU 180BIVEH L i e e e e e
17 AGOHNBS IS AM0 16 e e e,
18  Adjusted basis of like-kind property you gave up, net amounts paid to other party, pius any

gxchange expenses NBt used on fine 15 {888 INSIUCHONS) L o oo
18 Realized gain or {loss}. Subtractfine 18 fromline 17 .
20  Enter the smaller of line 15 orling 18, but notless than zero

14

15
%] 3,732,520.
17 3,733,520,

18 684,876.
181 3,048,644,
20

Ordinary income under recapture rules. Enter here and on Form 4787, ine 16 {see instructions) ... . .. ... 21

Subtract fine 21 from line 20. 1t zero or iess, enter ~0-. 1 more than zero, enter here ant on Schedule D

01 Form 4797, uniess the instaliment method applies (see instruchions) .. ... /) ..... [T 2z
23 Recognized gain. ADGHNES 27aN0 22 . {B«N_W ,,,,,,,,,,,,,,,,,,,, 23

24 | 3,048,644,
25 684,876,
Form 8824 (2001}

4

24 Deferred gain or (ioss). Subtract line 23 from fine 19,1 2 rglated party exchange, see mstrmtmn&> ........... SERES S
25 Basis of like-kino property received. Subtract fine 15 from the sum of lines 18 and 23 . o )

18-01 LHA  For Paperwork Reduclion Act Notice, see separate instructions. 6
[AR* 2o TAKEEN MRARTT MmNANNE AT NARNDN WAT T VLT XI7TTomn s v s T eora TN M o mnNn Ao




the Company in the past, presentor future.

ASSIGNMENT OF MEMBER TN}
A Nevada Lir

FOR VALUABLE CONSIDERATICH

jEREST IN LAVA ROCK EIGHTY, LLC,
<~" d Liability Company

acknowledged, the undersigned HOLLY ;QD VISTA APARTMEN'ES LTD, & California

Limited Partnership, (“ Assignor”), Sole Mg
Limited: Liability Company ("Company”),d
GERALD J. MARTIL, and individual, the 4
Ccmpdry

This amgﬁmem* includes, without]
powers as a Member under the Operating
‘rights-af Assignee in and to the Cornpany
deductions, credits or stmilar items which 3
date of this %mgmmnt '

!

This as‘signme‘nf is subject to the tern
in effect as'to the date of this Assignment.
herehy ag Exhibit” A", for reference. Assigl
said Operating Agreernent. This Assignime?
Operating Agreement of the Company condy

&

3

Upon execution of this Assignmient, i
Company, Further, Assigneehereby relievd

connection with the Company, and in any g

IN WITNESS WHERECF, the partied]
Member Tnterest in Lava Rock Bighty, LLCjJ

38

i is in accordance with Section 6.4 of the

mber of Lava Rock Eighty, LLC, a Nevada
does hereby assign, transfer and warrant to
ehtire Membership lni:exeqt inand to the -

itation, all of Assignee’s rights ta exercise all

dgivement of the Company, as well ag all other
and the income, liabilities, profits; losses,
; ayi acerue to the Company commencing on the

s of the Operating Agreement of the Compary
1 copy of the Operating Agreement is attached

Tereby acknowledges récelpt of a copy of

werning Transfer of Interests in the Company.

ssignor ceases to be a Memberof the

b Assignor from any and all liability in
fatter relating to the operations or-activities of

hereby have executed this Assignment of
¢ Nevada Lirnited Liability Company

ASSIGNOR: HOLLYWOOD VISTA APARTMENTS, LTD.,

A California Limited Partners:

”_ﬁuwﬁé{/ /(I/ZAM,,/

1ip

X

]

Hoﬂywaod Vista Aparmenm Ltd., A Califg#

Partnership,Gerald §, Marcil, Mimagmg Merber of Woodglen

Apartments, LLC, General Parmm;

ASSIGNEE: GERALDJ. MARCIL, an mdzﬁz&mﬂ

By:

rnia Limited f\}

LV
p @@/

, the receipt and sufficiency of which are hereby
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DEAN HELLER
Secratary of Stats

202 North Carson Street
Carson City, Nevada '~837ﬁ1,=4201
(775} 684 5708

(IthioeUss Drolyt
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ESTATE OF HILDA ASHMAN, Appellant, v. COMMISSIONER OF INTERNAL REVENUE, Appellee.
No. 99-70280
UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

231 F.3d 541; 2000 U.S. App. LEXIS 26829; 2000-2 U.S. Tax Cas. (CCH) P50,806; 86
A.F.T.R.2d (RIA) 6722; 25 Employee Benefits Cas. (BNA) 1586; 2000 Cal. Daily Op. Service
8573; 2000 Daily Journal DAR 11431

October 3, 2000, Argued and Submitted, Pasadena, California
October 26, 2000, Filed

PRIOR HISTORY: [**1] Appeal from a Decision of the United States Tax Court. Tax Ct. No.
15578-96. Joel Gerber, Tax Court Judge, Presiding.

DISPOSITION: AFFIRMED.

CASE SUMMARY:

PROCEDURAL POSTURE: Appeal was taken by the taxpayer from the decision of the United
States Tax Court affirming appellee Commissioner of Internal Revenue's assessment of an
income tax deficiency for distributions of retirement plan benefits.

OVERVIEW: In 1990, appellant taxpayer received a distribution from a qualified pension
plan, part of which was rolled over within 60 days, and part of which was not. Her 1990
income tax return reported the full amount of the distribution was rolled over. In 1993,
appellant received distributions from the portion that had not been rolled over, but did not
report them as income. Appellee Commissioner of Internal Revenue assessed a deficiency for
1993, and appellant petitioned the United States Tax Court to set aside the deficiency. On
appeal from affirmance of the deficiency, the court affirmed, applying the doctrine of
consistency to prevent appellant from avoiding tax altogether by taking inconsistent positions
for 1990 (successful rollover) and 1993 (distribution in 1990 taxable, but statute of limitations
barred enforcement). The tax court had equitable power to apply the doctrine.

QUTCOME: Decision of the United States Tax Court was affirmed. Tax court had equitable
power to apply doctrine of consistency, which it correctly applied to uphold taxation of
retirement plan distributions in later year, which had been incorrectly reported as nontaxable
rollover in earlier year,.

CORE TERMS: consistency, tax return, rolled, statute of limitations, citations omitted,
equitable, equitable powers, estoppel, qualified plan, judicial estoppel, historical facts,
deadline, missed, matter of fact, administration of justice, calculations, disability, equitably,
rollover, dignity, honesty, roll, tax year

LEXISNEXIS(R) HEADNOTES

Civil Procedure > Trials > Bench Trials

Tax Law > Federal Tax Administration & Procedure > Tax Court (IRC secs. 7441-7491) >
General Overview _

Tax Law > State & Local Taxes > Administration & Proceedings > Judicial Review
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HN14 A court of appeals reviews decisions of the United States Tax Court on the same
basis as decisions in civil bench trials in district court, with no special deference paid
to the tax court's conclusions of law,

Civil Procedure > Judgments > Preclusion & Effect of Judgments > Estoppel > Judicial

Estoppel

HN2Z 4 In referring to judicial estoppel in a phrasing similar to the "duty of consistency” the
United States Court of Appeals for the Ninth Circuit has stated that judicial estoppel
is sometimes also known as the doctrine of preclusion of inconsistent positions. That
court has further explained that judicial estoppe! is a doctrine which precludes a
party from gaining an advantage by taking one position, and then seeking a second
advantage by taking an incompatible position.

Criminal Law & Procedure > Criminal Offenses > Fraud > Fraud Against the Government >

Tax Fraud > Elements

Tax Law > Federal Tax Administration & Procedure > Collateral Estoppel & Res Judicata >

General Overview

Tax Law > Federal Tax Administration & Procedure > Duty of Consistency

HN3 4 While it is true that income taxes are intended to be settled and paid annually each
year standing to itself, and that omissions, mistakes and frauds are generally to be
rectified as of the year they occurred, courts recognize that a taxpayer may not,
after taking a position in one year to his advantage and after correction for that year
is barred, shift to a contrary position touching the same fact or transaction. When
such a fact or transaction is projected in its tax consequences into another year there
is a duty of consistency on both the taxpayer and the Commissioner of Internal
Revenue with regard to it, whether or not there be present all the technical elements
of an estoppel.

Tax Law > Federal Tax Administration & Procedure > Collateral Estoppel & Res Judicata >

General Overview

HN4 4 In the context of federal taxation, a person, with full knowledge of the facts, shall not
be permitted to act in a manner inconsistent with his former position.

Civil Procedure > Jurisdiction > Subject Matter Jurisdiction > Jurisdiction Over Actions >

Limited Jurisdiction

Tax Law > Federal Tax Administration & Procedure > Tax Court (IRC secs. 7441-7491) >

General Overview

HN54 The United States Tax Court is a court of limited jurisdiction and lacks general
equitable powers.

Civil Procedure > Jurisdiction > Subject Matter Jurisdiction > Jurisdiction Over Actions >

Limited Jurisdiction

Tax Law > Federal Tax Administration & Procedure > Tax Court (IRC secs. 7441-7491) >

General Overview

Tax Law > State & Local Taxes > Administration & Proceedings > Judicial Review

HN6 4 That the United States Tax Court lacks "general equitable powers" means only that
the tax court is not empowered to override statutory limits on its power by forgiving
interest and penailties that the United States Congress has imposed for nonpayment
of taxes - but then no court is, unless the imposition would be unconstitutionat,

Civil Procedure > Jurisdiction > Subject Matter Jurisdiction > Jurisdiction Over Actions >

General Overview

Tax Law > Federal Tax Administration & Procedure > Tax Court (IRC secs. 7441-7491) >

General Overview

HN7 3 While the United States Tax Court cannot act, equitably or otherwise, in a case over
which it lacks or has lost jurisdiction, the tax court can act equitably in a case in
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which it has jurisdiction. Thus, it does have a limited equitable power to act in a case

that is properly before it.

Tax Law > Federal Tax Administration & Procedure > Duty of Consistency

Tax Law > Federal Tax Administration & Procedure > Tax Court {IRC secs. 7441-7491) >

General Overview

HN8 4 Even if the United States Tax Court does not have far-reaching general equitable

powers, it can apply equitable principles and exercise equitable powers within its own
jurisdictional competence. In particular, it can apply the duty of consistency doctrine,

Governments > Legislation > Statutes of Limitations > Equitable Estoppel
Governments > Legislation > Statutes of Limitations > Time Limitations
Tax Law > Federal Tax Administration & Procedure > Duty of Consistency

HN9 4 The duty of consistency has the following elements: (1) a representation or report by
the taxpayer; (2) on which the Commissioner of Internal Revenue has relied; and {3)

an attempt by the taxpayer after the statute of limitations has run to change the

previous representation or to recharacterize the situation in such a way as to harm
the commissioner. If this test is met, the commissioner may act as if the previous

representation, on which he relied, continued to be true, even if it is not. The
taxpayer is estopped to assert the contrary.

Tax Law > Federal Income Tax Computation > Retirement Plans > Distributions {(IRC secs,

402-403)

Tax Law > Federal Income Tax Computation > Retirement Plans > Rollovers, Vesting &

Mergers (IRC secs. 401, 408-409, 411)

HN104 26 U.5.C.5. § 402(¢)(3) states that for a rollover of retirement benefits to be
effective, the transfer must be made within 60 days of the receipt of the
distribution.

Tax Law > Federal Income Tax Computation > Retirement Plans > General Overview

Tax Law > Federal Tax Administration & Procedure > Collateral Estoppel & Res Judicata >

General Overview
Tax Law > Federal Tax Administration & Procedure > Duty of Consistency

HN114 The United States Tax Court may apply the duty of consistency doctrine in cases
which come before it. That means that once a taxpayer has transfigured the true

facts, the power to change them back to their old form may well be lost. The
taxpayer cannot reshape them at will.

COUNSEL: Steven R, Mather, Kajan Mather and Barish, Beverly Hills, California, for the

appellant,

Carol Barthel, Tax Division Department of Justice, Washington, D.C., for the appellee.

JUDGES: Before: Diarmuid F. O'Scannlain, Ferdinand F. Fernandez, and Johnnie B. Rawlinson,

Circuit Judges. Opinion by Judge Fernandez.

OPINION BY: Ferdinand F. Fernandez

OPINION

[*541] FERNANDEZ, Circuit Judge:

The Estate of Hilda Ashman ! appeals the tax court's decision that the Commissioner of Internal
Revenue properly held Ashman to the duty of consistency and, therefore, properly assessed a
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deficiency for Ashman's 1993 tax year. We affirm.

FOOTNOTES

1 Hilda Ashman filed an income tax return for 1990 and an income tax return for 1993. This
litigation arises out of those filings. She is since deceased, and her estate is maintaining this
action. For convenience, we will simply refer to her and it as Ashman.

BACKGROUND

[**2] On or before December 19, 1990, Ashman received a distribution of $ 725,502 from a
qualified defined benefit pension plan. See 26 U.S.C. § 401. In order to avoid income taxation of
the distributed [*¥542] amount, she was required to roll it over into another qualified plan or
account within 60 days. See 26 U.S.C. § 402(¢)(3). She did manage to do that with the bulk of
the money, but she missed the deadline as to $ 100,502.21. Nonetheless, in her 1990 income
tax return she reported that the full $ 725,502 had been rolled over from her former plan to
Merrill Lynch, as a result of which none of it was taxable.

Ashman did not explain that she had, in fact, missed a deadline as to a portion of the amount.
She did not tell the Internal Revenue Service that it was not until February 27, 1991, that she
opened an account with Great Northern Insured Annuity Corporation (GNA) with a deposit of $
101,127.85, which represented the amount she had not timely rolled over, plus interest. The
Commissioner did not review or challenge the roll over, and there matters stood for awhile.

However, in 1993 Ashman obtained two distributions from GNA in the total [**3] amount of $
99,632. She did not report that as taxable income either. This time her failure to report was, at
least in hindsight, on the theory that the amount had not been successfully rolled over for the
1990 tax year, so it was taxable then, but not now. By the time this all came to light, the statute
of limitations had run on the 1990 tax return. That did not dissuade the Internal Revenue
Service.

The Commissioner issued a deficiency notice on Ashman's 1993 income tax return and asserted
that she did owe tax on that year's $ 99,632 distribution. Ashman then filed a petition with the
tax court in which she sought to have that deficiency set aside, and the Commissioner, in due
course, defended on the basis that Ashman was bound by the duty of consistency. She could
not, he said, now claim that the $ 100,502.21 had actually missed the deadline and was,
therefore, taxable in her 1990 tax return, when she had previously taken the position that it was
properly rolled over. 2

FOOTNOTES

2 Ashman complains that the tax court should not have allowed the Commissioner to amend
his answer to assert that defense. We, however, are unable to say that the tax court abused
its discretion when it allowed that amendment. See Tax Ct. R. 41(a); LeFever v.
Commissioner, 100 F.3d 778, 784-85n.2 (10th Cir. 1996) (Fed. R. Civ. P. 15(b) decisions
are applicable to the Tax Ct. R. 41(a)); Pisciotta v. Teledyne Indus., Inc., 91 F.3d 1326,
1331 (9th Cir. 1996) (abuse of discretion standard); DCD Programs, LTD. v. Leighton, 833
F.2d 183, 186 (9th Cir. 1987) (same).

[**4] The tax court accepted and applied the duty of consistency defense, Thus, it determined
that Ashman was bound to her 1990 return representations, as a resuit of which she owed tax
for the 1993 distribution. She appealed.

JURISDICTION AND STANDARD OF REVIEW
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The tax court had jurisdiction pursuant to 26 U.S.C. 8§ 6213, 6214 & 7442; we have jurisdiction
pursuant to 26 U.S.C, § 7482,

HNIg e review decisions of the tax court on the same basis as decisions in civil bench trials in
district court, with no special deference paid to the tax court's conclusions of law.” Ball, Ball &
Brosamer, Inc. v. Commissioner, 964 F.2d 890, 891 (9th Cir. 1992) (citations omitted).

DISCUSSION

Ashman attacks the Commissioner's defense on three fronts. First, she says that there is no
viable duty of consistency doctrine. Next, she asserts that even if the doctrine exists the tax
court cannot apply it. Finally, she says that even if the doctrine exists and is available to the tax
court, it-was wrongly applied here. As we will explain, because the attacks on the center and
both flanks fail, the Commissioner's revetment stands.

[*543] A. The Doctrine

[**5] Numerous cases have declared that there is a duty of consistency in the tax area. That

is based on a fairly easily recognizable principle. In R, H. Stearns Co. v. United States, 291 U.S. W\Q/
54, 61-62, 54 S. Ct. 325, 328, 78 L. Ed. 647 (1934), a taxpayer had signed a waiver of the % '
period of assessment and collection of its taxes, and then asserted that the statute of limitations

acted as a bar when the Commissioner finally acted. The Court responded:

The applicable principle is fundamental and unquestioned. "He who prevents a thing
from being done may not avail himseif of the nonperformance which he has himself
occasioned, for the law says to him, in effect: 'This is your own act, and therefore
you are not damnifed.' Sometimes the resulting disability has been characterized as
an estoppel, sometimes as a waiver. The label counts for little, Enough for present
purposes that the disability has its roots in a principle more nearly ultimate than
either waiver or estoppel, the principle that no one shall be permitted to found any
claim upon his own inequity or take advantage of his own wrong.

Id. at 61-62, 54 S. Ct. at 328 (citations omitted).

[¥*6] That equitable thought lies behind the duty of consistency, which is not unlike the

perhaps more familiar doctrine of judicial estoppel. In fact, HN2En referring to the latter
doctrine in a phrasing hauntingly similar to the "duty of consistency"” we have stated that
"judicial estoppel [is] sometimes also known as the doctrine of preciusion of inconsistent
positions.” Rissetto v. Plumbers & Steamfitters Local 343, 94 F.3d 597, 600 (9th Cir. 1996). We
have further explained that judicial estoppel is a doctrine which "precludes a party from gaining
an advantage by taking one position, and then seeking a second advantage by taking an
incompatible position." Id. It is a doctrine which is based upon policies that seek to foster "the
orderly administration of justice and regard for the dignity of judicia! proceedings,” and to
preclude parties from "playing fast and loose with the courts." Russell v. Rolfs, 893 F.2d 1033,
1037 (9th Cir. 1990) (internal quotations and citations omitted). But it is not even necessary
that the contrary positions be taken in court. An inconsistent position taken with an insurance
carrier or an employer on the one hand and [¥*7] in a court on the other can result in judicial
estoppel. See Johnson v. Oregon, 141 F.3d 1361, 1369 (9th Cir. 1998); see also Helfand v.
Gerson, 105 F.3d 530, 534-36 (9th Cir. 1997). Thus, it is not surprising that a number of courts
have expressly upheld the use of the duty of consistency doctrine in tax cases.

As the Fifth Circuit Court of Appeals explained it over 50 years ago:

HN3EWhile it is true that income taxes are intended to be settled and paid annually
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each year standing to itself, and that omissions, mistakes and frauds are generally
to be rectified as of the year they occurred, this and other courts have recognized
that a taxpayer may not, after taking a position in one year to his advantage and
after correction for that year is barred, shift to a contrary position touching the same
fact or transaction. When such a fact or transaction is projected in its tax
consequences into another year there is a duty of consistency on both the taxpayer
and the Commissioner with regard to it, whether or not there be present all the
technical elements of an estoppel.

Orange Sec. Corp. v. Commissioner, 131 F.2d 662, 663 (5th Cir. 1942); [*¥*8] see also
Herrington v. Commissioner, 854 F.2d 755, 757 (5th Cir. 1988); Johnson v. Commissioner, 162
F.2d 844, 846 (5th Cir. 1947). Other courts of appeals have adopted the same position. See
LeFever, 100 F.3d at 786-88; Lewis v. Commissioner, 18 F.3d 20, 26 (1st Cir. 1994); Kielmar v.
Commissioner, 884 F.2d 959, 965 (7th Cir, 1989); Shook v. United States, 713 F.2d 662, 666-
67 (11th Cir. 1983); Beltzer v. United States, 495 F.2d 211, 212 (8th Cir. 1974). [*544] So
has the tax court. See, e.g., Estate of Letts v. Commissioner, 109 T.C. 290, 296-97 (1997). We
have not directly done so, although we have used language which is much the same.

In a case where a taxpayer had taken one position and thereby garnered tax benefits over an

18-year period, we held that it should not be able to change’its position and thereby garner still
another benefit. See Building Syndicate Co. v. United States, 292 F.2d 623, 626 (9th Cir. 1961).
We cited R. H. Stearns Co., 291 U.S. at 61-62, 54 S. Ct. at 328, and went on to emphasize that

HN4gwa [%%9] person, with full knowledge of the facts, shall not be permitted to act in a
manner inconsistent with his former position.'" Id. (citation omitted). We then quoted the
following passage from Alamo Nat'l Bank v. Commissioner, 95 F.2d 622, 623 (5th Cir. 1938),
with approval:

It is no more right to allow a party to blow hot and cold as suits his interests in tax
matters than in other relationships. Whether it be called estoppel, or a duty of
consistency, or the fixing of a fact by agreement, the fact fixed for one year ought to
remain fixed in all its consequences, uniess a more just general settlement is
proposed and can be effected.

Bldg. Syndicate, 292 F.2d at 626, see also Wentworth v. Commissioner, 244 F.2d 874, 874-76
(9th Cir. 1957).

That is not to say that no federal case has refused to apply the doctrine. Some 57 years ago, the
Second Circuit indicated that it was dubious about holding taxpayers to something that they had
asserted in a prior return without calculating the tax differences, but making those calculations
would be inappropriate. See Bennet v. Helvering, 137 F.2d 537, 538-39 (2d. Cir.

1943). [*#*10] With all due respect, holding taxpayers to the facts that they represented in a
prior year seems more appropriate and does not require the making of nice calculations. On
occasion, the tax court has failed to apply the doctrine, but those occasions have been fact
specific and the court did not reject it entirely. See, e.g., Century Data Sys., Inc. v.
Commissioner, 86 T.C. 157, 168-71 (1986); Kenosha Auto Transp. Corp. v.-Commissioner, 28
T.C. 421, 425 (1957). Finally, in a veriest dictum we expressed some discomfort with the
general concept, although we did not reject the doctrine. See Unvert v. Commissioner, 656 F.2d
483, 486-87 n.2 (9th Cir. 1981).

When all is said and done, we are of the opinion that the duty of consistency not only reflects
basic fairness, but also shows a proper regard for the administration of justice and the dignity of
the law. The law should not be such a idiot 2 that it cannot prevent a taxpayer from changing the
historical facts from year to year in order to escape a fair share of the burdens of maintaining
our government. Our tax system depends upon self assessment and honesty, rather than upon
hiding [**11] of the pea or forgetful tergiversation.

FOOTNOTES
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3 Charles Dickens, Gliver Twist 439 {(Pocket Library ed., Pocket Books, Inc. 1959) (1837).

Of course, we are aware of the fact that the Supreme Court has not allowed equitable
considerations to toll the statute of limitations. See United States v. Brockamp, 519 U.S. 347,
348, 117 S. Ct. 849, 850, 136 L. Ed. 2d 818 (1997). The duty of consistency has nothing to do
with tolling; it deals with the equitable insight that a person should be prevented from taking
different positions about the same historical transactional facts in different years - for example, I
deposited the funds in a timely fashion, versus I did not do so - and benefitting in each of those
years. That does, however, lead to the further question of whether the tax court can have
anything at all to do with equity.

B. Tax Court Application of the Doctrine

Ashman'’s next attack is based on the Supreme Court's holding that #N5Fthe "Tax [*545]
Court is a court of limited jurisdiction and lacks general [*¥*¥12] equitable powers.”
Commissioner v, McCoy, 484 U.S. 3, 7, 108 S. Ct. 217, 219, 98 L. Ed. 2d 2 (1987). Nobody
doubts either that proposition, or its specific application which prevented the setting aside of a
penalty required by law on the general theory that fairness and justice would be fostered
thereby. See id. at 5-6, 108 S. Ct. at 218. But that is far from saying that the tax court, and we
as a reviewing court, must allow ourselves to be gulied by taxpayers who change the historical
facts to suit the needs of the moment. Nor does it mean that no equitable concepts can operate
within the boundaries of the tax court's limited jurisdiction. As the Seventh Circuit recently put it:

HN6Zthat the Tax Court lacks 'general equitable powers' means only that the tax court is not
empowered to override statutory limits on its power by forgiving interest and penalties that
Congress has imposed for nonpayment of taxes - but then no court is, unless the imposition
would be unconstitutional." Flight Attendants Against UAL Offset v. Commissioner, 165 F.3d 572,
578 (7th Cir. 1999) (citation omitted).

We have said much the same thing. We have said that [¥**13] “N7%"while [the Tax Court]
cannot act, equitably or otherwise, in a case over which it lacks or has lost jurisdiction, the Tax
Court can act equitably in a case in which it has jurisdiction.” Kelley v. Commissioner, 45 F.3d
348, 351 (9th Cir. 1995). Thus, "it does have a limited equitable power to act in a case that is
properly before it.” Id.; see also Buchine v. Commissioner, 20 F.3d 173, 177-78 (5th Cir. 1994);
Bokum v. Commissioner, 992 F.2d 1136, 1140 {(11th Cir. 1993); Reynolds v. Commissioner, 861
F.2d 469, 472 (6th Cir. 1988); cf. Harrah v. United States, 77 F.3d 1122, 1125 (9th Cir. 1996)
(equitable recoupment doctrine is available in the tax area).

It is also notable that a number of the cases which have upheld the doctrine, or its equivalent,
have been appeals from tax court decisions. See, e.g., LeFever, 100 F.3d at 782; Kelley, 45 F.3d
at 349; Lewis, 18 F.3d at 21, Kielmar, 884 F.2d at 960; Herrington, 854 F.2d at 756.

In other words, to say that a doctrine is tinged with equity is nbt to utter [**14] an anathema

which bans it from the environs of the tax court. “N8FEven if the tax court does not have far-
reaching general equitable powers, it can apply equitable principles and exercise equitable
powers within its own jurisdictional competence. In particular, it can apply the duty of
consistency doctrine. All of that being said, we must still consider whether the doctrine should
apply to this case.

C. Application of the Doctrine

Ashman's weakest claim is that the doctrine should not apply to the facts of her case. The courts
have stated that FN9Fthe duty of consistency has the following elements:

(1) A representation or report by the taxpayer; {2) on which the Commissioner has
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relied; and {3) an attempt by the taxpayer after the statute of limitations has run to
change the previous representation or to recharacterize the situation in such a way
as to harm the Commissioner. If this test is met, the Commissioner may act as if the
previous representation, on which he relied, continued to be true, even if it is not.
The taxpayer is estopped to assert the contrary.

Herrington, 854 F.2d at 758 (citation omitted); see also Eagan v. United States, 80 F.3d 13,
17 (1st Cir. 1996); [**15] Estate of Letts, 109 T.C. at 297.

Ashman first rather disingenuously asserts that she made no representation of fact regarding the
rollover in her 1990 tax return. She certainly did. She declared as a matter of fact that the
amount of the rollover of the $ 725,502 distribution was $ 725,502, and that it went to Merrill
Lynch. She did not set forth dates. That was a clear representation that she had complied with

the requirements of AN10F 26 U.S.C. § 402(c)(3), which, in language remarkably [*546] clear
in the world of tax law, states that the transfer must be made within 60 days of the receipt of
the distribution.

But, Ashman says, the Commissioner should have audited her return. We fail to see why. The
Commissioner must, in general, rely upon taxpayers' honesty and accuracy, whether those
virtues are grounded on the love of duty or the fear of discovery. The suggestion that he did not
rely because he should have suspected her of wrongdoing is a wallydraigle. The mere fact that
he did not take steps against her, but accepted the return and let the statute of limitations run,
demonstrates that he did rely. See Herrington, 854 F.2d at 758; [¥*16] Mayfair Minerals, Inc.
v. Commissioner, 456 F.2d 622, 623 (5th Cir. 1972).

Finally, Ashman argues, she has not really changed her representations. Rather, she simply
made an incorrect legal statement in 1990 and then corrected it in 1993, We reject that
argument. As we see it, her representation in 1990 was that, as a matter of fact, she had rolled
over the amount within 60 days. She now wants to change that representation; she cannot. See
Kielmar, 884 F.2d at 965. If she could, she would surely harm the Commissioner; she would
have managed to obtain $ 100,502.21 tax free by misleading him.

In fine, all elements of the duty of consistency doctrine have been established by the
Commissioner.

CONCLUSION

To the extent that there has been any doubt in the past, we now make it clear that #N¥11%the
tax court may apply the duty of consistency doctrine in cases which come before it. That means
that once a taxpayer has transfigured the true facts, the power to change them back to their old
form may well be lost. The taxpayer cannot reshape them at will. Here Ashman swore that in
1990 she had rolled over the whole of her $ 725,502 distribution from a qualified [**177] plan
into another qualified plan or account and, therefore, no part of it was taxable. The tax court
simply held her to that declaration after the Commissioner relied upon it and let the statute of
limitations pass. It became the historical fact for this case. Thus, she had to face paying a tax in
1993 when a part of the rolled over 1990 distribution was paid out by GNA.

AFFIRMED.
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DECLARATION OF CAROL L. MARCIL

STATE OF CALIFORNIA )
) ss.
COUNTY OF LOS ANGELES )

I, CAROL L. MARCIL, hereby declare under penalty of perjury of the State of
California that:

1. [ have personal knowledge of the matters set forth in this Declaration and
if called as a witness in court or other legal proceeding, could and would competently
testify thereto.

2. I owned a limited partnership interest in Hollywood Vista Apartments,
Ltd. (HVA) in my own name and a general partnership interest through my ownership of
Woodglen Apartments, LLC for a number of years.

3. In the summer of 2001, I agreed with my husband, Gerald, that we should
sell the apartment building owned by HVA and complete a like-kind exchange to defer
taxing the gain on the sale.

4. I was aware that Gerald intended to buy real property called the
Manchester property with John Walsh. 1 agreed with him that HV A should buy our
interest in the Manchester property with the sale proceeds from the HVA property. Atno
time, did I intend to give up any of my ownership in HVA or its assets.

5. I did not care if HV A later transferred its interest in the Manchester
property to a new limited liability named Manchester Development, LLC since it saved
costs and efforts. I also did not care if Gerald only was named a member of Manchester
LLC, as long as I maintained my ownership with Gerald in the Manchester LLC, as
community property, which we did and still do. He has proven to me over many years
that I can trust him to make good decisions regarding our real estate investments.

DATED: December 12,2011 ,
Carol L. Marcil é

CyMSIT -4




STATE OF CALIFORNIA
SS.

COUNTY OF LOS ANGELES

On Deceinabg (13%1 before me, LSHIY Buind) | a notary public in and
for the State of California, personally appeared Carol L. Marcil personally known to me
(or proved to me on the basis of satisfactory evidence) to be the person whose name is
subscribed to the within instrument and acknowledged to me that he executed the same in
his authorized capacity, and that by his signature on the within instrument the person, or
the entity upon behalf of which the person acted, executed the instrument.

WITNESS my hand and official seal.

Notary Public m
- @ Commission # 1804268 °




"~ ASSUMPTION AND RELEASE AGREEMENT

THIS AGREEMENT is made as of this October 17, 2001 _among LAVA ROCK EIGHTY LLC, A Nevada
Limited Liability Company (hereafter “LLC™), Hollywood Vista Apartments, Ltd,, a California Limited
Partuership, (hercafter calied “Purchaser”) and Hawthorne Savings (hereafter called “Lender”™),

WHEREAS, LLC is, as of the date of this Agreement, the owner of the certain real property located at
and commonly known as 60% Undivided Interest In 8000-8060 W. Manchester Blvd., in the City of
Los Angeles, County of Los Angeles, State of California, more specifically described in Exhibit *A”
attached hereto and made 2 part hereof, and

A. WHEREAS, LLC has entered into a loan transaction with Lender evidenced by a Promissory Note in

the amount of § , dated , (hereafter the “Note™), and secured by a
(Mortgage/Deed of Trust) (hereafter “Security’) dated , which encumbers the
Property as security for the sums advanced under the Note, and further evidenced by the following
agreements: ; and

B. WHEREAS, LLC and Purchaser have entered into a Qualified Exchange Accommodation Agreement,
under the terms of which LLC may transfer all or any part of LLC's right, title and interest in and to the
Property to Purchaser and under the terms of which Purchaser has agreed to assume all of LLC’s
obligations under the Note, the Security and all other documents executed by LLC in connection with
this loan transaction; and

C. WHEREAS, Purchaser’s obligation to assume the Note is conditioned upen Lender's agreement not to
exercise its option under the terms of the Note, the Security and any other agreement executed by LLC,
to accelerate the unpaid balance of the Loan as a result of such a ransfer from LLC to Purchaser:

NOW THEREFORE. the paties agree as follows:

I Purchaser’s Assumption of Liabilitv. Purchaser hereby assumes and agrees to pay the obligation
represented by the Note, and secured by the Security, provided however, that said assumption shall take
effect upon transfer of all or any part of LLC’s right, title and interest in and to the Property secured by
the Security to Purchaser. Purchaser acknowledges that the Property described herein shall remain
subject to the Security upon any transfer of the Property from LLC to Purchaser, Purchaser
acknowledges that nothing in this Agreeiment shall affect the priority of the lien of the Security over
other liens and encumbrances against the Property (if any). Purchaser agrees, upon transfer of alf or any
part of LL.C's right, title and interest in and to the Property secured by the Security to Purchaser, to be
bound by all of the terms, covenants and conditions contained in the Note, the Security, and any and all
other documents executed by LLC in connection with the loan transaction. Purchaser further agrees that
the Security shall secure any and all other sums that Purchaser may borrow in the future from Lender
when such suins are secured by another note or notes stating that they are so secured.

2. Lender’s Consent to Transfer. Lender hereby consents to the transfef by LLC to Purchaser of LLC’s
right title and interest in.and to the Property described herein, and Lender waives its right to accelerate
the unpaid balance of the Note by reason of such transfer; provided however, that this consent by
Lender shall not be deemed a waiver of Lender’s right to require Lender’s consent to any future
assumption other than the one consented to herein.

3. Release from Liability. On the condition that LLC’s right, title and interest in and to the Property is
transferred to Purchaser and on the further condition that Purchaser executes this Agreement, Lender .

hereby releases LLC from any and all fiability on or under the Note, the Security and under any other S

documents signed by LLC in connection with the | oan transactlon evidenced by the Note. This release
of LLC shall be effective on the later to of: (1) the date record title to the Property is transferred to
Purchaser or (2) thé date Purchaser executes th;s A ent.




Governing Law. All matters concerning the construction of this Agreement and the rights and duties of
the parties to this Agreement shall be governed by the laws of the State of California

Binding On Successors. This Agreement shall inure to the benefit of, and shall be binding on, the
assigns, successors in interest, personal representat ives, estates, heirs and legatees of each of the pames
hereto.

Entire Agreement. This Agreement contains the entire agreement of the parties and supersedes any
prior written or oral agreements between or among them concerning the subject matter of this
Agreement. There are no representations, agreements, arrangements, or understandings, oral or written,
among the parties, relating to the subject matter of this Agreement, that are not fully expressed in this
Agresment.

LLC:

LAVA ROCK EIGHTY LLC, A NEVADA LIMITED LIABILITY COMPANY
BY: API PROPERTIES CORPORATION, A CALIFORNIA CORPORATION,
AS SOLE MEMBER

/j
m////fd’/ 74/%1W DATED:_ /< d/ /'g/o"f
/&ff\/{ewmc, Vice Presﬁcnt /

PURCHASER:

oflywood Vista Apartments, Ltd,, a California Limited Partnership

- / H > -
By: oAl /’%M,( /  paTED: /- /S -
Gerald J, Mareil, Méuacmo Member

LENDER:

Hawthorne Savings

By:

Its:






