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18152.5. (a) For purposes of this , gross income shall not 
include 50 percent of any gain from the sale or exchange of qualified 
small business stock held for more than five years. 

(b) (1) If the taxpayer has eligible gain for the taxable year 
from one or more dispositions of stock issued by any corporation, the 
aggregate amount of the gain from dispositions of stock issued by 
the corporation which may be taken into account under subdivision (a) 
for the taxable year shall not exceed the greater of either of the 
following: 

(A) Ten million dollars ($10,000,000) reduced by the aggregate 
amount of eligible gain taken into account by the taxpayer under 
subdivision (a) for taxable years and attributable to 
di ions of stock issued by the corporation. 

(8) Ten times the aggregate adjusted bases of qualified small 
business stock issued by the corporation and disposed of by the 
taxpayer during the taxable year. For purposes of subparagraph (8), 
the adjusted basis of any stock shall be determined without regard to 
any addition to basis after the date on which the stock was 
originally issued. 

(2) For purposes of this subdivision, the term "eligible gain" 
means any gain from the sale or exchange of qualified small business 
stock held for more than five years. 

(3) (A) In the case of a married individual filing a separate 
return, subparagraph (A) of paragraph (1) shall be applied by 
substituting five million dollars ($5,000,000) for ten million 
dollars ($10,000,000). 

(B) In the case of a married taxpayer filing a joint return, the 
amount of gain taken into account under subdivision (a) shall be 
allocated equally between the spouses for purposes of applying this 
subdivision to subsequent taxable years. 

(e) For purposes of this subdivision, marital status shall be 
determined under Section 7703 of the Internal Revenue Code. 

(c) For purposes of this section: 
(1) Except as otherwise provided in this section, the term 

"qualified small business stock" means any stock in a C corporation 
which is originally issued after August 10, 1993, if both of the 
following apply: 

(A) As of the date of issuance, the corporation is a qualified 
small business. 

(B) Except as provided in subdivisions (f) and (h), the stock is 
acquired by the taxpayer at its original issue (directly or through 
an underwriter) in either of the following manners: 

(i) In exchange for money or other property (not including stock). 
(ii) As compensation for services provided to the corporation 


(other than services performed as an underwriter of the stock). 

(2) (A) Stock in a corporation shall not be treated as qualified 

small business stock unless, during substantially all of the taxpayer' 
s holding period for the stock, the corporation meets the active 
business requirements of subdivision (e) and the corporation is a C 
corporation. 

(8) (i) Notwithstanding subdivision (e), a corporation shall be 
treated as meeting the active business requirements of subdivision 
(e) for any period during which the corporation qualifies as a 
specialized small business investment company. 



(8) For purposes of subparagraph (AI, the term Uparent-subsidiary 
controlled group" means any controlled group of corporations as 
defined in Section 1563 (a) (1) of the Internal Revenue Code, except 
that both of the following shall apply: 

(i) "More than 50 percent" shall be substituted for "at least 80 
percent" each place it appears in Section 1563(a) (1) of the Internal 
Revenue Code. 

(ii) Section 1563(a) (4) of the Internal Revenue Code shall not 
apply. 

(e) (1) For purposes of paragraph (2) of subdivision (c), the 
requirements of this subdivision are met by a corporation for any 
period if during that period both of the following apply: 

(A) At least 80 percent (by value) of the assets of the 
corporation are used by the corporation in the active conduct of one 
or more qualified trades or businesses in California. 

(8) The corporation is an eligible corporation. 
(2) For purposes of paragraph (1), if, in connection with any 

future qualified trade or business, a ion is engaged in: 
(AI Startup activities described in Section 195(c) (1) (A) of the 

Internal Revenue Code, 
(8) Activities resulting in the payment or incurring of 

expenditures which may be treated as research and experimental 
expenditures under Section 174 of the Internal Revenue Code, or 

(C) Activities with respect to in-house research expenses 
described in Section 41(b) (4) of the Internal Revenue Code, then 
assets used in those activities shall be treated as used in the 
active conduct of a qualified trade or business. determination 
under this paragraph shall be made without regard to whether a 
corporation has any gross income from those activities at the time of 
the determination. 

(3) For purposes of this subdivision, the term "qualified trade or 
business" means any trade or business other than any of the 
following: 

(AI Any trade or business involving the performance of services in 
the fields of health, law, engineering, architecture, accounting, 
actuarial science, performing arts, consulting, athletics, financial 
services, brokerage services, or any trade or business where the 
principal asset of the trade or business is the reputation or skill 
of one or more of its employees. 

(B) Any banking, insurance, financing, leasing, investing, or 
similar business. 

(C) Any farming business (including the business of raising or 
harvesting trees). 

(D) Any business involving the production or extraction of 
products of a character with respect to which a deduction is 
allowable under Section 613 or 613A of the Internal Revenue Code. 

(E) Any business of operating a hotel, motel, restaurant, or 
similar business. 

(4) For purposes of this subdivision, the term "eligible 
corporation" means any domestic corporation, except that the term 
shall not include any of the following: 

(A) A DISC or former DISC. 
(8) A corporation with to which an election under Section 

936 of the Internal Revenue Code is in effect or which has a direct 
or indirect subs with to which the election is in 
effect. 

(C) A regulated investment company, real estate investment trust 



(REIT), or real estate mortgage investment conduit (REMIC). 
(0) A cooperative. 
(5) (A) For purposes of this subdivision, stock and debt in any 

subsidiary corporation shall be disregarded and the parent 
corporation shall be deemed to own its ratable share of the 
subsidiary's assets, and to conduct its ratable share of the 
subsidiary's activities. 

(B) A corporation shall be treated as failing to meet the 
requirements of paragraph (1) for any period during which more than 
10 percent of the value of its assets (in excess of liabilities) 
consists of stock or securities in other corporations which are not 
subsidiaries of the corporation (other than assets described in 
paragraph (6)). 

IC) For purposes of this paragraph, a corporation shall be 
considered a subsidiary if the parent owns more than 50 percent of 
the combined voting power of all classes of stock entitled to vote, 
or more than 50 percent in value of all outstanding stock, of the 
corporation. 

(6) For purposes of subparagraph (A) of paragraph (1), the 
following assets shall be treated as used in the active conduct of a 
qualified trade or business: 

(A) Assets that are held as a part of the reasonably 
working capital needs of a qualified trade or business of the 
corporation. 

(8) Assets that are held for investment and are reasonably 
to be used within two years to finance research and 

experimentation in a qualified trade or business or increases in 
working capital needs of a qualified trade or business. For periods 
after the corporation has been in existence for at least two years, 
in no event may more than 50 percent of the assets of the corporation 
qualify as used in the active conduct of a qualified trade or 
business by reason of this paragraph. 

(7) A corporation shall not be treated as meeting the requirements 
of paragraph (1) for any ad during which more than 10 percent of 
the total value of its assets consists of real property that is not 
used in the active conduct of a qualified trade or business. For 
purposes of the preceding sentence, the ownership of, dealing in, or 
renting of, real property shall not be treated as the active conduct 
of a qualified trade or business. 

(8) For purposes of paragraph (1), rights to computer software 
that produces active business computer software royalties (within the 
meaning of Section 543(d) (1) of the Internal Revenue Code) shall be 
treated as an asset used in the active conduct of a trade or 
business. 

(9) A corporation shall not be treated as meeting the requirements 
of paragraph (1) for any period during which more than 20 percent of 
the corporation's total payroll expense is attributable to 
employment located outside of California. 

(f) If any stock in a corporation is acquired solely through the 
conversion of other stock in the corporation that is qualified small 
business stock in the hands of the taxpayer, both of the following 
shall apply: 

(1) The stock so acquired shall be treated as qualified small 
business stock in the hands of the taxpayer. 

(2) The stock so red shall be treated as having been held 
during the period during which the converted stock was held. 

(g) (1) If any amount included in gross income by reason of 



holding an interest in a pass-through entity meets the requirements 
of paragraph (2), then both of the following shall apply: 

(AJ The amount shall be treated as gain described in subdivision 
(a) • 

(8) For purposes of applying subdivision (b), the amount shall be 
treated as gain from a disposition of stock in the corporation 
issuing the stock disposed of by the pass-through entity and the 
taxpayer's proportionate share of the adjusted basis of the 
pass-through entity in the stock shall be taken into account. 

(2) An amount meets the requirements of this paragraph if both of 
the following 

(A) The amount is attributable to gain on the sale or exchange by 
the pass-through entity of stock that is qualified small business 
stock in the hands of the entity (determined by treating the entity 
as an individual) and that was held by that entity for more than five 
years. 

(8) The amount is includable in the gross income of the taxpayer 
by reason of the holding of an interest in the entity that was held 
by the taxpayer on the date on which the pass-through entity acquired 
the stock and at all times thereafter before the disposition of the 
stock by the pass-through entity. 

(3) Paragraph (1) shall not apply to any amount to the extent the 
amount exceeds the amount to which paragraph (1) would have applied 
if the amount was determined by reference to the interest the 
taxpayer held in the pass-through entity on the date the qualified 
small business stock was acquired. 

(4) For purposes of this subdivision, the term "pass-through 
entity" means any of the following: 

(A) Any partnership. 
(8) Any S corporation. 
(e) Any regulated investment company. 
(D) Any common trust fund. 
(h) For purposes of this section: 
(1) In the case of a transfer described in paragraph (2), the 

transferee shall be treated as meeting both of the following: 
(A) Having red the stock in the same manner as the 

transferor. 
(8) Having held the stock during any continuous period immediately 

preceding the transfer during which it was held (or treated as held 
under this subdivision) by the transferor. 

(2) A transfer is described in this subdivision if the transfer is 
any of the following: 

(A) By gift. 
(B) At death. 
(C) From a partnership to a partner of stock with respect to which 

requirements similar to the requirements of subdivision (g) are met 
at the time of the transfer (without regard to the five-year holding 
period requirement) . 

(3) Rules similar to the rules of Section 1244 (d) (2) of the 
Internal Revenue Code shall apply for purposes of this section. 

(4) (A) In the case of a transaction described in Section 351 of 
the Internal Revenue Code or a reorganization described in Section 
368 of the Internal Revenue Code, if ified small business stock 
is exchanged for other stock that would not qualify as qualified 
small business stock but for this subparagraph, the other stock shall 
be treated as qualified small business stock acquired on the date on 
which the exchanged stock was acquired. 



(B) This section shall apply to gain from the sale or exchange of 
stock treated as qualified small business stock by reason of 
subparagraph (AI only to the extent of the gain that would have been 
recognized at the time of the transfer described in subparagraph (A) 
if Section 351 or 368 of the Internal Revenue Code had not applied at 
that time. The sentence shall not apply if the stock that 
is treated as qualified small business stock by reason of 
subparagraph (AI is issued by a corporation that (as of the time of 
the transfer described in subparagraph (Al) is a qualified small 
business. 

(Cl For purposes of this paragraph, stock treated as qualified 
small business stock under subparagraph (AI shall be so treated for 
subsequent transactions or reorganizations, except that the 
limitation of subparagraph (B) shall be applied as of the time of the 
first transfer to which the limitation applied (determined after the 
application of the second sentence of subparagraph (B)). 

(D) In the case of a transaction described in Section 351 of the 
Internal Revenue Code, this paragraph shall apply only if immediately 
after the transaction the corporation issuing the stock owns 
directly or indirectly stock representing control (within the meaning 
of Section 368(c) of the Internal Revenue Code) of the corporation 
whose stock was exchanged. 

(i) For purposes of this section: 
(1) In the case where the taxpayer transfers y (other than 

money or stock) to a corporation in for stock in the 
corporation, both of the following shall apply: 

(A) The stock shall be treated as having been acquired by the 
taxpayer on the date of the 

(B) The basis of the stock in the hands of the taxpayer shall in 
no event be less than the fair market value of the y 
exchanged. 

(2) If the adjusted basis of any qualified small business stock is 
adjusted by reason of any contribution to capital after the date on 
which the stock was originally issued, in determining the amount of 
the adjustment by reason of the contribution, the basis of the 
contributed property shall in no event be treated as less than its 
fair market value on the date of the contribution. 

(j) (1) If the taxpayer has an offsetting short position with 
respect to any qualified small business stock, subdivision (a) shall 
not apply to any gain from the sale or exchange of the stock unless 
both of the following apply: 

(A) The stock was held by the taxpayer for more than five years as 
of the first day on which there was such a short position. 

(B) The taxpayer elects to recognize gain as if the stock was sold 
on that first day for its fair market value. 

(2) For purposes of paragraph (1), the taxpayer shall be treated 
as having an offsetting short ion with respect to any qualified 
small business stock if any of the following apply: 

(A) The taxpayer has made a short sale of substantially identical 
property. 

IB) The taxpayer has acquired an option to sell substantially 
identical property at a fixed 

(C) To the extent provided in regulations, the taxpayer has 
entered into any other transaction that substantially reduces the 
risk of loss from holdIng the qualified small business stock. For 
purposes of the preceding sentence, any reference to the taxpayer 
shall be treated as including a reference to any person who is 



related (within the meaning of Section 267{b) or 707(b) of he 
Internal Revenue Code) to the taxpayer. 

(k) The Franchise Tax Board may prescribe those ions as may 
be appropriate to carry out the purposes of this section, including 
regulations to prevent the avoidance of the purposes 0 this section 
through splitups, shell , partnerships, or otherwise. 

(1) It is the intent of slature that, in construing this 
section, any regulations that may be promulgated by the Secretary of 
the Treasury under Section 1202(k) of the Internal Revenue Code shall 
apply to the extent that those regulations do not conflict with this 
section or with any ions that may be promulgated by the 
Franchise Tax Board. 
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CERTIFICATE OF lNCORPORAnON 

of 

LEBO AlrrOMOTlVE.lNC. 

FIRST: The name of this Corporation is LEBO Automotive, Inc. 

SggQND: The address, including street, number. oity, and county, Qfthe registeret.l office of the 
Corporution in the State ofDel aware is 1013 Centre Road. City of Wilmington [9805, County of 
New Castle; and the UMne ofthe registered agent of the Corporation in the Slate ofDel aware at such 
address is Corporation Service Company. 

TI:Illi.I!: The purpose of the Corporation ill to engage in any lawful act or activity for which 
corporations may be organi7.ed under the Gmenll Corporation Law or the State ofDeLaware. 

fOURIH: The total amount of the authorized capital stock of the Corporation is FiftyAtwo 
Thollsand Eighty (52,080) shares of the par value ofOne Hundred DoUars ($lOO) each. of which: 
(a) ThirtY4 five Thousand Eighty (35,080) shares shall be Cumulative Preferred Stock (the "Preferred 
Shares" or the "Preferred Stock"); and (b) Seventeev. Thousand (17,000) shares shan be Common /\J..eo 
Stock (the "Common Snares" or the "Conunon Stock',). The rights, prefer«nces, privileges and ebe-~ fZ. 
restrictions granted Qr imposed upon the two classes of shares ate set forth in succeeding 
subdivisions ofthis Certiiicate. 

F1FTij: The preferenccs, voting puwers, rights, privileges, reStrictions and qualifications of the 
Preferred Stock and Common Stock w-e IU follows: 	 . 

(a) 	 The holders of the Preferred Shares shaU be entitled to re¢cive cash dividends for each fiscal 
year of the Corporation, or fractional part thereof, equnJ to the sum of(i) the portion of the 
Corporation's "Profits" {as thllt term is defined in that certain Investment Agreement effective 
us ofJune 20, 2000 (the"Agreement"» specified fur that purpose"in the Agreement; and (ii) 
the amount ofany Additional Dividends, as defined in the Agreement. Such dividends shull 
be payable, when and e.g declared by the Corporation's Board ofDirectot!t Such div-iden<.ls 
upon the Preferred Shares shall be cumulative, and all amount$ thcrcoftbat are unps1d and 
in arrears shall be fully paid or set apart for payment bllfore ~ny disbursemllnt may be paid 
to the ho1ders of CommQn Stock. 

(b) 	 When there are no outstanding Preferred Sh~ the Board of Directonl may, ill its 
discretion, ot such times as it deems advisable, dedare and pay dividends from the surplus 
or ncl pmfits of the Corporation which shall be equal nmounts per sh~ on the outstanding 
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Common Shares. No dividends sha.ll be decllll'oo or paid on the Common Shares as long as 
any Preferred Shares are otltsta.rtding. 

(c) 	 Each holder of Common Shares and Preferred Shares shall be entitled to one vote for eacl1 
share thereof held on all matters fuT which such shares are entitled to vote. Except as 
otherwise provided by law or this Certificate, the Common Shares have exclusive voting 
right, ~ all matters requiring a vote ofshareholders, and the Preferred Shares have no voting 
right.'l. Tho voting rights ofeither the Prtferreil or Common Stock may be limited by mutual 
written cOnsent ofall of the Preferred and Comm<.m Stockholders. 

(i) 	 . Ex.cept as provided in Section (c)(U), (he hotders of a majority of the Preferred 
Shares. voting as II sepllt'llte class, shall be entitled to eleot one (l) 6f the three (3) 
directors of the Corporation, which director need not be a sharoholder of the 
Corporation. Except as provided in Section (c}(ii), the holders ofa majority ofilia 
Common Shares voting as a separato class, shan be entitled to elect two (2) ofth& 
three (3) directors of the CQrporation. H there j~ only onc holder ofCommon Stock, 
at least one of the directors elected by the Common Stock shall be n holder of the 
Common Stock. If there are two or more holders of Common Stock, both of the 
directors elected by the Common Stock shall he holders ofCommon Stock. 

(ii) 	 Upon the OCCUTrence ofa Triggering Default (as defined below), the holders of the 
Preferred Stock, as a dass, shall, immediately upon the giving ofwritten notice to the 
Corporation by MY holder ofPreferred S~ck, he entitled to cl(."Ct the smallest number 
of directors which shall constitute a majority of the authorized number ofdirectors 
of the Corporation, and the holden! ofCommon Stock, as a class, shall be entitl.;d to 
elect the remaining members of the Board. Wbenever the holders ofPreferred Stock 
shall be entitled to elect directors as provided in this subsection (ii), the holders of 
the Preferred Stock may can a special meeting ofshareholders and shan have access 
to the stockbooks and records 'of tho Corporation for such purpose. At any such 
meeting, or at lillY other m~ng held while the bolders ofPrefecred Stock have the 
voting power described in this subsection (ii), the holders of 11 majority of the 
Preferred Stock. present in person or by prox.y, I.lhllU be sufficient to constitute B 

qllorum for the election of directors lIS herein provided. At sueb meeting or, if no 
such special meeting shaD have been called, then at the next annual meeting of the 
shareholders, the holders of tho Preferred Stock. as a class, shall be entitled to elect 
a majodty of the directors of the Corporation, and the holdeD ofComm()n Stock, as 
a class, shall be entitled 10 elect the remaining members of the Board. Upon the 
election by the holders of rreferred Stock of a majority of the directors, the tenns of 
office of all persons who are then directors or the Corporation $h'all tenninate 
iInmcdiately. wheth~ or not the holders of the Common Stock: shall then have 
elected the remaining db:ecl.Ors I) f the Corporaticm. 



(iii) 	. If all Triggering Defaults ·shell nave been cured in full in the reasonable 
detenn;nati~m olthe holders ofa ma.jorlty of the l>referred Stock (or ihll uncured 
Triggoring Defaults have been waived by the holders ofa majority ofth~ Preten-cd 
Stock), then the holders of Preferred Stock shall notify the Corporation in wdting 
and, after delivery ofsuch notico, the holders of the l'referred Stock sh~lJ be divested 
of the Yoting rlgh!! specified in subsection (c)(ii). Thest! voting :rights shall again 
accrue to the holders ofPreferred StOCK as and when provided in subsection (c)(ii). 
Upon the term!nation ofany such voting rights as hereinabove provided. the Board 
ufDircctors shall call a special meeting oflbc shareholders at whicl\ all directors will 
btl elected as provided in subsection (c)(i), and the terms ofoffice ofaU persons who 
are then directors of the Corporation shall terminate ~ediately u~n tho election 
oftheir successors. 

(iv) 	 In the case ofany vn.eancy in the office ofa director occurring among the directors 
elected by the holdefS oflhe Preferred Stock pursuanrto subllections (c)(i) or (c)(ji), 
the remaining director or directoIS so elected by the holders ofthe 'Preferred Slock, 
if any. may, by affirmative vote ofa majority thereof (or the rE:maining director so 
tllected if !here:is only One sucb director), elect the 5UCce!lllOr at 8llCC¢SlIors to bold 
the office for the unexpired tctm of the director or dir.ectors whose place or places 
shall be vacant. It there are no remaining directors eler...1etl by the holders of the 
Preferred Stock:, the vacancy shall be filled by the affirmative vote afthe holders of 
a majority of the Preferred Stock. In !he case of any vacancy in the office of a 
director occurring among the dirootors elected by tho holders Qfthe Common Stock 
pursuant to subsections (c)(1) or (cXii), the remaining director or dinx:tors so elected 
by the holdtlfS Clfthe Common Stock, ifany, may, by affinnative vote oftne majority 
thereof (or the remaining director so elected if there is only one such director) elect 
the successor or succesSOll;l to hold the office for the unexpired tcnn of the director 
or directors whose place or places shall be vacant. If there arc no remaining directors 
electetl by the holders of the Conunon Stock. the vacancy shall be filled by the 
affinnative vote of the holders of a majority of the Common Stock. Except lL~ 
specifically provided in subsections (c)(ii) and (c)(iii), any director who shall have 
been elected by the holders of' either class of Stock, or any director so elected as 
provided in this subsection (c)(iv), shaD be removed during the aforesaid tenn of 
office, whether with or without cause, onlyby the affirmative y()te oithe holders of 
a majority of the class by which such director wag elected. 

(v) 	 For purpose:; ofthis Certificate oflncorporatioll, a "Triggel'ing Default" shan mean 
any of the following: 

(I) 	 The dividends on the Prefetted Stock provided for in the tirst sentence of 
subsection (a) shall be in arrears, whether or not funds arc legally available 
therefor and whether or not such dividends have "cen declared by the Board 
of Directol1J; 



(2) 

(3) 

(4) 

{5} 

(6) 

The Corpomtion snail fall to redeem the Preferred Stock as provided in 
$Ublicction (d)(ii), whether or not funds are legally available therefor and 
whether or not the redemption is allowed under applicable law; 

There: shall occur a default under this Certificate of In~orporation or the 
Corporation's Byfaws or a dmilult by the Corporation or by the Operator (as 
that tenn is defined in the Agreement) 1lIlder Sections 13 or 14 of the 
Agreement or Sections 2, 3 or S of that certain Management Agreement. as 
defined in the Agreement (the "Management Agreement"). which defaUlt is 
not cured within 10 days after written notice by a holder of the Preferred 
Stock to the defaulting party; 

The Agreement and/or the Management Agreement shall be'terminated; 

Tho Olrporntion shall file 11 petition commencing a voluntary elISe under the 
Bankruptcy Code or shall be adjudicated II banktupt or insolvent or $ball file 
any petition or answer :lOCiklng or acquiescing in nny reorganization, 
arrangctnent. c::olllpOSitiQlll readjustment, liquidation, disliolution or similar 
rclioffor ItBelfunder any present or future federal, state or other statute, law 
Or regulation relating to bankruptcy, ml)olvency or other relief for debtors; or 
the Corporation shalt seek or consent to or acquiesce in the appointment of 
any tru!>"tee, r(l(;eiver or liquidator; or shall make any general ass1grunent for 
the benefit of creditors. or shall admit in writing its inability to pay its debts 
generally as they become due; Or II. court ofcompetent jurisdiction shall enter 
an order for teller, order, jUdgment or dt:(.Tee approving a petition filed 
against the Corporation commencing an involuntary case under any chapter 
ofthe Bankruptcy Code, or !;~king any reorganization, dissolution or similar 
relief under any pr(:8cnt or future federal, slale or oUter statute, law or 
regulation relating to baitkruptcy, insolvency or other relief for debtors, and 
such order for relief, order, judgment or decree shall remain unvacated and 
unstayed for an ag{?:'egate of 30 days from the fir:;t date o~ entry thereof; or 
any trustee, receiver or liquidator of the Corporation shall be appointed 
without the consent or ~cquie3cence of the COl1?oraUoD, and such 
appointment shall remain unvacated and unstayed for an aggregate of 30 
daY!'; 

A lien, writ ofexecution or attachment or any similar proc~s shall be issued 
Or levied. against the Corporation, or any judgment involvi.ng monotary 
damages shaJl be Cfltcrcd against the Corporation, and tl\e CQll'oration shall 
not discharge the same or provide fur its discharge in accordance with its 
teons or procure a stay ofexecution thereof within 30 days lifter the date of 
entry the:reoftmd within said period of30 days appeal therefrom md CQuse 
the ex.ecution to be stayed during auch a.ppeal; 

http:involvi.ng


(7) The tmnsfer ofany Commo~ Stock shall occur in violation ofthe terms ofthe 
Agreement; 

(8) The Corporation shall flUl to operate, or shall lose the right to op¢r3te, as an 
authorized Toyota dealer; 

(9) The Operator shall rdil to serve as a director and as the president and general 
manager of the CorporatIon; 

\ 
t 

(10) Any legel action, suit, ai'bitration or ather administrative or goverrunt)ntal 
investigation 01:' prooeeding sba11 be im,ltituted against the CotpOratioo which 

\ 
I 

(A) could matmal1y end adversely affect its condition (financial or 
otherwise), Pl'OSpectl$, 8l!S~S. business or results ofoperation and (9) shall 

1 

I 
have a reasonable probability orsuccess; i 

(It) A default by the Corporation shaU occur under any loan document or 
agreement in connection with any doht incurred by OT on behalf of the 

! 
! 

Corporation, which default shall not oe cured or waived within 10 days; 

(l2) The de'.J.th ofthe Operator; 

(13) The Operator becomes physically or mentally incapacitated, in the sole 
! 

detennination of the holders ofthe Preferred Stock; i 
i 

(14) Any other event shall occur which could materially and adversely affect the 
condition (financial Of otberwi&c). prospects, as~ots. business or results of 

i 
j 
I 

operation of the Corporation. \ 
! 

(vi) Whenever this Ccrt!ncateoflncorporation reqmtes or permits a vote ofstockholders I 
to be taken at a meeting (annual, special or otherwise), fhe meeting and vote: may be i 

I 

dispensed with if the holders of the requisite numher of &hares shan consent in I 
! 

Wliting. to the extent and in the manner, provided in the Corporation's Bylawg. 

(d) (i) Elective Redemption. Ex~t as provided in subsection (d)(iii) below, to the extent \ 
allowed by applicable law and the provisions ofthe Agreement, the Corporation may, 
at any time and from time to time, at the option ofthe Board ofDlrnetors, redeem the 
whole or any number ot' the outstanding Preferred Sharee, without notice, by paying 
for said Shares an amount equal to (i) the redemption price specified io the 

i 
i 
I 

Agreement or (ii) if no redemption prioe is specified, at their par value. plus the 
amount of any Accumu1ated and Acaued Dividends (as those teml~ are defined in 
the Agreement) on such Shares calculated to the date of redemption. I 

I 
! 

I 
I 

-s~ 

\ 
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(ii) 	 Maodatory R~emptio'l. Ellcept as pmvid~ in subsection (d)(iii) below. to ,the 
extent allowed under applicable law, (A) the Cotp<lration sha.ll redeem pro rata, no 
later than March 15 ofea.cn year there are Preferred Shares outstanding. that number 
ofoutstanding Preferred Shores lhat can be purchased with an amount equal to that 
portion of the Corporation's "Profits" (as that tcnn is defined in the Agreement) 
sped6ed fo~ that purpose in the Agreement; and (B) the Corporation shall n~decm 
pro mtll that number of I>utstanding Prefetted Shares that can be purohased with an 
aMount equal to me amount ofRequired or Optional OpcrntoT Contributions (as such 
terms are d~6ned in the Agreement). The Corporation, however. is not required to 
redocm fr-actionallnterests in. the Preferred Sbl1:l'e.ll. The redemption price for the 
mandatorily redeemed Preferred Shares shall be their par value plus the amotmt of 
any Accumulated and Accrued Dividends on such shares calculated to the date of 
redemption. 

(iii) 	 Long-Term NQt!:!. So long as any "Long-Term Note'" (lI.ll that term is defined in the 
Agreement) oftbe Corporation and anyollier obligation owed by the Operator or the 
Corporation to the holders of the Preferred Srock or their affiliates (as provided in the 
Agreement) remains outstanding or is not repaid. tho Corporation shall bo pro b1bited 
from redeeming the last remaining share of Preferred Slock except with the consent 
ofthe holders of the Preferred Stock. 

(iv) 	 Ge!lmlt Thrms. If less than all of the outstanding Preferred Shares are to be 
redeemed, the Preferred Shares to be redeemed 8balJ be selected pro rata from the 
number of Shares held by each Preferrc.'.d Stockholder or by lot or in such other 
manner as the Proferred Stockholders shaH detennine. The holders of Preferred 
Shares called for redemption lIhrul, from nnd lifter tile date fixed for the redemption 
of such Shares, continue to possess or exercise by reason of their holding such 
Shares, all rights as Preferred Stockholders of the Corporation until such holders 
receive from the Corporntion the redemption. price ofsuch Shares. 

(e) 	 The Prcfetted Stock shall be preferred over the Common Stock as to both e-d111lngs and assets 
as provided in this Certificate. In the event ofthe liquidation, dissolution or winding up of 
the affairs of the Corporation, whether voluntary or involuntary, the total net eamings.and 
Ilssets remaining after the payment of all debts and obligations of the Corporation shall be 
distributed to the Stockholders as folluws: 

(i) 	 The holders of the Preferred Shares shan l1rst receive the par value ofthcir Preferred 
Shares plus an amount equal to all the Accumulated and Accrued Dividends theroon 
(as those term!! are defined in the AgrCiilment) up to the date on which the 
Corporation ceased to transact business; and 

(ii) 	 Any remaining assets shall be distributed equally per Share to the Common Stock 
without ttny preference whatsoever. 

-6
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if upon any liquidation, dissolution, or winding up of the Corpor4t10n, whether voluntary or 
invQluntary, the net ~ngs and aSllets to be distributed to tl,c hQldera of Ihe Preferred 
Shares shall be insufficient to permit the payment to such sharehQlders of the full preferential 
amount prlJvided for in subsection (c)(i), then aU of the net earnings and as!rets of the 
Corporation to be distributed shall be distributed ratably to the holders of the Preferred 
Shares on the basis ofthe number ofPreflll1"ed Shares held. 

(t) 	 Except as and only to the extent specifically required otherwise by law or in the Agreement, 
no hoMer ofsbares ofthis Corporation of any class shall be entitled as of right to subscribe 
for, purcbase or receive any part ofany new or additional issue of stoak., whether now or 
hereafter authorized. ". 

(g) 	 Upon the retirement ofnU of the Preferred Stock ofthe CorpnratiOJJ, the entire voting power 
shall vest exclusively in the holders ofCommon Stook and such Common Stockholders shall 
have sueh right$ as to dividends, allSets and earnings upon liquidation or dissolution of the 
Corporation) and otherwise, as are customary with respect to holders ofcomtnon stock of a 
corporation which has no other class of stock, 

(h) 	 So long as any shares ofPreferred Stock are oUlstanding. this Corporation shall not without 
first obtaining the approval (by vote or written consent, as provided bjllaw) of the holders 
of a majority of the then outstanding shares ofPn:terroo Stock, voting separately os II class: 

(i) 	 (a) sell, lease, exchange, conveyor otberwise dispose of or encumber (other than io 
the ordinary course of business) all or substmtia11y all of its property or business, or 
(b) merge into or consolidate with any other co.tyoration, or effect any reclassification 
or other change ofany stOck, or any recapitalization., or any dissolution, liquidation 
or winding up of the Corporation, or (0) enter inlo any agreement, or become 
obligated to de) any of the actions specified in dau:ses (a) or (b) of this 
subsection (h)(i); or 

(ii) 	 alter or change the rights, preferences, privileges or limitations of the shares of 
Preferred or Common Stock; or 

(iii) 	 increase the lluthQn1:ed numbC1" ofshares of Preferred or Common Stock; or 

(iv) 	 authorize or create shares of anyeJass ofstock or any stocks, bonda. debentures, 
not~ or other obligatil)ns or securities convertible into, or exchangeable for, or 
having optional rigbts to purchase, llIlY shares of the Corporation; or 

(v) 	 declare or pay any dkridends 00, I)r make any distributions with res~ to, any sbares 
ofany equity s~urity of any kind ()ftbe COtpOTotiOo, other than dividends pursuant 
tu subsection (a) of Article FIFTH hereofand :stock dividends ofPrefctTod Stock to 
the holders ofPreferred Stock in accordance with the terms of the A.greement; or 
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I 

i 
i 

(vi) 	 repurchase any shares of any equity security of any kind of the Corporation, other 
\than redemptions pursuant to subsections (d)(i) and (d)(H) of Article F!FTH; or \ 
1 

(vii) 	 lIll1end any provi~ion ofits Certificate ofIncorporotion or its Bylaws in any manner; I 

! 
or 

(viii) 	 issue any capital stock of tho Corporntion other than ~tock dividends of Preferred 
Stock to the extent specifically provided for in the Agreement; or 

\(ix) 	 engage in any business other than operating as an authorized Toyota dealer; or i 
(x) 	 file a petition commencing a volunfary case under the Bankruptcy Code or any I 

! 
petition or answer seeking or acquiescing in any roorgani7::ntioD., arrangement.• i 

i 
composition. readjustment, liquidation. dissolution or similar reHeffor itself under I 

!any pr~sent or future federal, state or other statute, law or regulation relating to I 
bankruptcy, insolvency or other relief for deb1ors; or seek or consent to or acquiC3ec I 

iin the appointment ofany trustee. receiver or liquidator for the Corporation, or m!ll(e I 
any general assignment for the benefit of crcroitofS, or admit in writing its inability I 

!to pay its debts generally as they become due; or 

(Jli) 	 indemnify any officer, director, employeE: or agent of the Corporation against any 
cost, expense or liability iu connection with any action, suit or proceeding. 

mxItl: So long as any Preferred Stock. of the Corporation shall be issued and outstanding, the 
"Profits" (1lS that leon is defined in the Agreement) of the Corpomtion for each fiscnl year shall be 
applied ill the stated order of priority. Ilnd in thc m8.lU10r, specified in the Agreement. 

SEVENTH: The name and place ofresidence oflhe Incorporator i.9 all follows: 

Richard Green 

EIGHTH: The authorized number ofdirectors is three. 

NINTH: The privilte property of the Stockholders shaH not be subject to the payment ofcorpotate 
debts to any ex.tent whatever. 

TE,NIH: To the fuUest extent that tbe General Corporntlon Law of the State ofDelaware or any 
other law ofllie State of Delaware as it exists on the date hereof or as it m.ay hereafter be amended 
pennits the I imitation or elimination of the li:tbility ofdirectors, a director of the Corporation shall 
not be perSonally liable to the Corporation or its stockholders for ml)nelary damages for breach of 
fiduciary duty as a director except for liability: (i) for any breach of the director's duty ofloyalty to 

Il;\Tlln,\lI.ltkwll\"fOr:Mb.lull.nlcnRTINCOI.ll.wpd -8



the Corporation Or its stockholders, (ii) fQf acts or omissions not in good faith or which involvQ 
intentional misconduct or a knowing '\tiolation ot law, (iii) under Sc(;tion 174 of the Delaware 
General Corporation Law. or (iv) for any transa(:tion from whiQh the director derived any improper 
personal benefit No amendment to, or modifioation or rep~l of, this Article TENTH sball apply 
to or have any effect on the Hability or alleged liability ofany director of the Corporation for or with 
respect to acts or omissions of such director occutring prior to such amendment, modification Or 

repeal. 

ELEVEN'lli: In furlbcrance and not in limitation of th$ powers con ferred upon it by law. the Board 
of Din::ctoTS is expressly 8UthOti~ed to adopt, repeal, alter or amend the BylawlI of the Corporation 
by the vote of e. majority of ahe entire Board of Directors then in office., subject to the right of the 
shareholders entitled to vote with respect thereto to adopt, alter, amend and repeal Bylaws made by 
the Board uf Directors; and provided that any adoption, amendment, alterntion or repeal ofBylaws 
(whether such action is taken by the Board uf Dircctor$ or the shareholdCt'll) sba\l be subject to 
obtaining the approval of the holders ofa mqjority of the then oUb'1anding shares ofPreferred Stock. 

TWELfTH: Subjcct to any requirements of law IIJ1d any other provisions of thili Certificate of 
Incorporation, the Corporation reserves the right to amend. alter, change or repeal any provisions 
cOlltaine<l in this Certificate ofTncorpomtiofl in the manner now or bereaft6r prescribed by law and 
all rights and powers conferred herein on stockholders, directors, and officers are subject to this 
reserved power; provided, nowever, if the holders of all of the outstanding Preferred Stock and 
Common Stock have agreed to limit the voting right' ofeither clltegoI)' of stock by mutual written 
consent. then the vote shall be in accordance with suoh agreement. 

I, THE UNDERSIGNED, fur the purpose offonning a corporation under the laws 
of the State ofDelaware, do make, file and record this Certificate, and do Ctlftify that the facts herein 
~tated are true; and [ have accordingly hereunto set my band. 

Dated at Torrance, California on June '2.0.. 2000. 

Signed EUld Delivered in the 
Presence of: 

~ 

Incorporator 

Ris:bard Grs:en 
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SECRETARY OF STATE· 

!. RIl.L.I( )NF:.\', Spcl'elary of Slate of Ihf' State of C;lliforni(l, 

h<:n'l)y certify: 

Tha'- I he' ;lI1 ached transcript of paget s) has 
b(~ell l'O)JlP(\r(-~d witl} '-he record-oIl file in this officf.', of 

whieh it p II r p 0 r 1~ t 0 he (l C () Py, iHI d t h a I j tis fu I L tr 1I e 

aJld correct. 

IN WITNESS IVHEREOF J eX('('l/le this 
cerlifiCfltr aild Mflx the Gn~i:ll S{·~alllf 
the 51fll(' or CaJiforni(l this d:)y of 

..1111 l!) 7nnn 

) 

~===/I===~ 



SECRETARY OF STAfr. 

CERTIFICATE OF QUALIFICATION 

I. BILL JONES. Secretary of State of the State of California. hereby certify: 

That on the 13TH day of JULV, 2000, LEBO AUTOMOTIVE, INC,., a corporation 
organized and existing under the laws of DELAWARE, complied' with the. 
requirements of California law in effect on that date for the purpose of qualifying· 
to transact intrastate bvsiness in the State of California, and tbatas of said date, 
said corporation became and now is qualified and authorized .to transact 
intra&tate business in the State of Califomia. subject however. to any licensing 
requirempnts otherwise imposed by the laws of this State. 

IN WITNESS WHEREOF. I execute this 
certificate and affix the Great Seal 
of the State of California this day 
of July 18, 2000. 

IQLI. .I()NI:S 
Seep', !Ir~' of ~t;H(' 

/ 
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STATEMENT AND DESIGNATION 

BY FOREIGN CORPORATION 


ENDORSED-FILED 
l:llh~ Ollie!? of lhe Secretary of Slato 

01 lhe S!n~e c! Calilomia 

JUL 1. ~ 21m!! 

LEBO Automotive, Inc. 
(Name of Corporation) 

___________________, a corporation organized and existing under the 

laws of __-=D;..:e:..:1:..:d.=-w:.;..a=r=:::-:=e_--::-:-__~:----:____, makes the following statements and designation: 
(Slate or Place of Incorporation) 

1, Thp. ~ddres:s of its principol executive omet:) is _-.-::::1:.:5--=1::..;O:.....:1~·Jo::..;r:....:;;t.:.::h--=!:>;.:e:..!:p::..;u::.l=.;;.v.::e:.::d:.:il--=B:..:l::..;v:....:d::.:...____ 

Los Angeles, California, 90266 

2, Iheaddress of its principal office in the StateofCalifomia is   

Blvd., Los Angeles, California 90266 
~~~-----------~---------

DESIGNATION OF AGENT FOR SERVICE OF PROCESS IN THE STATE OF CALIFORNIA 
(Complete Either Item 3 or Item 4) 

) 3, (Use this paragraph if the process agent is a natural person.) 

Leo Soese • a natural person residing in the State of 

California. whose completc adcress is l!HO l,;orth ~eptilveda Blvd. r 

Los i\ngeles, California 90266, is designaredas agent upon whom process directed 
to tnis corporation may be !>p.N""d within the St~te of California, in the manner provided by law 

4. 	 (Use this paragraph if the process agent is a corporation.) 

______________________' a corporation organized and eXisting 

under the laws of • _, is desi!Jmltl?d as agent upon whom proce::;::i direcred 
\0 this corporation may be served within the State of California, in the manner provided by law. 

NOTE: 	 Corporl3te agents must have complied with Section 1S()5. California Corporations Code, prior to 
designalion. 

5. 	 It irrevocably consents to service of orocess dirp.r:t~d to it upon the ogcnt designated aUulle. and 
to service or process on the Secretary of Stale of the Slate of California it the agent so design~led or 
tne agent's successor is no longer authorized to act or cannot be found at the address given. 

Leo Boese, Presiden 
-(Typed Name and Tille of Officer Si 



3 Gross profit Subtract lin& 2 from line lc ".,.".......... " ... "" •.. ""................... " ... " ................................. I-'::......t-__ =L':::~C-l~~:::.::--=-
4 Dividends (Schedule G, line 19) " ............... " .. " ...... "".".... " ..................... " ................ " ................. " ...... ~'-!f----.-----~ 


., 5 Interest .,,,..... ,,,,,,, ...... , ... "',, ......,.... , .... ,.. " ..." ..........,........,.. ".... ,....... ,....... ,." ..... ,......." ..."", ..." ..... 1--='-+--.-.----

1 
E 6 Gross rents .................. " ...... ""........... ,.'".... ,,' .............. ,,'''............... " .............. " ..... ,,,.. 


7 Gross royalties .... , .. ,,,.... ,, ........ , ..... ,, ................................ ,, ......... , .. ,,..... . ... ""........ " .. "". I-~t------.-----
8 Capilal gain net Income (attach Schedule D (Form 1120)) ."..... " .. " ........ " ..... " ........ " ...... " .............. " ........ "".... I-=-t---------- 
9 Net gain or (loss) from Form 4797, Part II, line 16 (attach Form 4797) ............ , .... , .............................................. I-'~f---..~~--:-"'.=--

10 Other Income (attach schedule) .....................................................~.:j';.:j';....R,1'.~';t;'.E.~.E.N.';t;'....?............. \-!4--~",o,,"!::..L..::.:!:..:::.:!.. 

11 

12 Compensation o( Officers (Schedule E, IIna 4) 

13 Salaries and wages (lass employment credits) .=-L..:!:...!..:=...L:!..!..::::..!.. 


14 Repairs and maintenance ............................. ' ...................................... ,. ........................................ ~.:::....I-..~._~_..:::..:.J..~:...:......:.. 


15 Bad debts ............................. . ....................................... , ................ ,.. ........... ........... .............. I-'-''-!---''-,;:-~'-='':-:::-
16 Renls ................................ ,.', ........... , .. , ........................... ' ......... ,., ........ , ..................... ' ........................ 

2 Cost of goods sold (Schedule A,llne 6) ........ ".,,,,, .. 

I--";.::.....I-----...::::.~:..!....:...c...:.-"f 

.. 

17 Taxes and licenses ................. , ..............................................~.E..E.....~.'rJ\'J,'E.NE.NT ..,it......... .. 

18 Interest ....................... , .................................................... " ...... . 

1 9 Charitable contrlbullons $..E..E..~'J,'.~.'J,'.E.~.E..~.1.'....4.........N.'1.P........~.E..E. 

20 Depreciation (attach Fcrm4562, ............................................................ 


g Credit for Federal tax on fuels (attach Form 4136) : ............................................ c::.::!!...L-_.~_____...._.=&=+_...___.:......___ 

33 Estfmalad lax penalty. Chock HForm 2220 Is attached ............................................. . 


34 Tax due. If 11t1,~ '321115 5maller(han \he lotal of IInos 31 and 33, enter amount owed ................ ................................ !-=~t--......- ..--.---"'-.=...::. 

Overpayment. If line 32h Is larger than the lotal of lines 31 and 33, enler amount overpaid ....................................... 


Form 1120 
Oopartment of the T,..asufY 
tntem~ Reve nv& Servlc-e 

A Check II a: 
1 ConsoUdated return 0 

(al,.eIl Form 851) 
2 Persona! hotdlng {;O. 0 
(.~ach ScM, PI Q 

21 less depreciation claimed on Schedule A and elsewhere on relurn ................. .. 


22 Depletion ............. ,: ............... , ................................................ ,', ...... , ........... " ............ ; ............ ,,, ...... ,,.... 

23 Advertising ........................................................................... , ......... . 

24 Pension, profit'sharing, etc., plans ............................................. . .................................. . 

25 Employee beneflt programs ............................................................................ .............. .. 

26 Other deductions {attach schedule) ...................................p..~.!j:...$.,'rl\'r~M~N'r....!?........... .. 

27 Total deltucllons. Add lines 12 through 26 ...... .................................. .. 

28 Taxable loCOf'tl. before net oporalln9 loss deducl.ion "and spedol dedOOt}QM. SvbtraclJlnl)27 from nne 11 " .. ,.,., .••....••.... ~.~,_ .... , •. , ... 

29 less: a Net operating loss (NOL) deduction .... : ...................................... . 


30 Taxable Income. Sublract Iina 290 from line 26 

31 TOlaltax (Schedule J, Ine 11) 

32 ~.:z:;~!~a: 1~.~~.~~~~.t ...... r=-+----~----.---
b 2000 estimated tax payments

Le3S 2000 refund epplJed ror 
C 0. Form 4466 ................. .. 


e Tax deposited with Form 7004 


I Credit for lax paid on undlsllibuted cepUal gains (attach Form 2439) 


Paid 
I'reparol's Film', no"", 
Use Only (QrYOUfSrr

••If·employed), 

lf~:J;ond 

OMS 110, 154~0123U.b.. Corporation Income Tax Re rn 
For calendar year 2000 or lax year 

Mglnnlog JULY 17, 2000 ,endIng DECEMBER 31 r 2000 2000 

KRUSE MENNILLO & CO. 
~	17906 CRUSADER AVE, STE 100 

CERRITOS, CA 90703-2631 

!-"'''-t.._--:::-::-:- ..-:::...,....,,-

!-=.!.....j~_:::.J.-=-~..L;~,;:..;:. 

~11~gk JWA ... See Instructions 101 Paperwork Rllduelion Act Nollce. 1 	 Form 1120 (2000) 
17~4nQn~ 7n?1~A Q~_AQ~Q~On ~nnn n~n'n T~Dn ..Z/t:M" ~tJ-

.... ,........................ ~'!..+__ 

http:rJ\'J,'E.NE.NT


'. 


Furm1140(4'XlOJ LEBO AUTOMOTIVE,,, INC. DBA MANHATTAN BEAC  
IWSijlj:eooti~Ail Cost of Goods Sold ISee page 14 of in$lrucllo~s.1 
1 Invenlory allJegino/ng ot year ..................................•..... b ••••••••• 

2 Purchases ...................•...• , .., ............................. b 
 .......... . 


S Cost of labor ... , ......... " ......... ,.",., ....................... " .. , ......... , .," .. ,.. " ... " ...• , .•.................. _,., .... .. 

/I Additional section 263A costs (attach schedule) ...............................SEE.S'fA'fEMENT....L ....... 

5 Olhor costs (attach schedule) 


6 Total. Add lines 1lhrough 5 


7 Invenlory at eml ()f vear ..... ......... ...................................................... .......... .. ................. .. 

6 Cost 01 goods sold. Sublractllne 71rom IIn& 6. Enter here and on line 2,pag6 1 ................................... .. 

9 a Check all melhods used tor valuing closing inventory: 


~. 
1-.2 20 L652, 066. 

3 217,262. 
_L <57,550":-> 

5 
6 

7 

II 

20,811,778. 
5[308,333. 

15,503,445. 

(I) 00 Cost as described ill Regu/allons s6ctiol11.471·3 

(1/) CXJ Lower of cost or markel as described In Regulations section 1.471·4 

(Iii) [X] other (Specify method used and attach oxplanation.) ... SEE STATEMENT 1 


b Check lithe rn was awrKedown of subnormal goods a~ described In RegUlations seclion 1.471-2(c) .................... 

c Check 'ftlta LIFO Inventory method was adopted Ihlslal( year for any goods (ij checked, aflacll Form 970) ............................. . 


~!~~n~I~~~~~:~o~:e~~:u:~:~~~:dor.~l.~.~~~~~.~~:.~~~~~.~~,~e.~~a.~~.~~.r ~~.o~n.~sl.0.'...... ........... ................... ............ I 90 I 

e 	 If property Is produced or acquired for resale, do the rules of secli1lfl263A apply 1(1 the corporation? .............. 


Was thare any change In determining qualllltles, cosl. orvalualions between opeolng and cIQslfl\llnventory? 


l~ili~lfH8Y!lirm] Dividends and Special Deductions 

Dividends from loss-than-20%-ownod domestic corporations thaI are sublecllo Ihe 
70% deducllon (other than debt-financed stock) 

2 Dividends from 20'k-or-more-owned domestic corporations Ihat are subject to the 

80% deduction (olhor than debt-financed slock) 
3 	 Dividend. on debt·fin"'_ .Iock of dum.."" 8J1d _go Ql!JlOl31""'" {section 246Aj 

4 	 OMdends 011 cerlaJn proferred stock 01 fees-lttan-20%-ownW pu~lc ulIlIUns 

5 OI;.,tldends on certain Pl'9temxt srock of 20%-or-more-own~ publlc u~m~ 

6 Olvldends from [ess·than-20%·owned forelgo corpora lions and certain fSCs that are 

subjectto tile 70'/. deduction ... 
1 Oividends from 20%'or-more'owned foralgn corporations and certain fSGs that ara 

subjactto the 8O%deduclion ........ " ............................................ _ 

8 	 ?~!'~~=.,w=,:£:&~rlg~.~~.b~~I~.~~:'!~.!.~.~~ ................................... 

9 Total. Add Hoss 1through B ....................................................................... . 

10 Divldends from domestic corporations received by asmall business Investment 
company operatrng under th9 Small Business Investment Act of 1958 

11 DIVIdends Io>n",._ fSC. \hat.", subject 10 the 100% doducllo. (.ecllun 2~5(~1») 
12 Dlvldend. I\Qm afIltl.!ed group mombers subJect 10 the 100% <I_on(soc. 243(-)(3» 

13 Other drvtdends from foreign COI'JX)ratJons not InclUded on lines 3, 6, 7. 8. or 11 

14 l"""melo>moonlrolle<llo..lgnoorporaUol\9und.,s.l>patt F(._FolTTl(') 5471) 

15 Foreign divIdend gross·up {section 78} 
16 IC -DISC and furmerDISC dlvldeo<ls no/Included OR n_ 1, 2, Of 3(oeclloo 24e(d)I 

17 other dividends 
18 Oaductlon lor dividends paid on certain preferred $Iock 01 public utHilies ..........." ....... .. 
19 Tolal divldenos. Add lines lIhrough 17. Enler here and on line 4. page 1 

................................................. 

.............................................. 
....... .. 

.. 

....... 

.. " .............. 

.................. 

................_,. ,>._ ...• 

...................... .. 

..................... .. 

............... ... 

. ................................................ ......................... 

.... ............ ...................... ..................... ....... 

(h) % 

70 . 

I--~-..------t----'-.-..+------...-- 

80 

r-.-:.---------+-~=----+-------..- 

j---~________ 

(k) Name of officer 

-~.. ....----..·..·..  ..--~---------+---------+------I'---·---·+-.--.--.....;.---------

2 Tolal compensation 0/ olfiaars ...................................................... . 
3 Compensalion 01 olJicers claimed on Schedule A and elsewhere- on retum 

form 1120 (2000) 
T)o,,'lf'" nn-n ~It nr o!I ,.... ..... ,..,. .. 



 

o • 

Check If the corporation Is a member of a controlled group (see soctiml$ 1561 and 1563) 
Imporiant: Members of 3 controlled group, see Instructions on palle 17. 

...............;...... JI!-

Za tf tho box on IIna lis chocked, enter lhe corporation's share of tho $50,000, $25,000, and $9,925,000 taxable 

Income brackets (in that order): 
(1)1'-''$______-' (21lL (3) 1-"'  _____._ 

Enlel the corporation's share 01: (1 J Addilional5% tax (not more than $11,750) 

(2) Addltlona.1 3% lax (not moro Ihan $100,000) 
::I Incoma lax. Check II 3 qualified personal service corporation under section 448(d)(2) 

(see page 17) .. .................... ............... .. ........................... . 

4 Alternative mInimum tax (attach Form 4626) ..................................... 
5 AcId lines 3 and 4 ...... ................ . ................................. .. 

5a Foreign tax credit (attaCh Form 1118) ................................................. " ..... .. 
b Possessions tax credit (attach Form 5735) 

t Ch~ck: 0 Nonconyenlional source fuel credit aev credit (attach Form 8834) 
Generalnuslness credit. Enter here and check which forms are attached: 0 3800 

o 3468 0 5884 0 6478 0 8765 0 B5BS 0 8lI3O 0 9826 

o 8835 0 eo4. C) 8645 0 8B4S C] 8820 0 8847 0 9861 

9 Creditlor prior yea rminimum tax (attach Form 8827) ........ " ...... . 
I OUalified zone acadomy bond credH {attach Form BS60} ............. " ... " .. .. 

7 Total tradits. Add lines 6a through 61 .........: ................. " .......................... .. 
a 
9 

10 

Subtract lina 7 from line 5 .................................................... " .......... " ........... . 
Personal hOlding company tax iat1ach Schedule PH (FoIlll1120)) " .." ............ " ..... 
Recapture ta)(es. Check iffrom: 0 Form 4255 0 form 8611 ..........................." ...................... .. 

2 See page 21 oltha instructions and enterthe: 
a Buslooss activity code no.'" 4 4111 0 
b Busln""S8cUvlly JI!- AUTOMOBILE DEALERSH 
c ProdUCto('e1VI~ JI!- SALES AND SERVICE 

3 At the end of thll tax year. did tho corporation own, 
dlreclly {)f Indirectly. 50% or more of the yoUng stock of 
adomeslfc corporalion? (For rules of atlribution, see 

section 267(c).) ............................................................ 

If "Yes: atlacha schedule showing: (a) name and 
employer Identific:ttion number (EIN), (hI percentage 
owned, and (e) taxable Income or (lass) batorn NOL and 
special deductions of such corporation lor the lax year 
ending with or within your lax year. 

-4 Is lhe corporation a subsidiary In an affiWaled IIroop or a 
panmt-subsldfary conlrolled group? ................................. 
II 'Yes: onter name and EIN ollha parent corporation ,... 

5 At thll end of the tax year. did any Individual, partnership. 
torporalion, estate, or trust owo, directly orlmllrecUy, 

50% or more of Iho cOl1loralion's voting slack? (For rules 

01 attribution, See ~l(tlon·267(c).1 ...... " ............................ ". 
If "Yes,' attach a schedule showing name and identifylnll 
number. (00 not Include any Information already 90tered 
In 4 above.) Enter percenlage owned 

6 Dur\ng thIs tax year, dId the cOljloration pay dividends 

(olher than stock dividends and distributions in exchange 
lor stock) In excess of the corporallon's current and 
accumulated earnings and proflts? (Seo sections 301 and 
316.) 

II'Yes;flle Form 5462, Corporal!! Report 01 
Nondivldend DlstrlbuUons. 
11 thisJs aconsolidated relum, answer hell! forlhe parent 
COljloraUon and on Form 851, Affiliations Schedule,for 
each SUbsidiary. 
AI any time durtog the tax year, did one fomign person 

own, directly or indireclly, at least 25·" of (a) IIle lolal 
voting power of all classes of stock of Ihe corporation 
entltled to vole or (h) Ihe total value of aU classes of stoel< 

of Ihe corporation? " ....... " ............ " .......... " .............. .. 
II "Yes; 

a Enter percentage owned Jl!
b Enter owners country JI! __.~___~____ 
c The corporation /llay have 10.1Ile Form5.47~i.lr!torrriatlon 

Relum of a25%. FQ[1!lgo-qwned.U.S; Corp.()ra\!6n or a' 
ForeIgn corporation'Engaged In a·U:s. T~de or Business.. 

Enter number of Forms 5472 attached ,.. 
B Check this box If lhe corporation Issued publicly offered 

debt Instrumonts with orlglnallssuij discount .. , ........ ,... 0 
If checked, the corporal!on may have to fila Form 6281, 
Information Return tor publicly OIfal11d Original Issue 
Olscounllnstruments. 

9 Enter the amount of tax-exempt Intelllst received or 
accrued durtng tho tax year JI!- $ 

10 Entar the number 01 shareholders at the end of the tax 
year tlf75 or fewer) ,... ________=__~___ 

11 II tha corporation has an NOl for the tax year and Is 
electing to lorogo the carryback period. check here ... 

1Z Enter Ihe available NOL carryover from priodax years 

100 not reduce It by any deduction on line 
29a.) ,.. $ 

Note: If the corporation, at any time during Ihe ta< year, had assels or operated a business In aforeign country or U.S. possession, it may be required 

to att.3ch Stlladule N (Form 1120), Foreign Operations of U.S. Corporations, to this relum. See Schedule Nfor dolails. 

~~~~k 3 ---~-----Fo-r-m-1-1-2-0-(-20-0-0-)--~ 


17?..,I\Of'C .,.n~1cn ('\t:' .o1O'ln",nro rtl'\nn. ArA"In .,.......,"'"' ...... ..... .,. ...... ,....." ... -,.......- .. ~ 




 4 

1 Cash ......................... . 

2a Trade notes and accounts receivable ......... r--.-----.-----I''''''"''''''~,', 
b Less allowance for bad debts 

3 Inventories ........................ . 
4 U.S. government obligations ................ . 
5 Tax·exempt securities 
B other current assets ..... j?';r..!1'r ..J'~... . 
7 loans 10 shareh alders .................. . 
6 Mortgage and mal estate loans .................. 
9 other Investments ........................... " .. 

103 Buildings and otMr depreciable assets ...... 
bless accumulaled depreCiation ..., ......... .. 

11 a Depletable assets 
b less accumulated depletion ..................... 

12 land (oet of any amortization) ................. . 
13a IntangIble ossals (amortizable only) ....... .. 

II less accumUlated amortization .............. . 
14 other assets ... ..s.:.I:~l.'r ..Q... 

liabilities and Shareholders' Equity 

16 Accounts payable ............................... . 
17 Motto~e:s, notes, !roMS! payablo fn less Ihan 1 year 

18 other current Ifabil~ias ......S.'rM'r.. ..1.9. 
19 Loans from shareholders ...................... .. 
20 Mortgages, notes, bonds payable In 1 'Ir:aI or mom. 

21 other liablfitltls ............... J?T.!1T...l.l. 
22 Capital stQclc a Preferred stock ............... 

b Common stock ............... 
23 AddUlonal pald-in capital ...................... . 
24 Retained """""9" .

Appropriated (attach _ule) ..................... 

25 Retained earnings  Unappropriated ...._.... 
26 Adjustment. 10 .hawold,",,' "'lulty 

required to complete Schedules M-l and M·2 itlhe total assets on fine 15,column (d) of Schedule l 

Net Income (Ios$) per books ........ : .......... .. 
2 federal Income lax .................................. .. 
3 Excess of capital lasses over capital gaIns 
4 	 Incomes subject to tax not n::.ootded 00 books this yeN 

(itemize): ______.._____. 

SEE STATEMENT 12 
5 	 Expenses recorded on books this 'lear not 

deducted on this fewrn (Itemlze): 

$-----::0-;; 

Income recorded on books this year not 
Included on lhl$ Illtum(it~mlze): . 
Tax-sxempllnteresl . $ '.. 
STMT .1.!~__. _ .._291147~ 
~,t.s' t"l~1 '} rr 

Deductions on this return not c~arged 


a!lalnst book Illcomelhis year (itemize): 

B Depreciallon ...... $ ____.~9_r 182 • 

b ~~~~on.~......... $ _~_ 

STMT 15y\1\OC. 

01 
11 

17:\4 

2 Nat!ncome (lOSS) par books 
3 Other increases (itemlzs): 

.............................. \--_._------
b 
c Property 

Other decreases (itemize) ; 

? () () () () h () 1 () T. Rl=l() I\ TJrrnMnrp TUlC 
Fomo 1120 (2000) 

nl'lI\ M Qt:;_AQ':lP1 
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Departmenl of lhe Tre"sury· Internal Revenue $ervJc.e _ J:' 
~ 1040X Amended U.S. Individual Income Tax Return OMBN•. 1545-oo74 

iRev. November Z0071 ~ Sea separate Instructlons. _ ~~___ 
ThIs return Is lor calendar ~ 2007 ,or llseat ended ~ 

Your tirst name and initial Lasl name 

last name 

A n on your lasl return liIed with the IRS, would you like us to change 

it in our records? .. ~ ....................................... ,............ ~~ ~ .. ~.~.. ~ ............................................. ~ .... ~................. ~ DYes D No 
B Filing status. Be sure to complele this line. Note. You canoo! chaoge lrom ioiollo separato relurns after tM due data. 

On origInal mlum .... D Single 00 Married flllng jointly D Married filing separately 0 Head of household 0 Qualifying w/dow(er) 
On this return .... D Single 00 Married Ilfing jointly 0 Married filing separately C] Head ot household- D Qualifying widow(sr) 
• If the I is achild but nol 3 oltha instructions. 

Use Part II on page 2 to explain any changes 

Income and Deductions (see instructions) 
Adjusled gross income (see page 3) ...................... ~ .... . 

2 Itemized deduclions or standard deducUolI (506 page 4). ... . 

3 Subtract line 2 from lille 1 ................................. . 
4 Exemptions. II changing, lill In Parts I am! II on page 2(see page 4l....~ ....... . 

6 Tax (see page 5). Method used In cot. G QDCG.-,-TW~__ 
7 Credits (see page 5) .......................................... . 
S Subtract line 7from line 6. Enter the result but not lass than zero ... 

9 

11 Federal income tax wUhheld and excess social security and tier 1 

RRTA tax withheld. If changing, see page 5 ............. .. 
12 Estimated lax payments, including amount applied Irom 

~ prior years retu rn ...................................................... 
Q) 13 Earned Income credit (EIC) "_..".,, ....... ~ .•. _._ ........ . ! 14 Additional chffd lax credM from Form 8812 ................ . 

15 Credns: FedetaJ tetephOfn.t .wr;cb. tax orOOm F0ffl190 2439, 4138, 89SS. or 8801 (if 1e{undabJe) ,H ••• 

44 000. 

16 Amount paid with request for extension of lime 10 1I1e (sea page 5) .................................................... . 
17 Amount of tax paid with original relurn plus additional tax paid after II was I~ed .................................. . 

Refund or Amount You Owe 

19 Overpayment. if any. as shOwn on original return or as previOUSly adlusted by lhe IRS ........................................ 

20 Subtract lina 19 from "11818 (se8 page 6) ........................................... ~ ......................................... ~ .. 
21 Amount you owe. "line 10, column c,ts morelnan line 20. entar the difference and see pageS ................ ~. 
22 "line 10, column C.1s tass than line 20, elller the difference ".~.""...................................................................... . 
23 Amount ollll1e 22 you wanl refunded to you ................................................................. . 
24 Amount 

c~ Correcl 
amount 

44 05 

44 000. 

of perJwy.1 d(lCfar.lhat I hltYulUed rm ~gJnat fl!tum and that I have examined 'hI, amel\ded rerum. tncfudlng accompanymg schedules and statements, and 10 
my knowledge ana bollef, Ihls amended return Is true. """...,t. and compl.t.. OeCl8r.lllon of pn>pare< (ailler lllan t""Pay.I) I. based on .lIlnlormalion 01 whleh th. 

preparer haS any knowla:tga. 

Sign 
Here 

relurn? 
ago 2. 

cOPV 

LHA 
11·06·07 
110701 



A. BOESEForm 1040X 

No, cI <hJldlen 
on 33 who: 

fa} Flnl nam. Last name (b) Dependenr. ooclal 
seCtJnty number 	 ;o~~~~~lt~.... 110- D 

• did not lI'e 
with you due to D 
~~po;~u~~ ...... .. 
O._ctents IJ 
~:l9dno:bo'~,,, 110- L". 

33 Dependents (children and olher) not claimed on original (or adjusled) relum: 

r-xn!"m"tr'on of 
Enter Ihe line number from page 1 for each item you are changing and give the reason for each change. Attach only the 
supporting forms and schedules for the items changed. If you (10 not attach the required information, your Form 1040X 
may be returned. 8e sure to include yo.':!~,!l_.;I social seourily number on any attachments. 

" the change relates to a net operalingloss carryback Ilf agenemillusioess credit carryback, attach the schedule or form that Shows the year 
in which th~r credit occurred. See page 2 of the instructions. Also, check here ...........,,,.=,,,........-.=......=.=..c .• '........................... 110- 0 

TAXPAYER IS AMENDING THE 2007 RETURN TO REFLECT THE FOLLOWING: 
1. CARRY OVER A NOL FROM 2006 (CAUSED BY A CARRYBACK O~F~A~N~O~L~~F~R-O~M~T~H·-E----
2008 RETUR1!L" 
2. CORRECTLY -=R-=E=P--=OR=-T= THE EXCLUSION OF CAPITAL GAIN ON SALE OF COMMON STOCK 
A~..Ql!ALIFIED SMALL" BUSINESS STOCK UNDER SECTION. 120~:.tl\~___.'''....~~__..__~~ 

Exemptions. See Form 1040 or 1040A instructions. A. Original numbel 
Complete this part on IV if you are: 01 exemptions number 019. Net change• Increasing or decreasing lhe number 01 exempllons claimed on line 60 ollhe return you reported or as exemp!iDnsare amending, or previously adjusted
• Increasing or decreasing the exemplion amount lor housing Individuals displaced by 

Huuicane Katrina. 


25 	 Yourself and spouse 
Caution. If someone can claim you as a dependent, you cannot claim an 

exemption for yourself 

27 	 Your dependent children who did nol five with you due 10 
divorce or sepaIation ",., .. " ........ , .. , ................... .. ...................... ' .. 

28 Other dependents. " ......... " ...... "" ... " ... " ....... "..... .... " ........... .. 
29 Tota/ number 01 exemplions, Add lines 25 through 28 ........................... " ....""... 
30 Multiply the numbar 01 exempHons claimed on line 29 by the amount lisled below 

for Ih8 lax year you ale amem11nll. Enterlhe Jesuit hers. 


Tax Exemption But see tile Instructions for line 4 on 

..Y!!!. ~l!Ill- ~e amount on line 115 over: 
2007 $3.400 $117.300 

2006 3.300 112,675 

2005 3.200 109,475 

2004 3.100 107,();!5 


31 II you are claiming an exemption amounl for housing individualS displaced by 
. Hurricana KalJina, enlar the amount from FOJm 8914, line 2 fOl2005 or fine 6 

for 2006 (see Instructions for tloe 4), Olherwise enler -0- ." .............. "."...... ".,,_ ..... .. 

--------,~---" 

~.nl Presidential Election Campaign Fund~ Cheoking below will not Increase your tax or reduce your refund. 

If you did not previously wanl $3 10 91l to the lund but now want to, check here .... ""..""-.." ........................ , ..... "",,, 
If a loint return and your spouse did 001 previously want $310 go to the lund but now wanls to, check lIere ............... "." ...... '" 

... "............ 110- 0 
...==--"" D. 

Form 1040X (Aev. 11-2007) 
710702 
11-()6-07 

http:120~:.tl


LEO R & BARBARA A. BOESE 

ANALYSIS OF CHANGES TO 2006 FEDERAL INCOME TAX RETURN 


REPORTED ADJUSTMENT ADJUSTED 

ADJUSTED GBOSS ItlCOME 

NET OPERATING LOSS CARRIED 
OVER FROM 2006 
SECTION 1202(a) EXCLUSION OF 
CAPITAL GAIN FROM THE SALE OF 
QUALIFIED SMALL BUSINESS STOCK 

ADJUSTED GROSS INCOME 

5,658,638 

(67B.108) 

(2.658.342) 

{31336,45Ot 

5,656,638 

(678.108) 

(2.658.342) 

2.3221188 

ITEMIZED DEDUCTIONS 61,836 61.836 

CONTRIBUTIONS CARRIED OVER FROM 
THE 2006 RETURN WHEN 2008 NOL 
WAS CARRIED BACK TO 2006 30.075 30.075 

CHANGE IN ITEMIZED DEDUCTIONS 
(LINE 11 OF THE WORKSHEET) 

LIMITATION AS FilED 
AS AMENDED 

70.670 
(43,316) 

70,670 
(43,316) 

ITEMIZED DEDUCTIONS 57,429 119.265 



c 

TAXABLE YEAR ------	 CALIFORNIA FORM 

[ilQIOli1 Amended Individual Income Tax Return 	 540X 
Fiscal year filers only: Enter month of year end: ___ year _______ . BE SURE TO COMPLETE AND SIGN SIDU 

P 
     

  

;SCANNED' 
R 
RP 

LONG BEACH CA 90807 

a Have you been advised that your original federal return has been. is being. or will be audited? 

b Filing status claimed. 

On original return ....8 Single ~ Married filing jointly Married filing separately Head of household n Qualifying wldow(er)0 	 D 
On this return.... Single (!] Married filing Jointly D Married filing separately D Head of household D Qualifying widow,l!!)., 

If for the year you are amending. you (or your spouse) can be claimSd as a dependent on someone else's tax return. check the box • • • • • •• U 
d If claiming head of household. enter name and relationship of qualifying person on: Original return ___~. 

Amended return _______________ 

S. e.Note: II you are amending form 540NR, see General/nlormation 0 before continuing. ! A-
Net change: Correct amount lf you are amending Forms 540 2EZ or 540TEL see the instructions for lines 1 As originally reportedl 

Explain on Side 2~gh.6. 	 • adjusted by Fnl. 
See Instructions 


1 a State wages. See instructions • • • • • • • • • • , • • • , • • 1a _:1.81 787. 
 O . •'a 181,781. 
3,336 ..A50. 1b £d22,18B.b Federal AGI. See instructions .... ,. .................... ,. . 1b 5,658,638. 


2 	 CA adjustments. See specific Instrudions on FOIm 540A or 5ch. CA (540 0( 540NR). 


a California nontaxable Interest income 2a 
 2a· . 
2bb 	 State income tax refund . , . 2b· , 
2cc 	 Unemployment compensation, •• 2c 

-~ · . · , 

d 	 Social Security benefits. • • • • • , , 2d ~d· . 
e 	 Other (list) FEDERAL NOll 2e 678.108. 2e 678, :I.J18 L 

3 	 Total California adjustments. Combine IIna 23 through Nne 2e. See instructions 3 • 3 678, lOBJ>18,lQ8 
4 	 California adjusted gross income. Combine line 1b and line 3. See instructions 4 5.658.6:18 • 4 3,OOO,2~62 L 658-.L342 
5 	 California itemized deductions or Callfomia standard deducUon. See Instructions 5 22 309. • 5 22,,309. 

6 2,977,9B72,658,3426 	 Taxable income. Subtract line 5 from line 4. 1/ less than zero. enter ·0·.. • . -6 5,636,329 

.)1a7 	 a Tax method used for Column C. See instructions J LIT 1 LFTB 38001 IFTB 3803· , · .. .. 
247,225 • • 	 7b 272.5~4.b Tax. See instructions . - ......... ,. ........ · . · .. 1b 519,7R9. 


8 	 Exemption credits. See instructions .... ,. ...... · , . · . 8 • 8 
~~--~ 

9 	 Subtract line 8 from line Th. if less than zero, enter -0- 9 -519L789 247,.225 9 272,,564· . 
10 Tax from Schedule G-1 and form FTS 5870A. See instructions 10 • 10 
11 Add line 9 and line 10. .. . .. . .. .. .. .. .. . . .. . . . .. .. . . 11 519 789. 272,564.247 • 22.hf-J.L
12 SpeCial credits and nonrefundable renter's credit. See Instructions 12 

~-~ • 12 
13 Subtract line 12 from line 11 13 _~_ 519 J 789. 247,22~-,,-r-~13 272 1 564.

.................. " ........ of •• 


14 Other taxes (alternative minimum tax. credit recapture. etc.). See instructions 14 23,602 . • 14 23.602. 
15 Mental Health Services Tax. see instructions • 15 46.363. ·15 19,780. 
16 Total tax. Add line 13. line 14. and line 15. 

If amending Form 540NR. see instructions .• 16 566 152 

26.z.583. 

250 206 • 	 16 315 946 
_ 	 17

17 California income tax withheld. See instructions 17 13 484. 13,484. 
18 California real estate or nonresident withholding. See instructions. 18 -111 


_ 1! __.~______
19 Excess California SOl (or VPDI) withheld. See instructions. • • • 19 
---~ _ 	 20

20 Estimated tax payments and other payments. See instructions 20 14,000L 14 , QOO. 
21 ChRd and Dependent Care Expenses or Other Refundable Credits. See Inst 21 -	 21 

26 Total payments. Add lines 17. 18. 19,20.21, and 25 of column C .•.•..•• 

_24$ _____ 

_25 __ 538,668. 
26 566J: . ..l.5_£ 

For Privacy Notice. get form FTB 1131. 027 I 3151064 Form 54OX C1 2006 Side 1 

680544 3.000 

25 Tax paid with original return plus additional tax paid .fter It was filed. Complete Side 2, Part I before entering amount here. 



i I 

Your name: LEO BOESE and BARBARA BOESE 	 Your SSN or ITIN:  
21 Overpaid tax, if any, as shown on original return or as previously adjusted by FTB. See instructions. 


26 Subtract line 27 from tine 26. If line 27 is more Ihan line 26. see instrucUons .• 28 566« 152 

29 Use tax payments as shown on original return. See instructions ••• • 29 


30 Voluntary contributions as shown on original return. See instructions ••••• -30 __~. 


31 Subtract line 29 and line 30 from line 28 . . • . • . . • • • • • • , • • . . 31 566,152. 

32 AMOUNT YOU OWE. If line 16. column C is more than line 31. enterthe difference 


••••• 1a_"':::-"'_.:.l.:.!:LIc..!>!..loI.I",-,!!~ 

.... • 34 

r---i...........OUlll paid with the original retum. Do not Include payments of Interest or penalties ••••.• , • , , 

b Enter the serial number stamped on the face of your canceled check(s) by the 

Franchise Tax Board (if available). • • • • ••• , • , • • • • • • • • • • • • • • 1 b '--________---' 
2 Additional payments made arter the original return was filed: 

Enter in the spaces below the date of the payment(s), the serial number stamped on the face of your canceled check(s) by the Franchise Tax Board, 
and the amount(s) of additional payment(s). If you did not receive a canceled check or you made payment(s) on line or by credit card, enter the 

payment amount( s) below and attach a copy of the statement from your financial institution showing the: 

_ Check number (If applicable); 

• Amount of the check or charge; and 
• Date the check or charge posted to your account. 

Total of additional payments listed above • • • • • , • , • , • • • • 2 

3 Total payments. Add line 1a and line 2. Enter here and on Side 1, line 25 . 3 538,668. 
Part II Explanation of Changes 

1 	 Enter name(s) and address as shown on original return below (If same as shown on this relurn, write ·Same').lt changing from 
separate returns to a joint return, enter names and addresses from original re['urn!/l)~'1£',LJ;!. __~~~___~._.___________.___~ 

2 a If you checked the box for "Yes," on Side 1. question a, are you filing this Form 540X to report a final federal determination? • LJ Yes-~~ 
b If the answer to question 2a above is ·Yes: are you filing this Form 540X to report additional tax due within six months of the 

final federal determination? • • • • • • • • • • • • • • • • • • • , , • • • • • • • . • • , • • • • • • • • • • • • • • • .0 Yes DNo 
c If the answer to question 2a above is "Yes," what is the date and tax change amount of the final federal determinatlon? 

Date Tax change amount __._____________ 

3 Have you been advised that your original California return has been, is being, or will be auditeQ? • • • • • • • • • • • • • • • • n Yes [iJNo 

4 Did you file an amended return with the Intemal Revenue Service on a similar basis? See GenerallnformaUOfl E • • • • • • • , ,00 Yes DNo 

5 Explain your changes tQ income, deductions, and credits in the space provided below. If additional space is needed, attach a separate sheet of paper. 
Enter the line number from Side 1 for each Item you are changing. Attach all supporting forms and schedules for items changed. Include federal 
SChedules if you made a change to your federal return. Be sure to Include your name and social security or individual taxpayer identification number 
on each attachment. Refer to the tax booklet for the year you are amending. 

SEE ATTACHED FEDERAL RETURN PAGES 1 AND 2 ANQ FORM 1040X. 

Under penalties of perjury, I declare Ihat I have file<! an original relum and that I have examined this amende<! relum Including accompanying schedules and 

statements and to the best 01 my knovAedga and belief, this amende<! return is true, correct. and complete.Sign Your signalutll 	 Spouse's signature (II flUng jointly. both must sign) Daytime phone number (optional) 

Here 
It Is unlawful to x 	 Ix 	 Date
forge a spouse's 

Paid preparets signalure (ded.1'iJIi0il 0(p_1sbas<>d on aI/Information ofwhIch p~p."'r has any hnow/edge) Paid preparer's SSNIPTINsignature. 

- POOO:5439 
Firm's name (or yours II self-employed) Firm's address 

K. B. PARRISH , CO. LLP 6940 EAGLE HIGHLANDS WAY, INDPLS, IN 46t
00 not file a duplicate amended relum unless one Is mquested. This may cause a delay in processing your amend
If you ara due a refund or have no amount due, mail your mlum to: FRANCHISE TAX BOARD, PO BOX 9428

Where to File 
Form 540X: If you owe, man your return and check or money order 10: FRANCHISE TAX BOARD, PO lIOX 9428

Side 2 Form 540X C1 2006 027 I 3152064 
660545 \.000 
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October 28,2009 

Franchise Tax Board 
Attn: 343:SM:F381 
P.O. Box 1673 
Sacramento, California 95812-1673 

Re: 	 Leo R. & Barbara A. Boese 
Account #: 

 

To Whom It May Concern: 

This letter is in regards to the enclosed letter dated October 21, 2009. The letter has requested 
additional infol1nation be provided to substantiate the exclusion of gain from the sale of qualified 
small business stock on the taxpayer's 2007 amended Califomia retum. The requested infonnation 
is provided below. 

1) Corporation name: Lebo Automotive, Inc. 

d/b/a Manhattan Beach Toyota 


Corporation number: 2194503 


2) Documentation that the corporation met the requirements of CR&TC § 18152.5( c) 
a) Corporation is a C Corporation see attached item 2a, 2000 Fonn 1120 
b) Date of original stock issuance was June 20, 2000, the date of incorporation. See 

attached item 2b, Certificate of Incorporation. 
c) 	 The taxpayer purchased 17,000 shares of stock at its original issuance, referenced 

in the Certificate of Incorporation. See attached item 2c, taxpayer's stock 
certificate. 

d) 	 The corporation met the necessary requirements to qualify as a small business at 
the date of issuance. See attached item 2a, 2000 Fonn 1120 and item 2d 
California Fonn 100 to confirnl the following: 

i) Total gross assets were less than $50 million 
ii) The corporation was doing business exclusively in California 
iii) All payroll was attributable to California 

e) 	 All assets owned by the corporation were located in California at all times. The 
entity only had one location which was in Manhattan Beach California. This is 
substantiated by the fact that there was no apportionment of assets, payroll, or 
sales to any state other than California. 

f) 	 All payroll was attributable to California. This is substantiated by the same facts 
listed in 2e above. 
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3) Documentation that the corporation is a qualified small business. 
a) Gross assets of the corporation have never been greater than $50 million. See 

attached item 2a referenced above. 
b) 	 lmmediatc1y after the issuance of stock the gross assets did not exceed $50 

million. The stock was issued at the inception of the corporation; please 
reference the initial tax return for the entity, labeled item 2a. 

c) 	 All payroll was attributable to California. See explanation in 2(f) above. 

It is our intentions that this letter and the documentation enclosed will provide sufficient 
information so the taxpayer's amended return can continue to be processed as filed. If you have any 
further questions regarding this matter, please feel free to contact me. Thank you for your 
assistance. 

Very tnIly yours, 

K. B. PARRISH & CO. LLP 

Christine S. Keith,CPA 

CK:jt 

Enclosures 

cc: 	Mr. & Mrs. Leo Boese 
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!~arrish 
'...... '. Co. LLP 

CERTIFIED PUBLIC ACCOUNTANTS 
6840 Eagle HJghlands WQY 

Indianapolis, IN 46254·2693 
[317)34'7·5200 

FAX (317)347-5211 

May 17, 2010 

Ms.Soni Mangat 

Franchise Tax Board 

p..0. Box 1673 

Sacramento, California 958.12-1673 


Re: .. ' 	 Case 1857.0389976875116. 
343 :SM:F381 
Taxpayer: Boese~ Leo R. 

Dear Ms. Mangat: 

Iamm rece~pt of your letter dated May 11,2010, in regards to your examination of an amended 
2007 California Form 540, in which the taxpayer claimed an ~xclusion under Section 1202 of the 

. Internal Revenue Code and Section 181525 ofthe California Revenue and Taxation Code. 

A~ stated in yourletter, you' have denied the taxpayer~s clliim for refund based.on your analysis of . 

the facts and the applicable federal and CaIifornia revenue code sections stated above. I believe that 

your analysis is incorrect and I wiSh to formally protest your proposed denial of the taxpayer's 

refund claim. I believe that you based your decision on incomplete and inaccurate facts thatJead to 


. an incorrect application California R&TC § 181'52.5. 	 . 

Following is a.complete statement of the facts and my analysis of the applicable law. 

FACTS: 

On April 14, 2000, Mr. Leo Boese (buyer) and AutoNation, Inc. (seller) entered into a stock' 

purchase agreement for the acquisition of all the outstanding common' stock of Auto Nation. 

Entelprises'(whollyowned subsidiary of Auto Nation, Inc.,dlb/a Manhattan Beach Toyota) for a, 

priceof$5,814,OOO. See the AMENDED AND RESTATED STOCK PURCHASE AGREEMENT, 

Article 1 Section 1.3 on Page 2. EXHIBIT L 


The buyer and seller agreed to treat the stock purchase Qf Manhattan Toyota as an asset purchase 

under §338(h) (lO).oftheInternal Revenue Code. See page 18 at section 5.9 (d) of the AMENDED 

AND . RESTATED STOCK. PURCHASE AGREEMENT. Also see Statement 1 to the year 2000 

federal income tax return, EXHIBIT 2, as well as Statement 2 to the year 2000 California income 

tax return, Form 100. EXHIBIT 3. Consequently, the purchase price of the Manhattan Toyota stock 

was allocated to the underlying assets based on the fair rna value at time ofpurchase. 


EXHIBIT: . . 

PAGE_----

http:based.on
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Lebo Automotive, Inc. was incorporated in the State of Delaware on June 20, 2000. On July 17, 

. 2000, Manhattan Beach Toyota was merged into Lebo Automotive, Inc. under the Delaware merger 

statute and §368(a).ofthe Internal Revenue Code. Mr. Boese was issued 17,000.shares, with the par 

value determined based on the fair market value of assets and cash contributed in the merger..The 

. tota1.value ofMr. Boese's stock was $1,700,000. . 

Mr: Boese held his stock in Lebo Automotive, Inc. until March 16, 2007 and continued to operate a' 
Toyota ·Franchise until that time. On the 2007 tax return, Mr. Soese reported a capital,gain from' the 
sale. of Lebo Automotive, Inc. stock for the full amount of the gain.· The 2007retum was 
subs,equently amended due to the om.ission of the IRC §1202 and California R&TC,§:J:8152.S 
exclusion forquaUfying small busmess stock. 

REBUTTAL :fO CALIFORNIA FRANCHISE BOARD APPLICATION OF IRC §1202 AND 
R&TC §18152.5.. 

. .' 	 ". 

You are proposing to disallow the § 12Q2 gain exclusion based on the· folloWing argum~nts: .'. 

1. 	 Lebo Automotive, Inc. is not qualified small business stock ,because it in not origin81 issue' 
stock. (18152.5(c)(1)(8)) . 

2..Lebo· Automotive, .Inc. was not actively involved in a qualified ·.trade or business for 
substantially all ofthe taxpayer's holding period. (l8152.5( c)(2)(A)) 

.3. 	 Lebo Automotive, me. does not qualify as an active trade or business because it is 
.engaged in investment activities. (~81S2.5(e)(3)) 

You have based your decision to deny the refund claim because·Lebo Automotive,. Inc. acquired. the 
stock of another corporation doing business as Manhattan Beach Toyota. The stock of Manhattan 
Beach Toyota-was purchased stock, not original .issue..stock; t~erefore,itis disqualified. You also 
argue that Lebo Automotive, Inc. had no business activity before acquiring the Manhattan Beach 
Toyota stock liIldthat its primary activity is that of investing because'the trade or busillessactivity 
lies with the Manhattan Beach Toyota stock. . 

I agree that you have . stated .the requirements of the statutes correctly. I disagree that you have 
applied the facts to the statute correctly. 	 .' 

The stock that :was sold in 2007 that produced the gain is the stock of Lebo Automotive, Inc. 
Mr. Boese was the original. owner of this stock. Lebo Automotive, Inc. stock l!!! original issue 
stock issued in exchange for the assets of Manhattan Beach Toyota. Mr. Boese was tlle purchaser 
of the Manhattan· Beach Toyota stock as evidenced by the purchase agreement in Exhibit 1. The 
Manhattan Beach Toyota stock was ultimately merged into Lebo Automotive, Inc. in exchange for 
its stock. . I do not disagree with your argument that Lebo Automotive, Inc~ was formed to acquire 
an existing Toyota Franchise. However, the statute requires that the taxpayer acquire original issue 
stock in exchange for cash or property. The taxpayer has met this requirement. The Lebo 
Automotive stock did not exist until Mr. Boese exchanged. the Manhattan Beach Stock for it. The 
taxpayer did not claim a §18152.5 exclusion on the M3nhattan Toyota stock, he .claimed the 
exclusion on theLebo Automotive Inc. stock ac uiredin 2002. 

EXHiBiT: _1=---.....--
PAGE_ ~OF~-
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You also argue that LeboAutomotive~ Inc. was not engaged in an acti:ve trade or business when its! 
stock was issued to the taxpayer. I agree with your assertion. However,the law does notrequire' .' 
that the issuer of the stock beengaged·in an active trade or business at the time of the. original stock 
issuance.' The law requires that the issuer' be. 'engaged in an aotivetrade or business .foT:· 
"substantially aU;'. of the taxpayer's holding period. Lebo Automotive, Inc. was engaged.in.an. 
active business from July .19, 2000 until March 16, 2007. Mr: B6.ese.held his stock in Lebo: 
Automotive; Inc. from June 20,. 2000· to March· 16,2007. Lebo Automotive, Inc: was .actively·. 
involved in atrade .or business for substantially all of the taxpayer's holding period . 

.Lastly, you argue that by virtue of purchase of the Manhattan Toyota stock, Lebo Automotive, Inc. 
was engaged .in. an investment activity,' not a trade or ·business. This argument overlooks the fact 
that the Manhattan Beach Toyota stock was cancelled when the assets were merged in Lebo 
Automotive, Inc. It also does' riot take into consideration the §338(h)(1O) election made by 
AutoNation .and Mr. Boese to treat the stock purchase of Manhattan Beach Toyota as an asset 

. purchase .for incO:ine tax purposes. You have also not factored in IRC. §1202(e)(5)(A)and 
R&TC§ 18152.5(e)(5)(A) which states "Forpurposes of this subdivision~ .stock and debt. in any' 
subsidiary corporation shall be disregarded and the- parent corporation shall be deemed to own its . 
ratable share ofthe subsidiaries' assets, and to conduct its.ratable share of the. subsidiaries' activities .. 
This provision requires you to ignore the Manhattan Beach stock purchase and look only'to .the 
stock and business activity of Lebo Automotive, Inc. Even if Lebo Automotive, Inc.' s only asset·· 
was Manhattan Beach Toyota stock, which is. not factually true, the statute requires. you to ignore 
that and lookto th~ underlying business activity. Therefore, Lebo Automotive, Inc. did not engage 
in the activity ofinvesting..-It operated a Toyota. franchise. I~is obvious by lookingat.page one.of 
the annual income tax returns of -Lebo Automptive. Inc. from years 2000 through 2006 that the. 
business was the sales and service of automobiles. See EXHIBIT 4 for sev.eral ofthe years. 

. . . 
I believe that the above facts and application of the relevant statutes require,you to reconsider your . 
position and allow the claim for refund to be approved. If you need any additidnal infonnation, 
please do not hesitate.to contact me. . 

Very truly yours, 

K. B.PARRISH & CO. LLP 

;j1tJ1;{ ddfi~ 
Daniel 1. Sullivall,. CP A 

DJS:ath 

Enclosures 

. ce: Mr. Leo R Boese (/dJM. ~ 
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171'77 CENTER COURT DRIVE, SUITE 550 
KRUSE N\ENN ILLO UP CERRITOS, CA 90703ACCOUN.TANTS A.~D .MA.."-JAGL\O\fNT CONSUL1.o\,.\n·s 

TEL 56! 403 2560 

FAx 502403 2559 

WWW.KRDSEMENNILLO.COM 

KMI 
VIA FACSIMILE (916.324.39841 AND UNITED STATES POSTAL SERVICE (CERTIFIED MAIL) 

August 23, 2010 

Board Proceedings Division, MIC:81 

State Board of Equalization 

450 N Street 

P.O. Box 942879 

Sacramento, CA 94279-0081 

Attn: Mr. Anil Bali 


RE: 	Letter of Appeal from FTB Denial of Claim for Refund 

Leo R. Boese (SS 

Taxable year 2007 


Dear Mr. Bali, 

This formal letter of appeal is hereby filed on behalf of the above-named Taxpayer, Leo 
R. Boese ("Taxpayer"), appealing the denial of his claim for refund issued by the California 
Franchise Tax Board ("FTB") on or about May 24 2010. A copy of said denial letter is attached 
herein as Exhibit A. The Taxpayer respectfully requests that the Board of Equalization ("BOE") 
reconsider the FTB's denial of his refund claim for the reasons contained herein. In addition, the 
Taxpayer also respectfully requests a hearing before the BOE to discuss the points of difference 
between the FTB's position and the Taxpayer's position. 

To reiterate, the Taxpayer named above DOES NOT agree with the denial of his 
refund claim issued by the FTB dated on or about May 24,2010. The Taxpayer wishes to 
preserve whatever rights granted to them for administrati ve review of the FTB's denial of his 
refund claim beyond the specific requests of this letter. No statement in this letter should be 
interpreted as- a waiver of any rights for administrative review for the above-named Taxpayer. 
Additionally, Taxpayer respectfully requests an oral hearing before the Board related to the 
instant appeal. 

TAXPAYER NAME/ADDRESSfI.D. 

Leo R. Boese 
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YEARS/AMOUNT OF REFUND CLAIM 

Year Amount at issue 

2007 $2,658,342 (capital gains to be excluded) 

GROUNDS FOR APPEAL 

Initially, the Taxpayer wishes to provide a brief summary of the FTB's position for the 
limited purposes of ensuring that the FTB' s position is communicated clearly and providing a 
structure to the Taxpayer's response. Based on her review ofTaxpayer's refund claim, the FTB 
agent Soni Mangat concluded that the gain from Taxpayer's sale of stock in Lebo Automotive 
should not be excluded from capital gain under IRe §1202(a) and R&TC §18152.5 because 
"Lebo Automotive, Inc., stock does not qualify as 'qualified small business stock' as required by 
R&TC § 18152.5." Specifically, Ms. Mangat stated that "the taxpayer purchased the stock from 
an existing business and did not acquire the stock at its original issue" as required by R&TC 
§18152.5( c)(1 )(B). Secondly, she found that "at the time of incorporation, Lebo Automotive, 
Inc. was not involved in an active business as the corporation lacked books, records and an 
inventory." Furthermore, she believed that "Lebo Automotive, Inc. was incorporated as an 
investing company" in direct contravention ofR&TC §18152.5(e)(3). Based on those three 
grounds, Ms. Mangat denied Taxpayer's claim for refund pursuant to R&TC §18152.5. 

Contrary to the FTB agent's findings, Taxpayer asserts that the $2,658,342 gain from the 
sale ofhis stock in Lebo Automotive, Inc. should be excluded from capital gains because: 1) the 
stock was indeed original issue stock, issued in exchange for the assets of Manhattan Beach 
Toyota; 2) Lebo Automotive, Inc. was actively engaged in a trade or business for "substantially 
all" ofTaxpayer's holding period; and 3) Lebo Automotive, Inc. was not engaged in the activity 
of investing but rather acquired Manhattan Beach Toyota as an asset purchase for income tax 
purposes pursuant to its IRC §338(h)(lO) election. Accordingly, the sale of Taxpayer's share in 
Lebo Automotive, Inc. stock clearly meets the requirements of R&TC §18152.5 and should be 
excluded from capital gains. 

FACTS 

On April 14, 2000, Taxpayer Leo Boese ("Taxpayer") and AutoNation, Inc. 
("AutoNation") entered into a stock purchase agreement wherein Taxpayer acquired from 
AutoNation all the outstanding common stock of Auto Nation Enterprises (wholly owned 
subsidiary of AutoNation, Inc. dba Manhattan Beach Toyota) ("Manhattan Beach Toyota") for 
$5,814,000. See Amended and Restated Stock Purchase Agreement, Art. 1, Sec. 1.3 on p. 2, 
herein attached as Exhibit B. Both Taxpayer and AutoNation agreed to treat the stock purchase 
of Manhattan Beach Toyota as an asset purchase under IRC §338(h)(1O). See Exhibit S, p. 18, 
sec. 5.9(d) of Amended and Restated Stock Purchase Agreement; see also 2000 IRS Form 1120, 
Statement 1, herein attached as Exhibit C. Consequently, the purchase price ofthe Manhattan 
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Beach Toyota stock was allocated to the underlying assets based on the fair market value at time 
of purchase. 

On June 20, 2000, Lebo Automotive, Inc. was incorporated in the state of Delaware. See 
incorporating documents, herein attached as Exhibit D. On July 17, 2000, Manhattan Beach 
Toyota was merged into Lebo Automotive, Inc. under the Delaware merger statute and IRe 
§368(a). Taxpayer was issued 17,000 shares of Lebo Automotive, Inc., with the par value 
determined based on the fair market value of assets and cash contributed in the merger. The total 
value of Taxpayer's stock was $17,000,000. 

Taxpayer held his stock in Lebo Automotive, Inc. until March 16, 2007 and continued to 
actively operate a Toyota dealership franchise until then. On his 2007 income tax return, 
Taxpayer reported a gain from the sale of Lebo Automotive, Inc. stock for the full amount of the 
gain, $2,658,342. Subsequent to the filing of the original 2007 return, Taxpayer amended his 
return to properly reflect the exclusion from capital gain based on the sale of Lebo Automotive, 
Inc. stock, pursuant to IRC §1202 and California R&TC §18152.5 exclusion for qualifying small 
business stock. See amended 2007 540X, herein attached as Exhibit E. 

On or about October 21,2009, the FTB informed Taxpayer that his amended 2007 
income tax return was being reviewed, namely, the refund claim based on the exclusion of the 
gain from the sale of qualified small business stock. After collecting additional information and 
much correspondence with Taxpayer's representative, KB Parrish Co., LLP, on May 24,2010, 
Ms. Mangat issued a formal denial of Taxpayer's claim for refund as stated in his amended 2007 
tax return. See two FTB letters dated May 24, 2010, herein attached as Exhibit F. 

TAXPAYER'S POSITION 

A. 	 Lebo Automotive, Inc. stock was original stock issued in exchange for the assets of 
Manhattan Beach Toyota. 

Calif~rnia Revenue & Taxation Code §18152.5 provides, in relevant part, 

(a) 	For purposes of this part, gross income shall not include 50 percent of any 
gain from the sale or exchange of qualified small business stock held for more 
than five years. 

(b) [... J 
(2) For purposes of this subdivision, the term "eligible gain" means any gain 
from the sale or exchange of qualified small business stock held for more than 
five years. 
[ ... J 

(c) (1) Except as otherwise provided in this section, the term "qualified small 
business stock" means any stock in a C corporation which is originally issued 
after August 10, 1993, if both of the following apply: 
(A) As of the date of issuance, the corporation is a qualified small business. 
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(B) Except as provided in subdivisions (f) and (h), the stock is acquired by the 
taxpayer at its original issue (directly or through an underwriter) in either of 
the following manners: 
(i) In exchange for money or other property (not including stock). 
(ii) As compensation for services provided to the corporation (other than 

services performed as an underwriter of the stock). 

[emphasis added] 


Analysis 

The subject stock that was sold and produced the gain that should be excluded from 
capital gains is that of Lebo Automotive, Inc., originally acquired by Taxpayer in 2000. 
It is apparent from her letters dated May 24, 2010 that Ms. Mangat erred in finding that 
the gain Taxpayer is seeking to exclude is that of Manhattan Beach Toyota stock; on the 
contrary, the stock at issue is the sale of Lebo Automotive, Inc. stock that was issued in 
2000 and sold in 2007. As previously stated in Taxpayer's former representative's 
correspondence with Ms. Mangat, Lebo Automotive stock was indeed original issue 
stock, as Mr. Boese paid monetary consideration to purchase the assets of Manhattan 
Beach Toyota, which then merged into a new dealership under Lebo Automotive, Inc. 
The stock that was subseguently issued was that of Lebo Automotive, Inc., not Manhattan 
Beach Toyota, which no longer existed. See Lebo Automotive, Inc. stock certificate 
issued to Mr. Boese, attached herein as Exhibit G; see also Stock Purchase Agreement, 
Exhibit B. 

Ms. Mangat additionally contends that based on the substance over fonn doctrine, the 
Lebo Automotive, Inc. stock is not original issue stock because the corporation was 
formed "as a conduit to acquire stock of an existing business," as opposed to a brand new 
business. According to Ms. Mangat, §18152.5 requires that the qualified stock to be that 
of a brand new corporation, not the result ofa val id corporate merger. Ms. Mangat' s 
interpretation ofthe statute is misplaced. No portion of the relevant statutes mandates the 
qualifying stock to be that of a "brand new corporation." The only relevant reguirement 
of §18152.5(c)(1)(B) is that the original issue stock be acquired either "in exchange for 
money or other property" or "as compensation for services provided to the corporation." 
There is no mention that the stock must be that of a brand new business. Taxpayer here 
has s3'tisfied that requirement by paying monetary consideration for the assets of 
Manhattan Beach Toyota, which merged into Lebo Automotive, Inc., the new corporation 
that issued the stock at issue. In other words, the stock that was sold and Taxpayer is . 
seeking to exclude from capital gains is not Manhattan Beach Toyota stock but a new 
original issue stock that belonged to a corporation for which Taxpayer paid good 
consideration. 

Therefore, it is unequivocal that the subject stock that was sold and should be excluded 
from capital gains (i.e., Lebo Automotive, Inc.) satisfies the original issue stock 
requirement of §18152.5(c)(1)(B). 
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B. 	 Lebo Automotive, Inc. was engaged in an active trade or business for substantially 
all of Taxpayer's holding period. 

Section l8152.5(c)(2)(A) ofCR&T Code provides, 

Stock in a corporation shall not be treated as qualified small business stock unless, 
during substantially all of the taxpayer's holding period for the stock, the 
corporation meets the active business requirements of subdivision (e) and the 
corporation is a C corporation [emphasis added). 

Analysis 

Ms. Mangat apparently found that Taxpayer failed to satisfy the above-reference 
provision, namely, that Lebo Automotive, Inc. did not engage in active business during 
the holding period of the subject stock. Specifically, she states, "Since Lebo Automotive, 
Inc. was not involved in an active business prior to the purchase of Manhattan Beach 
Toyota, the Lebo Automotive, Inc. stock does not qualify as 'small business stock, as 
required by R&TC §18152.5(c)(2)(A)" [emphasis original). See FTB letter dated May 
11, 2010, p. 4, herein attached as Exhibit H. 

While Ms. Mangat's statement regarding the fact that Lebo Automotive, Inc. was not 
engaged in active business prior to purchasing Manhattan Beach Toyota is accurate, her 
interpretation ofthe statutory provision is again misplaced. The language of the statute 
clearly states that the cO!.:poration whose stock qualifies as small business stock must be 
engaged in active business for "substantially all ofthe taxpayer's holding period," not the 
entire holding period. The word "substantially" is significant, as the Legislature could 
have easily chosen to require that the corporation be in active business mode for 100% of 
the holding period; but the Legislature did not. The logical conclusion is that the 
Legislature contemplated a scenario such as this, wherein for a short period of time 
(during formation or otherwise), a corporation is temporarily inactive in anticipation of 
acquiring another business. 

Here, Taxpayer held Lebo Automotive, Inc. stock from June 20, 2000 (its date of 
incorporation) to March 16,2007; Lebo Automotive, Inc. was engaged in an active 
automobile dealership from July 19,2000 to March 16,2007. It should be pointed out 
that rarely does a regular C-corporation have all the necessary assets, inventory, staff, 
books and records to operate on the day of inco!.:poration. That is, the date of 
incorporation is generally the date on which the legal entity comes into formation and is 
granted status by the Secretary of State. In other words, a typical C-corporation the size 
of a renowned automobile franchise requires more time than a few hours to fund and 
capitalize its business, acquire assets and inventory, and hire sufficient staff to actively 
start operating. In the instant case, there was only one month out of nearly seven years 
that Lebo Automotive, Inc. was not actively engaged in a trade or business, which 
amounts to roughly 1 % of the holding period. Therefore, a reasonable mind would surely 
agree that 99% qualifies as "substantially" all ofthe holding period. 
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Therefore, the FTB's position that Taxpayer did not satisfy the requirement of engaging 
in active business for "substantially" all of the holding period is without merit. 

C. 	 Lebo Automotive, Inc. did not merely engage in investment activities but actively 
conducted and operated an automobile dealership after the purchase of assets 
pursuant to its IRe §338{b){lO) election. 

CR&T §18152.5(e)(3) provides, 

For purposes of this subdivision, the term "qualified trade or business" means any 
trade or business other than any of the following: 

(A) 	 Any trade or business involving the performance of services in the fields of 
health, law, engineering, architecture, accounting, actuarial science, 
performing arts, consulting, athletics, financial services, brokerage services, 
or any trade or business where the principal asset of the trade or business is 
the reputation or skill of one or more of its employees. 

(B) 	 Any banking, insurance, financing, leasing, investing, or similar business. 
(C) 	 Any farming business (including the business of raising or harvesting trees). 
(D) 	 Any business involving the production or extraction of products of a 

character with respect to which a deduction is allowable under Section 613 
or 613A of the Internal Revenue Code. 

(E) 	 Any business of operating a hotel, motel, restaurant, or similar business. 

Analysis 

Ms. Mangat further contends that Taxpayer did not engage in a qualified trade or 
business because according to her, "Lebo Automotive, Inc. was incorporated to acquire 
the outstanding capital stock of Manhattan Beach Toyota... The transaction clearly 
reflects that Lebo Automotive, Inc. was incorporated as an investing company which 
shortly after its incorporation acquired the outstanding stock of Manhattan Beach Toyota 
and stirred active participation in a qualified business of an auto dealership." See Exhibit 
H, p. 4. On this ground, the FTB concluded that Taxpayer did not satisfy the "qualified 
trade or business" requirement to exclude the gain from the sale of the corporate stock. 

Here, Ms. Mangat again ignores the substance over form doctrine in her analysis of the 
facts. In a true investment scenario, the holding company would purchase only shares of 
the stock, not assets, of the company in which it is investing. In addition, a true 
investment company would hardly be actively engaged in the daily operation, sales, and 
financing of an automobile dealership. Nor would the investment company merge its 
business into that of the company whose shares are being held for investment purposes. 
In the instant situation, Mr. Boese formed Lebo Automotive, Inc. intentionally and 
factually to fully engage and participate in the running of an automobile dealership, as 
manifested in Lebo's purchase of Manhattan Beach Toyota's assets, including inventory, 
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fixtures, furniture, staff, and books and records. His intentions and actions clearly reflect 
the opposite of Ms. Mangat' s contentions. Indeed, but for the one month in its corporate 
formation, Lebo Automotive, Inc. actually took over and operated the automobile 
franchise that was once owned by Manhattan Beach Toyota. It is also critical to note that 
the transaction resulted in the cancellation of Manhattan Beach Toyota stock, a fact that 
would not be present in a true investment scenario. 

Also important to the analysis is the fact that Taxpayer (and AutoNation) elected to treat 
the stock purchase of Manhattan Beach Toyota as an asset purchase for income tax 
purposes, pursuant to IRC §338(h)(lO). See Exhibit C. As correctly pointed out by K.B. 
Parrish & Co., LLP, IRC §1202(e)(5)(A) provides, in relevant part, "stock and debt in 
any subsidiary corporation shall be disregarded and the parent corporation shall be 
deemed to own its ratable share of the subsidiaries' assets, and to conduct its ratable share 
of the subsidiaries' activities." Even more clear is the case here, wherein Lebo 
Automotive, Inc. purchases all the outstanding shares and assets of Manhattan Beach 
Toyota, effectuated a merger, and took over the entire operation of the Toyota franchise. 
In adhering to the substance over form doctrine, Lebo Automotive, Inc. was engaged in 
the qualified business of an automobile dealershiR, despite the fact it initially purchased 
the outstanding stock of another company. 

CONCLUSION 

Based on the foregoing facts and the analysis, the FTB's denial ofTaxpayer's refund 
claim must be reversed, as the gain from Taxpayer's sale of qualified small business stock is 
excludable from capital gain pursuant to CR&T Code §18152.5. 

Thank you in advance for your consideration of the instant appeal setting forth the 
Taxpayer's position. We look forward to receiving notice regarding the oral hearing shortly. 
Should you wish to discuss the issues in-depth or have further questions, please feel free to 
contact me at the above-listed telephone number or mailing address. 

Sincerely, 

Linda Cheng, Es 
Senior Tax Consu tant 

Kruse Mennillo, LLP 


Encl. 


Cc: Client 

K.B. Parrish 
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VIA FACSIMILE (916.324.3984) AND UNITED STATES POSTAL SERVICE (CERTIFIED MAIL) 

January 4, 2011 

Board Proceedings Division, MIC:81 

State Board of Equalization 

450 N Street 

P.O. Box 942879 

Sacramento, CA 94279-0081 

Attn: Mr. Anil Bali 


RE: 	Response to Franchise Tax Board (Respondent's) Opening Brief dated December 8, 
2010 
Case ID No. 

 
Taxable year 2007 

Dear Sir or Madam: 

This formal response brief is hereby filed on behalf of the above-named Taxpayer, Leo R. 
Boese ("Taxpayer"), in response to the California Franchise Tax Board ("FTB") filed opening 
brief which was filed on or about December 8, 2010. A copy of said brief is attached as Exhibit 
A. The Taxpayer respectfully requests that the Board of Equalization ("BOE") reconsider the 
FTB's denial of his refund claim for the reasons contained herein. In addition, the Taxpayer also 
respectfully requests a hearing before the BOE to discuss the points of difference between the 
FTB's position and the Taxpayer's position. 

To reiterate, the Taxpayer named above DOES NOT agree with the denial of his 
refund claim issued by the FTB dated on or about May 24,2010. The Taxpayer wishes to 
preserve whatever rights granted to them for administrative review of the FTB's denial of his 
refund claim beyond the specific requests of this letter. No statement in this letter should be 
interpreted as a waiver of any rights for administrative review for the above-named Taxpayer. 
Additionally, Taxpayer respectfully requests an oral hearing before the Board related to the 
instant appeal. 

TAXPAYER NAME/ADDRESSII.D. 
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YEARS/AMOUNT OF REFUND CLAIM 

Year Amount at issue 

2007 $2,658,342 (capital gains to be excluded) 

GROUNDS FOR APPEAL 

hlitially, the Taxpayer wishes to provide a brief summary of the FTB's position for the 
limited purposes of ensuring that the FTB's position is communicated clearly and providing a 
structure to the Taxpayer's response. Based on her review of Taxpayer's refund claim, the FTB 
agent Soni Mangat concluded that the gain from Taxpayer's sale of stock in Lebo Automotive 
should not be excluded from capital gain under IRC §1202(a) and R&TC §18152.5 because 
"Lebo Automotive, Inc., stock does not qualify as 'qualified small business stock' as required by 
R&TC § 18152.5." Specifically, Ms. Mangat stated that "the taxpayer purchased the stock from 
an existing business and did not acquire the stock at its original issue" as required by R&TC 
§18152.5(c)(1)(B). Secondly, she found that "at the time of incorporation, Lebo Automotive, 
Inc. was not involved in an active business as the corporation lacked books, records and an 
inventory." Furthermore, she believed that "Lebo Automotive, Inc. was incorporated as an 
investing company" in direct contravention of R&TC § 18152.5( e )(3). Based on those thre~ 
grounds, Ms. Mangat denied Taxpayer's claim for refund pursuant to R&TC §18152.5. 

Contrary to the FTB agent's findings, Taxpayer asserts that the $2,658,342 gain from the 
sale of his stock in Lebo Automotive, Inc. should be excluded from capital gains because: 1) the 
stock was indeed original issue stock, issued in exchange for the assets of Manhattan Beach 
Toyota; 2) Lebo Automotive, Inc. was actively engaged in a trade or business for "substantially 
all" of Taxpayer's holding period; and 3) Lebo Automotive, Inc. was not engaged in the activity 
of investing but rather acquired Manhattan Beach Toyota as an asset purchase for income tax 
purposes pursuant to its IRC §338(h)(10) election. Accordingly, the sale of Taxpayer's share in 
Lebo Automotive, Inc. stock clearly meets the requirements of R&TC §18152.5 and should be 
excluded from capital gains. 

The Franchise Tax Board (Respondent's Opening Brief) dated December 3, 2010 further 
narrows the focus of the appeal to one issue. The issue that is argued focuses on the issuance of 
new business stock. The Respondent cites the facts as he understands them and relies on 
previous assertions made by the taxpayer's representative. The focus of this response is to 
outline the facts as they truly happened and not as they may have been assumed or thought to 
have happened. 

FACTS 

The taxpayer, rather than rehash the same arguments that have been made previously in 
the "Letter of Appeal from FTB Denial of Claim for Refund" dated August 23, 2010, wishes to 
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clarify certain "Facts" as stated In the "Respondent's Opening Brief' dated on or about 
December 3,2010. 

First, the facts as outlined by the respondent under fact 3. page 4 attributes to the 
representative for Lebo Automotive as stating "[Old] Manhattan Beach Toyota] was merged into 
Lebo Automotive, Inc [New Manhattan Beach Toyota] under the Delaware merger statute and 
Sec. 368(a) of the Internal Revenue Code. This statement is factually incorrect as both Lebo 
Automotive and AutoNation both knew that this purchase was to be accounted for as an asset 
purchase under Sec 338(h)1O of the Internal Revenue Code. Whether stated by the appellant's 
representative or not, the statement asserted above is factually incorrect. For evidence of this I 
refer to: 

1. 	 The Stock purchase agreement, page 18 Sec. 5.9(d) provided for the making of 
a Sec. 338(h)(1O) election treating the entire transaction as an asset purchase. 

2. 	 The tax year 2000 tax return for Lebo Automotive, Inc. shows a beginning date 
of July 17, 2000 through December 31, 2000 as its taxable year. This is 
consistent with a split of the tax year between the old Manhattan Beach Toyota 
(with AutoNation picking up the January 1 through July 16, 2000 income on 
its consolidated tax return) and the Lebo Automotive, Inc .. 

3. 	 The Lebo Automotive, Inc. tax year 2000 tax return statement 1 shows that the 
Sec. 338(h)(10) election was properly made on the timely filed tax return. 

4. 	 No merger documents were filed with the Lebo Automotive, Inc. 2000 tax 
return nor with the Delaware Secretary of State office. 

The respondent brief further attributes to appellant's representative that **The Lebo Automotive 
[New Manhattan Beach Toyota] stock did not exist until Mr. Boese exchanged the [Old] 
Manhattan Beach [Toyota] stock for it.** Again this statement is simply factually incorrect on 
its face. You simply can't exchange what yet hasn't been created. Stock was issued by the 
newly formed Lebo Automotive, Inc (Delaware Corporation) to Mr. Boese on or about June 20, 
2000. The issuance was for 17,000 shares on share certificate No. 1 as original issue. This stock 
certificate was never cancelled. Respondent agrees that 17,000 shares of stock were issued by 
Lebo Automotive in exchange for $1,700,000 from Mr. Boese. This was the initial capitalization 
of Lebo Automotive, Inc. 

TAXPAYER'S POSITION 

Lebo Automotive, Inc. stock was original stock issued in exchange for the assets of 
Manhattan Beach Toyota. 

California Revenue & Taxation Code §18152.5 provides, in relevant part, 

(a) 	 For purposes of this part, gross income shall not include 50 percent of any 

gain from the sale or exchange of qualified small business stock held for more 

than five years. 


(b) (... ] 
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(2) For purposes of this subdivision, the term "eligible gain" means any gain from the 
sale or exchange of qualified small business stock held for more than five years. 

[ ...] 
(c) (1) Except as otherwise provided in this section, the term "qualified small 

business stock" means any stock in a C corporation which is originally issued 
after August 10, 1993, if both of the following apply: 

(A) As of the date of issuance, the corporation is a qualified small business. 
(B) Except as provided in subdivisions (f) and (h), the stock is acquired by the 

taxpayer at its original issue (directly or through an underwriter) in either of the 
following manners: 

(i) In exchange for money or other property (not including stock). 
Oi) As compensation for services provided to the corporation (other than services 

performed as an underwriter of the stock). 
[emphasis added] 

Analysis 

The subject stock that was sold and produced the gain that should be excluded from capital gains 
is that of Lebo Automotive, Inc., originally acquired by Taxpayer in 2000. It is apparent from 
Respondent's brief dated December 3, 2010, that the only argument Respondent has against the 
finding of Lebo Automotive qualifying as small business stock is that Mr. Boese obtained his 
stock in Lebo Automotive (New Manhattan Beach Toyota) in exchange for other stock. As can 
be seen from the facts and the exhibits that were presented, the newly formed Lebo Automotive, 
Inc originally issued 17,000 shares of stock (in fact the only corporate issued shares of common 
stock throughout the corporation's history) to Mr. Boese for $1,700,000 of consideration. 

The respondent spends considerable time addressing the "supposed merger" of the "Old 
Manhattan Beach Toyota" with the Lebo Automotive, Inc. ''New Manhattan Beach Toyota". No 
where does the respondent show that the two corporations actually merged. Respondent at best 
cites the "Amended and Restated Stock Purchase Agreement" as though because it says 
"Amended and Restated Stock Purchase Agreement" so it must be so. Yet Respondent does not 
respect that the substance of the transaction was that of an asset purchase as both parties 
contemplated in the "Amended and Restated Stock Purchase Agreement" with the ability of both 
parties to treat the transaction as a Sec. 338(h)(10) transaction. (See page 18 of the Amended and 
Restated Stock Purchase Agreement) 

Respondent fails to grasp the true nature of the whole transaction. Mr. Boese entered into this 
transaction to essentially acquire one asset only. That one asset was the franchise rights to sell 
Toyota vehicles. Without this franchise right, Mr. Boese could not sell Toyota vehicles or 
conduct business as an automotive franchise. Once Lebo Automotive acquired the franchise 
rights to sell Toyota's, Lebo Automotive then acquired rights, subject to Toyota's approval, to 
expand the store, move the store or subsequently sell those rights. 

On page 2 of the "Amended and Restated Stock Purchase Agreement" Mr. Boese was to pay a 
purchase price of $5,814,000 for [Old] Manhattan Beach Toyota. This purchase price was then 
subsequently placed on the books of Lebo Automotive $5,269,716 as an intangible asset for the 
Toyota franchise rights. (See Schedule L Balance Sheet of the 2000 Lebo Automotive tax return 
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intangible assets). The approximate difference of $544,000 was attributed to the purchase of 
fixed assets. 

Respectfully submitted, 

~r/~

Jay L. Larsen.,CP A, JD 

Encl. 

Cc: Client 
K.B. Parrish 
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BOESE, LEO R. Date: 10.21.09 
Case: 18570389976875116 

 Case Unit: 18570389976875166 
In reply refer to: 343:SM:F381 

Regarding: California Income Tax Examination 
Account Number: 
Taxpayer's Name: BOESE, LEO R. 
Taxable Year: 2007 

I run reviewing your amended California personal income tax return for the year listed above, 

The amended 2007 California retmu reports an IRC § 1202 exclusion of$2,658,342. California 
did not conform to IRC § 1202, Califomia docs,however, hove similar provisions for the 
exclusion of the gain from the sale of qualified small business stock (CR&TC § 18152.5). 

Please provide the following information and/or documents: 

1. 	 The name and corporate number of the corporation claimed as a qualifying small business. 

2. 	 Documentation that the corporation met the requirements ofCR&TC § 18152.5(c): 

a. 	 The cOlporation is a c corporation (c)(1), 
b. 	 Date of the original issuance of tfte stock. It must pe issued after August 10, 1993 

(c)(I), 
c. 	 Your purchase ofthe stock was at its Oliginal issuance (c)(l), 
d. 	 The corporation was a qualified small business at the date of issuance (c)(l)(A), 
e, 	 At substantially all times during your stock holding period, 80% (by value) of 

corporate assets are in California (e)(l)(A), ref~renced by (c)(2)(A), 
f. 	 At substantially all times during your stock holding period, 80% ofthe 

corporation's payroll expense is attributed to California (e)(9), referenced by 
(c)(2)(A). 

3: 	 Documentation that the corPoration is a qualified small business as defmed in CR&TC § 
. 18J52.5 (d). . . . 
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a. 	 Aggregate gross assets at all times on or aftet' July I, 1993 and before the stock 
issuance did not exceed $50,000,000 (d)(1 )(A), 

b. 	 Immediately after the issuance the gross assets did not exceed $50,000,000 
(d)(l)(B), 

c. 	 At least 80% of the corporation's payroll, as measured by total dollar value, is 
attributable to employment in California (d)(l)(C). 

4. 	 The company may meet the requirements of subdivisions and/or paragraphs of CR&TC § 
1 B 152.5 other than those cited above. If so, plea~e provide documentation. 

Please provide the requested infonnation by 11/21/2009. To ensme proper handling, attach a 
copy of this letter to your response and send to: 

Franchise Tax Board 
Attn: 343:SM:F3Bl 
P.O. Box 1673 
Sacramento CA 95812-1673 

If we need additional information to close this case, we would like permission to call you or your 
representative during weekdays between B;OO am and 4:00 pm, Please indicate the best time to 
call. 
Person to Contact: Time: 

Telephone Number: Extension: 

Taxpayer's Signature: Date: 

Spouse's Signature: Date: 

If the Internal Revenue Service has notified you of an audit or if they have completed an 
audit of your personal Income tax returns for any tax year(s) in question, please provide a 
copy of their Initial contact letter and/or a copy of the completed audit report, if applicable. 
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Thank you for your cooperation. Please call me at the telephone number listed below if you 
have questions regarding this matter. 

~' V'

SOnjMan~
Telepnone: (916) 845-5376 

Fax: (9i6) 843-1020 


Enclosure: FTB 10158 Frequently Asked Questions About Your Tax Audit 

Ifyou have any questions or concerns regarding the audit process and are unable 10 resolve tltem with the lIuditor, you moy 
con!tlcl either l

; 

I Snndy Oemmingoll. Audit Supervisor..............................................................................(916) 845-3361 

Kelly Hec!cmWl. PersonallnoomeTslI MlUlager..................................................................(916) 8454515 
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STATE OF CALIFORNIA 
FRANCHISE TAX BOARD 
Legal Division 
Ann H. Hodges, Tax Counsel IV 
PO Box 1720 
Rancho Cordova CA 95741-1720 
(916) 845-3088 

Respondent's Representative 

BEFORE THE STATE BOARD OF EQUALIZATION 
OF THE STATE OF CALIFORNIA 

In the Matter of the Appeal of: 	 ) Appeal Case 10 No. 547667 
) 
) 
) 
) 

~L=e~o~R~.B~o~e~se~_____________________ ) 

Refund 

Year Amount 


2007 	 $2,658,3421 

RESPONDENT'S OPENING BRIEF 

awz - 8 J30 

a3AI303tf 

1 Respondent notes that this represents the amount of the exclusion of gain from the sale of stock 
reported by appellant on his amended return and not the amount of refund of tax paid of $250,206 
claimed by appellant. 
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INTRODUCTION 

Appellant, Leo Boese, appeals from the action of respondent in denying his claim for 

refund in the amount of $250,206 for tax year 2007. 

ISSUE 

Whether appellant's purchase of an auto dealership meets the requirements qf the . 

qualified small business stock provisions designed to encourage taxpayers to make investments in 

new businesses or a new investment in an existing business? 

BACKGROUND 

The issueIn this appeal concerns appellantts exclusion of gain from his sale of stock 

which he contends is qualified small business stock. The qualified small business stock statutes 

provide for two tax incentives, one of which is relevant to this appeal: a taxpayer may exclude 50 

percent of the gain from the sale of qualified small business stock.2 (See Rev. and Tax~;~(;)de 

section 18152.5.) The California qualified small business stock statutory scheme was intended to 

mirror the federal qualified small business stock statutory scheme with the exception oflimiting the 

incentives to investments in California businesses. 

In 1993, Congress enacted legislation permitting taxpayers to exclude from taxable 

income 50 percent ofthe gain derived from the sale of qualified small business stock as part of 

the Omnibus Budget Reconciliation Act of 1993. (See P.L 103-66, Sec. 13113(a).) Similarly, in 

1993, the California Legislature enacted similar exclusion from gain statutes dealing with the sale 

of qualified small business stock. (Stats. 1993, Ch. 881, S8 671.) The legislature stated its intent 

with respect to the small business stock statutes as follows: 

This bill conforms to the recently enacted federal tax provisions relating to small business 
investment, but only for an investment in small california businesses. [EmphasiS added.] 

(See Exhibit A, S8 671 Bill Analysis, Senate Committee on Revenue and Taxatioh, as amended 
9/9/93, page 7.) 

The purpose of the qualified small business stock statutes was to encourage new 

investments in qualified small businesses. Furthermore, the intent was that the primary purpose 

2 The incentive not relevant to this appeal is that a taxpayer may defer gain from the sale of 
qualified small business stock if the taxpayer invests in other qualified small business stock within 
sixty days from the date of the sale. (See Rev. and Tax. Code section 18038.5.) 
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was to encourage investment in new businesses. This intent is reflected in comments made by 

Congressman Kleczka upon the enactment of the qualified small business stock legislation in 

which he discusses the qualified small business stock provisions as incentives to encourage 

,investments in new businesses and other legislation designed to assist existing businesses: 

Lastly, with this package we addressed the concerns of small businesses, the engine drivin 
job growth today. The bill provides a 50-percent cut in the capital gains tax to investors wh 
hold onto stock in a small business for 5 years, giving investors an incentive to contribute t 
the creation of new businesses. For existing companies, this budget plan expands th 
expensing provision for purchases of equipment by 75 percent, from $10,000 a year now u 
to $17,500. *** (emphasis added.] 

(Exhibit B, The House's Passage of the 1993 Budget Reconciliation Act, Hon. Gerald D. Kleczka, 
Extension of Remarks - August 6, 1993.) 

Furthermore, the qualified small business stock statutory scheme reflects the fact 

that these statutes were enacted to generate new investments. First, the statute prohibits a 

taxpayer from acquiring small business stock from an existing shareholder. It speciftcaU~~requires 

that the stock be acquired in an original issuance3 in exchange for money or other property (not 

including stock): 

(1) Except as otherwise provided in this section, the term "qualified small business stock" 
means any stock In a C corporation which is originally issued after August 10,1993, if both 
of the following apply: 

(A) As of the date of issuance, the corporation is a qualified small business. 
(B) Except as provided in subdivisions (f) and (h), the stock is acquired by the taxpayer at 

its original issue (directly or through an underwriter) in either of the following manners: 
(I) In exchange for money or other property (not including stock). 
(ii) As compensation for services provided to the corporation (other than services 

performed as an underwriter of the stock). [emphasis added.] 

(Rev. and Tax. Code section 18152.5, subdv. (c)(l).) 

3 An issuance is defined as: 

The issuance of shares of a corporation historically has been held to refer to the act or 
contract of the corporation by which shares become owned by a person as a member or 
shareholder of the corporation. The particular time when a share originally comes into 
existence and is deemed "issued" traditionally has been viewed as being affected by the 
intent of the parties. Their contract may be examined to ascertain what arrangements they 
made concerning such issuance. 

(4 Ballantine &Sterling, Cal. Corporation Laws (Rev. 4th ed. 2005) § 123.03[2], (reI. 91-9/05).) 

Furthermore, an original issuance is "[tJhe first issue of securities of a particular type 
or series." (Exhibit C, Black's Law Dict. (8th ed. 1999), p. 849, col. 2.) 
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Second, in order to prevent further evasion of the requirement that the stock 

issuance generate a new investment for the issuing corporation, the exclusion does not apply to 

stock that was previously redeemed by the corporation in certain circumstances. (See Rev. and 

Tax. Code section 18152.5(c)(3).) 

FACTS 

Appellant operated car dealership(s) in the Manhattan Beach, California metropolitan 

area. In April of 2000, appellant entered into a stock purchase agreement to obtain an existing 

Manhattan Beach Toyota dealership ("Old Manhattan Beach Toyota") owned and operated by a 

subsidiary of Auto Nation, Inc. (Auto Nation). (See Appeal letter, Exhibit B, Amended and Restated 

Stock Purchase Agreement dated April 14, 2000.) According to Auto Nation's SEC filings, as of the 

end of 2000: 

AutoNation, Inc. is the largest automotive retailer in the United States. As of December 31, 
2000, we owned and operated approximately 400 new vehicle franchises from dealership 
locations in major metropolitan markets in 18 states, predominantly in the Sunbelt. ***4 

During 2000, we also completed the sale of various non-core franchised new vehicle 
dealerships for an aggregate sale price of approximately $89.7 million. *** 

Total revenue was $20.61 billion*** for the year[ ..] ended December 31,2000*** 

(Exhibit D, Auto Nation's 2000 Form 10K, pages 2 to 4.) 

Appellant's purchase of the Old Manhattan Beach Toyota stock was the first of 

several steps which culminated in appellant's exchange of Old Manhattan Beach Toyota stock for 

New Manhattan Beach Toyota stock. The New Manhattan Beach Toyota stock is the stock 

appellant's contends is qualified small business stock and for which he is entitled to exclude 50 

percent of the gain from its subsequent sale. These steps occurred over a total time period of thre 

months as follows: 

1. Step One, Appellant Purchases Old Manhattan Beach Toyota Stock (April 14, 2000): 

On April 14,2000, appellant (as an individual) entered into an amended and 

restated stock purchase agreement with AutoNation, Inc. {See Appeal Letter, Exhibit B, page 1.) 

4 Furthermore, in the stock purchase agreement, appellant acknowledged that "Auto Nation 
(together with its affiliates) is the largest automotive retailer in the world...." (See Appeal Letter, 
Exhibit B, Article 5, ADDITIONAL AGREEMENTS, 91 5.3.) 
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Appellant (as an individual) agreed to purchase all of the outstanding stock of "Manhattan Beach 

Motors, Inc. dba M;;:Inhattan Toyota" or Old Manhattan Beach Toyota. (Jd. at Article 1, 11.2 The 

Purchase.) The agreement specifically provided that Auto Nation would sell, assign, transfer and 

convey all of the stock of Old Manhattan Beach Toyota to appellant on the closing date. (ld.) 

Furthermore, on the closing date, appellant would pay $5,814,000 for the stock. (Jd. at 11.3 

Purchase Price.) The closing date was either the date certain conditions were met or waived, or by 

mutual agreement. (ld. at 11.1 The Closing.) Appellant has not established the exact closing date 

but it appears to be sometime prior to July 13, 2000. 

2. 	 Step 2, Lebo Automotive, dba Manhattan Beach Toyota Incorporates ("New Manhattan 
Beach Toyota") (June 20, 2000 and July 13, 2000): 

On June 20, 2000, Lebo Automotive, Inc. dba Manhattan Beach Toyota (New 

Manhattan Beach Toyota) incorporated in Delaware. (Appeal Letter, Exhibit 0, Delawar:e:Certificate 

of Incorporation for Lebo Automotive dated June 20, 2000.) On July 13, 2000, Lebo Automotive 

(New Manhattan Beach Toyota) qualified to do business in California. (Exhibit E.) 

3. 	 Step 3, Old Manhattan Beach Toyota Merges Into New Manhattan Beach Toyota and 
Appellant Exchanges His Stock in Old Manhattan Beach Toyota Stock for New Manhattan 
Beach Toyota Stock (July 17, 2000.) , 

Appellant acquired his Lebo Automotive (New Manhattan Beach Toyota) stock in 

exchange for the Old Manhattan Beach Toyota stock as follows. According to appellant's 

representative during the audit: 

On April 14, 2000, Mr. Leo Boese (buyer) and AutoNation, Inc. (seller) entered into a stock 
purchase agreement for the acquisition of all the outstanding common stock of [Old 
Manhattan Beach Toyota]. *** 

Lebo,Automotive, Inc. [New Manhattan Beach Toyota] was incorporated in the State of 
Delaware on June 20, 2000. On July 17, 2000, [Old] Manhattan Beach Toyota] was merged 
into Lebo Automotive, Inc. [New Manhattan Beach Toyota] under the Delaware merger 
statute and §368(a) of the Internal Revenue Code. Mr. Boese was issued 17,000 shares, 
with the par value determined based on the fair market value of assets and cash 
contributed in the merger. The total value of Mr. Boese's stock was $1,700,000. *** 

***The Lebo Automotive [New Manhattan Beach Toyota] stock did not exist until Mr. Boese 
exchanged the [Old] Manhattan Beach [Toyota} Stock for it.*** 

(Exhibit F, Correspondence from Appellant's Representative to Respondent's Auditor dated May 17, 

2010, page 1 et seq.) 
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As a result, appellant received his stock in New Manhattan Beach Toyota in exchange 

for the stock of Old Manhattan Beach Toyota. (See also, Appeal Letter, page 2.) 

Subsequently, on March 16,2007, appellant sold his New Manhattan Beach Toyota 

stock. (See Appeal Letter, Exhibit E, Appellant's 2007 Forms 1040X and 540X.) Appellant 

reported gain from the sale in the amount of $5,316,683 on his original return. (Id.) On an 

amended 2007 Form 540, appellant reported he was entitled to exclude 50 percent of that gain or 

$2,658,342. (Jd.) Respondent denied appel/ant's claim and this timely appeal followed. (Appeal 

Letter, Exhibit A.) 

ARGUMENT 

THE LEBO AUTOMOTIVE (NEW MANHATTAN BEACH TOYOTA) STOCK CANNOT BE 
CONSIDERED QUALIFIED SMALL BUSINESS STOCK BECAUSE APPELLANT OBTAINED HIS 
STOCK IN LEBO AUTOMOTIVE (NEW MANHATTAN BEACH TOYOTA) IN EXCHANGE FOR OTHER 
STOCK: 

Appellant contends he is entitled to exclude 50 percent of the gain from his sale of 

Lebo Automotive (New Manhattan Beach Toyota) stock because it was qualified small business 

stock. As set forth above, appellant obtained his stock in Lebo Automotive (New Manhattan Beach 

Toyota) in exchange forthe stock of Old Manhattan Beach Toyota pursuant to a statutory merger, 

Le. Internal Revenue Code section 368(a). (Rev. and Tax. Code section 18152.5.) 

An Internal Revenue Section 368(a) transaction is a statutory merger or 

consolidation. The actual steps of a statutory merger or consolidation are as follows: 

Under § 368(a)(1)(A), *** one corporation absorbs the corporate enterprise of another 
corporation, with the result that the acquiring company steps into the shoes of the 
disappearing corporation as to its assets and liabilities. *** 
Example 

While an applicable state law plan of merger of X into Y typically provides that the articles of 
merger will be filed and thereafter the X shareholders will deliver their X shares to V's agent 
from which they will receive Y shares in exchange, for tax purposes the transaction is treated 
as though X has transferred its property to Y for Y stock and then has dissolved, distributing 
the Y stock to its shareholders in exchange for their X stock. *** 

(Bittker and Eustice, Federal Income Taxation of Corporations and Their Shareholders, 112.22 
Statutory Mergers and Consolidations (Type A Reorganization), 112.22[1] In General.} 
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The relevant Revenue and Taxation code provision prohibits a taxpayer from 

acquiring qualified small business stock in exchange or other stock as follows: 

(c) For purposes of this section: 

(1) Except as otherwise provided in tl'"lis section, the term "qualified small business stock" 
means any stock in a C corporation which is originally issued after August 10, 1993, if 
both of the following apply: 

(A) As of the date of issuance, the corporation is a qualified small business. 
(B) Except as provided in subdivisions (f) and (h), the stock is acquired by the taxpayer at 

its original issue (directly or through an underwriter) in either of the following manners: 
(i) In exchange for money or other property (not including stock). 
(ii) As compensation for services provided to the corporation (other than services 

performed as an underwriter of the stock). [emphasis added.] 

Therefore, because appellant acquired the Lebo Automotive (New Manhattan Beach 

Toyota) stock in exchange for "other stock", i.e. the Old Manhattan Beach Toyota stock," the Lebo 

Automotive stock cannot be considered qualified small business stock and appellant is·.flot entitled 

to exclude gain from the sale of such stock. 

As a policy matter, this result is appropriate because appellant did not make a "new 

investment" in Manhattan Beach Toyota. Appellant presumably paid only the fair market value for a 

pre-existing business which represented the return of the investment of the previous owner. As set 

forth above, the purpose of the qualified small business stock statutes was to encourage new 

investments in qualified small businesses. 

CONCLUSION 

For the reasons stated above, respondent requests that its action be sustained. 

Respectfully submitted, 

FRANCHISE TAX BOARD 

By Cw.-tI. I~ 
Ann H. Hodges 
Tax Counsel IV 

Date: 

Case Unit No. 18570389976875166 
Appeals\Correspondence\Opening Brief 
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BILL ANALYSIS 

SB 671 - Alquist 
(amended 9/9/93) 

SU8JECT: 	 Personal Income Tax, Bank Ii Corporation Tax, Sales 
Taxes: Unitary method of apportionment, 6% 
manufacturing credit, reduction in Sub S rate, 
Exemption for start-up manufacturers and space launches 
from Vandenburg, conforms with business meal deductions 
and small business incentives, changes research Ii 

development base and removes sunset on credit 

AS PASSED 	 BY THE SENATE S8 671": 

deleted the requirement that .firms making the 
water's-edge election file' a ·.domestic disclosure 
spreadsheet 

removed the FTB's authority to .disregard a water's 
edge election 

repeaied the election fee for ~ water's-edge 
election J. 

reduced the business meals deduction for corporate 
taxpayers from 80% of cost to 62% of cost 

AS PASSED BY THE ASS&~8LY S8 671 contains the following 
provisions: 

) 
1. Unitary method of income apportionment. The bill deletes 

S the requirement to file the domestic disclosure spreadsheet for 
is firms making the water's~edge eledtion and replaces this 
S requirement with a minima~ reporting requirement for firms with 
S over $200 million in asset~. 

It eliminates IfTB's authority to "disregard" a water's-edge 
S election. In place of this authority, the bill requires 
S taxpayers to provide specified audit information. Taxpayers 
S failing to provide that information would be subject to a 
is substantial penalty. 

S8 671 repeals the election'fee for taxpayers filing their 

.§ return on a water I sedge-basis. The'· repeal is. effective for 

S income years beginning on or after January 1, 1994. 


_.," 
2. Credit for manufacturing equipment,--.SB 671 establishes a 

S tax credit equal'to 6% of qualified manufacturing equipment 
S placed in service after January 1, 1994. The credit could be 
S claimed beginning with the 1995 tax year. 

The credit would be available for property used primarily in 
s manufacturing, research and development, or the repair and 
s maintenance of qualified equipment. Qualified equipment is 
s depreciable property as defined in Section 1245 of the Internal 
s Revenue Code. However, the credit could be clai ed for special 
s purpose buildings and foundations that do not m t the section 
sO 1245 criteria if they are used bY~~A~~.~ firm nd manufacturers 
s of office, computing, and accounti~~NeHi~~~~~~~~ 
s manufacturers of electronic componpA~~_n_d__+-_ 

http:equipment,--.SB
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The credit could be claimed against both the regular tax and 
s the alternative minimum tax. Unused credits could be carried 
s forward to offset future tax liabilities for up to 8 years (10 
s years for "small" firms.) 

The credit would sunset January I, 2001, if manufacturing 
s employment -- other than aerospace employment -- does not 
s increase by 100,000 jobs during the period between January I, 
S 1994 and January 1, 2001. 

Instead of this credit, a start-up firm has the option of a 
S 6% sa,les tax exemption on manufacturing equipment during its 
s first three years of operation. 

3. Small business stock capital gains. This bill exempts 
s from taxation 50% of the capital gain realized from the sale of, 
s qualified small business stock held for 5 or more years. For a 
5 stock to be eligible for' this income exclusion, it must meet the. 
5 following criteria: 

The stock must be originally issued after August 
10, 1993 and before Decembe'r 31, 1998 by a company 
doing business in Calif6'rnl.a which has less than 
$50 million in gross assets. At least 80% of the 
qualifying company's payrOll must be attributable 
to employment located in California. 

The issuing 	company cannot 'be engaged primarily in 
) 	 the performance of specified services including: 

health, law, engineering, accounting, performing 
arts, or consulting. Banking, insurance, farming, 
oil and gas extraction, hotel, and restaurant 
business are also ineligible. 

4. Business Meals. SB 671 reduces from 80% to 50% the 
5 percentage of business meals and entertainment which may be 
s deducted as a business expense. This changes is consistent with 
a,recent federal tax law changes. 

5. Subchapter S. This bill reduces from 2.5% to 1.5% the 
s tax rate applied to Subchapter S corporations. 

6. Space Flight Material. Space flight material used in a 
s launch at Vandenburg Air Force Base would be exempt from state 
S and local taxes. This exemption sunsets January I, 2004. 

7. Research and Development ~redit. This bill makes the 
s credit permanent by deleting the January 1, 1998 sunset date. In 
s addition, it replaces the state's "three-year rolling average" 
s method of calculating the crredit with the federal "fixed base" 
s method. 

FISCAL EFFECT: {Franchise Tax Board} 
Ll 

93-94 94-95 95-96 96-97 97-98 98-99 99-00 
Onitary $ - 15 - 60 - 75 - 80 - 80 - 80 
Investment Credit -125 -406 -373 -375 -375 
Business Meals + 40 +140 +1EXHIBIQqO +160 +160:a 
Sub S Reduction - 30 - 70 	 - 80- P!l\GE- 8~-of1l0 80 
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Sm. Bus. Investment - 15 - 26: 
Research & Devt - 22 -'45 ,- 50 - 60 -60 -200 -200 
Space 'Launches 7 - 15 - 15 -15 - 15 - IS, 

$ - 27 -167 -474 -448 -450 -605 616 

1. Unitary Method of Income Apportionment 

EXISTING LAW (Bank and Corporation Franchise ,Tax Law) imposes 
S a tax on corporations doing business in California. The tax, is, 
s technically a, "franchise tax" on the privilege of doing business 
s as a corporation in California', and is "me,asured by" the amount 
S of income derived from California activities; the tax is imposed 
5 at a rate of 9.3%, with a'minimum tax of $800. 

If a corporation hI' engaged, in a business which is conducted 
s both within and without California, that business is considered a 
s ~'unitary, business," and the amount of income subject to tax in, 
s California is determined by a formula based on the average 
s percentage of payroll, property'and sales in California as 
s compared with total payroll/property and sales for the entire 
s business, nationwide or 'worldwide. , This is known'as "formulary 
s apportionment." 

For example, if the corporation's California payroll, 

s property and sales are 20%, 25% and 30%, respectively, of 

s the payroll, property and sales for the entire business, 

s worldwide, then 25% (the average of 20, 25 and 30) of the 

s net income of the business would be subject to 

S California'S 9.3% tax rate, ' 


If a commonly owned or controlled group of corporations 
s conducts a unitary business both within and without California; 
s then the group must file a "combined report" with FTB which 
s includes the California payroll, property and sales factors for 
s all of the corporations combined. The share of the unitary 
§ group I 5 income which is subject to California's 9, 3W- tax rate is 
s'based.on each taxpayer's California payroll, property and sales 
s as'a percentage of the group's nationwide or worldwide payroll, 
s property and sales as shown on the group's combined report. When 
s foreign operations are included in a combined report, it is 
s called "worldwide combination." 

Since 1988, an alternative method has been available for 
5 determining California's share of a worldwide unitary 
s busi'ness--the so-called "water's edge" method. Under water's 
S edge {enacted by SB 85 (Alquist - 1986)), a worldwide group of 
s commonly owned or controlled corporations conducting a 'unitary 
s business may elect to have formulary apportionment' apply only 
5 with respect to those operations which are within the "water's 
sO edge." In other words, only those corporate affiliates which are 
s defined to be within the United States water's edge must be 
s included in the combined report; foreign affiliates are not 
S included in the report. 

In order to compute tax on a water's edge b Sf the members 
S of the unitary group must agree to pay an elec n fee equal to 
S 0.03% (three hundredths of one PeeK't4t\lBti~f~t;:.h!S!..;a..t;6~~"""l'<!ir 1986 
s payroll, 1986 property, and curre~A~~r s e~~=-___ 

http:s'based.on
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s reduced by' increases' in investment and payroll since 1986.. The 

s election'period is a minimum of five years. 


In addition,. corporate groups electing water's edge must 
s agree to provide FTB, every three years, with a "domestic 
s disclosure spreadsheet" showing the income and tax liability 
s reported to each state, the method of apportioning income to each· 
s other. state, a list of .affiliated corporations, and other 
s information as required by FTB regulation. 

Finally,if a taxpayer electing water's edge willfully 
s refuses to file the spreadsheet or other necessary audit 
s information, or if FTB determines that.evasion of taxes cannot. be. 
s prevented with the audit tools available, then the FTB may 
s "disregard" (or revoke) the water's edge election, thus throwing 
s·the taxpayer back under the worldwide combination method. 

Note that the election fee, the domestic disclosure ' 
s . spreadsheet, and ETB' s ability to disregard the election have' 

s been the subject of much dispute since passage of SB 85 in 1986. 

s Many taxpayers,. most notably British corporations, have 

s strenuously objected to the.se features of our water's edge 

5 method, arguing that wate:r;'s. edge, and: the accompanying "direct 

§ accounting" method, conform with international standards of 

5 taxation, and that California'S divergence from these standards 


.5 	 is offensive to them. (Note, however, that a number of 
s corporations continue to. prefer filing under the old worldwide 
s combination method, since their tax liability is lower under that 
s method.) 

THIS BILL would repeal the current election fee for those 

5 desiring to use the water's edge method, and would extend the 

s current five-year contract period to seven years. 


The bill would also repeal the present domestic disclosure 
s spreadsheet requirement for companies electing water's edge, and 
s would substitute an information return containing a list of the 
.§ corporation's affiliates. Whereas the current spreadsheet lIS 
s. required of all large corporations which elect water's edge, the" 
.§ proposed list-of""affiliates requirement would apply to all large 
s corporations. 

FTB believes that the list of affiliates is the most useful 
.§ of the information currently required as part of the spreadsheet; 
S they also believe that this ,information is readily available, . 
s unlike much of the presently required spreadsheet information. 
s The information return would be due in the year of first election 
s to water's edge, and would' subsequently be due every three years. " 
o 

And the bill would remove FTB's ability to disregard the 
s water's edge election. In place of the disregard power the bill 
.§ would require electing taxpayers to maintain and provide on 
s request information necessary to (1) determine the amount of 
s income attributable to the state, (2) classify income as business 
s or nonbusiness income, (3) determine unitary apportionment 
s factors for use within the water's edge, and (4Bake audits of 
5 attribution of income to the U.S. and foreign c tries under . 
s certain federal provisions. Failu~tH~p~ 1 0 ld result in a 
s substantial penalty (in lieu of th~~~~~,,!:~~a po r): 
s $10,000 for each taxable year for wniCfl' tio made 
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s available, and another $10,000 for each 30 days (after an initial 
s 90 days) if the taxpayer continues' to refuse to provide 
s information. (This penalty is adopted from a similar federal 
S information requirement. It would be limited to a maximum of 
.9 $50,000 until detailed regulations are adopted by the FTS.) The 
S bill further provides that if information is not provided to. FTS, 
S then the income apportioned to California, the classification of 
S business vs. nonbusiness income, the apportionment factors, and 
S certain other. information will be determined for the taxpayer by 
S FTS. FTB indicates that the required information is necessary in 
S order to properly audit the complex relationship between the 
S wat'er t s edge group and affiliated corporations beyond the water's 
S edge. 

The bill is intended to accomplish two objectives. First, it 
S is intended to respond to' the Sritish Government I s threat of· 
S retaliation against states which require multinationals to use. 
S the worldwide unitary method by revoking a tax credit previously 
S granted to companies which. do .business both in Britain and in· 
S California. In 1985,.the British Parliament added a clause to 
5 the .. Finance Bill .which would allow the Government to retaliate 
S unless by an unspecified date the worldwide unitary method had 
S been repealed by .·the.states then using ·it. This May, in response 
S to ·the new Clinton Administration's apparent reversal of federal. 
S position on the Barclays case (see below), Chancellor of the 
S Exchequer Lamont announced that "the Government will have to take 
S retaliatory measures in relation to United States based companies 
5 if there is not a satisfactory resolution of the unitary tax 
5 problem by the end of the year." Although direct communications 

) 	 5 with British Government representatives have been few, the best 
5 information now available is that a three-part bill (elimination 
S of the election fee, reform of the spreadsheet requirements and 
S repeal of FTB's disregard power) would, be sufficient to avoid 
S retaliation. (It should be noted that the total amount 
S associated with retaliation is well over $1 billion in cost to 
S U.S.-based corporations.) 

Se·cond, it is intended that, .by removing. the' threat of 
s British retaliation" the bill would make it possible for the 
s Clinton Administration to'filS' a neutral· brief with the Supreme 
s Court with respect to whether the Court should take up the 
s Sarclays case. Although the Supreme Court has blessed the 
s worldwide unitary method.in the past, most notably in the 1983 
s Container Corp. v. Franchise Tax Board, the Court has remained 
s silent on commerce clause questions relating to whether a state. 
sO could require. a foreign-based multinational to file on a 
s worldwide combined basis. The prior Administration had filed a 
5 brief with the Supreme Court on behalf of Sarclays .. But as a 
s presidential candidate, Clinton assured California officials that 
S he would side with the states on the issue. 

The threat of retaliation, however, naturally caused a 
s seriously awkward situation for the new Administration, and 
S Treasury representatives have requested that California'S law be 
s modified to remove the threat. California officials have been 
s assured that if our law is changed in a manner which will remove 
s the threat, then a neutral. brief (to the effect th 
s Administration does not advise the Court to take u 
s case) would be filed. The deadline 
S act is apparently September 10. PAGE OF -I~_ 

the 

f®<ItfWI1io~l:i·:.\::·c'-'ll·!I=.!.l*-!~:::!f.1...4\..J. 
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If the Supreme Court takes up the Barclays case and. decides 
s in favor of.Barclays, the direct result wil~ be that California 
s wquld owe some $500 million in refunds to taxpayers, and we would 
s NOT collect some $350 million in pending assessments, for a total 
s of about $900 million in real costs and opportunity cost. It is 
s likely that if we are unable to require worldwide combination for 
is foreign-basEld multinationals, ,we would be unable to so tax 
s domestic':'based multinationals as well. 'We would then lose an· 
s additional $1. 2 billion in refund cli:lims and another $1.9 billion. 
s in cancellation of pending assessments,· for· a grand total of $4 
is billion. (This casts the $60 million annual cost of .repealing 
s the election fee in a new perspective.) 

2. Credit for Manufacturing Equipment 

This bill provides a credit equal to, 6% of the cost of 
s eligible manufacturing equipment used by manufacturers. Eligible 
s equipment is ,depreciable property as defined in Sect.ion 1245 of 
is·the Internal Revenue Code. Eligible equipment also includes 
is special purpose buildings,and foundations used by biotech firms, 
is manufacturers .ofcomputers, office and accounting machines, 
selectronic components and. accessories. 

The credit may be used to reduce regular tax liability or 
s alternative minimum tax liability. Unused credits may be carried 
s forward for 8 years. "Small firms" may carry forward thes.e 
5 credits 10 years. "Small firms" are defined as firms which meet 
is one of the ~ollowing criteria: 

has gross receipts of less than $50 million 

has net assets of less than $50 million 

has a total credit of less than $1 million. This 
is equal to about $16.7 million in purcha?es. 

This credit is effective,for purchases made on or after 
January I, 1994 and may be claimed beginning with the 1995. tax 

'year. This means that' taxpayers maY'claim a credit for' purchases 
made both in 1994 and 1995 on their 1995 r.eturns. 

o This exemption sunsets January I, 2001 if manufactur,ing jobs 
is other than'aerospace jobs -- do not increase by at least 
s 100,000 during the period between January I, 1994 and January 11 
52000. 

Exemption for New Manufacturers 

.In lieu of the credit for manufacturing equipment,' new 
s manufacturers may claim an exemption from the 6% state portion of 
s the sales tax. New manufacturers are defined as manufacturers in 
S the 2000-3999 SIC Codes in the first 3 years of operation who 
s first commence business on or after January 1, 1994. 

Property eligible for the exemption is broader than 
s eligible for the credit and "includes, but is not 

machinery & equipment EXHIBIT: _-11--___-

computers or other devices used tPA~~ula~~_n~L-_ 

' ... , 
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This 
5 rovisions 
s investment in sma a iforn~a bus1nesses.-

replacement parts with a useful li·fe of 1 year or more 
propertY'used in pollution control 
special' purpose buildings used in manufacturinq 
fuels used in manufacturing 

The following kinds of property are not eligible for the 
.9 exemption: furniture,' inventory, equipment used to store 
s finished products' (e~g'i shelving), buildings used as warehouses 
s or property with a useful life of less than one year. 

Manufacturers must file an exemption with the retailer at the 
5 time of purchase. '.Manufacturers· would be required to pay the 
5 sales tax on equipment for which they had claimed an exemption if 
s they remove the property from California within one year or if 

·'5 they use the property for a non-:exempt purpose -- e. g. , 
s purcha'sing a computer and claiming that it will be used for 
5 manufacturing then later using it for payroll and accounting.• 

This exemption.sunsets January 1, 2001 if manufacturing jobs 

s other than aerospace jobs --do not increase by at least 

5100,000 during the period between January 1, 1994 and JanuarY'l, 

5 2000. 


3. Small .Business Stock Capital 

Gains 


enacted federal tax 
1nvestment, but on y or 

•
Exclusion from gain. It excludes from income subject to tax 

S 50% of the gain on the sale of certain small business stock if 
5 the stock is held for five or more years. 

The total amount of gain which can be excluded is equal to 

5 the greater of: 


10 times the taxpayer's basis in the stock. 
(Purchase price is generally the basis)· 

o 
or 

$10 milliori in gain. 'The $10 million limitation is 
applied on a shareholder by shareholder basis. 

One half of any excluded gain is treated as an item of 

preference for purposes of calculating the alternative minimum 

tax. 


Eligible stock. Stock in qualified small businesses, issued 
S on or after August 10, 1993 and prior to December 31, 1998 at the 
s original issuance of the stock in exchange for money, property 
5 other than stock, or compensation for services is eligible for 
s the exclusion. (Note: August 10, 1993 is the date the federal 
5 tax bill went into effect.) 

Qualified small business. To be eligible for thee 
5 the taxpayer must purchase eligible stock in a busines

EXHIBIT:_-f____ 
is a C corporation PAGE+ OF~/O__ 



has gross assets of $50 million or less 

uses 80% or 	more of its gross assets in the active 
conduct of a trade or business in California 

. employs at 	least .80% of its payroll in California 

.holds 10% or less of. its assets in real property or 
stock 

Investment in the folloWipg kinds of businesses would not 
qualify for the exclu'sion: 

Domestic international sales corporations (DISC), 
regulated investme.nt companies (RIC), real estate 
investment trust (REIT), real.. estate mortgage 
investment conduit (REMIC), possessions 
corporations (Section' 9·36) 

. Perfo.l::mance of servic.es in the,fields of health, 
law, engineering, architecture, accounting, . 
actuarial· science, performing arts, consulting, 
athletics, financial services, brokerage services, 
or any trade or business where the principal asset 
of the trade or business is the skill or reputation 
of one or more of its employees 

Banking, insurance,leasing, financing, investing, 
) 	 farming, extraction, operation of a hotel, motel, 

restaurant, or similar business. 

Partnerships and other restrictions. Gain from the sale of 
s qualified smali business stock that is purchased by a 
s partnership, S corporation, or RIC qualifies for the exclusion if 
s the stock is held by the entity for the minimum 5 years and the 
sO partner or shareholder of the entity was a partner or shareholder 
s from the time the stock. was acquired until its sale. A partner's 
s or shareholder's ability to exclude gain is limited by the 
s partner's or shareholder's interest in the entity at the time the' 
s stock was purchased. 

A partnership may distribute qualified small business stock 
S to its partners provided a partner was a member of the 
s partnership when the stock was acquired. 

If. qualified small business stock is transferred to a 
s partnership and the partnership sells the stock, the gain on the 
s sale will not qualify for the exclusion provided by AB 44. 

When qualified small business stock is transferred by gift or 
s death, the recipient is treated as owning the stock in the same 
s manner as the donor. 

Stock acquired through the exercise of options, warrants or 
s conversions of convertible debt is treated as acquired at 
s original issue. 

A taxpayer is not permitted to excl ud.f~!iIl~r~t::s::lll!-il!itel--s-ct:l; 

s qualified small business stock if the ta~~~h~~ 
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s position in'that stock during the 5-year holding period. 

This bill requires that the Legislative Analyst's Office 
s study the effectiveness of th'e capital gains· exclusion and report 
s to the Legislature by December 31, 1996. The study will include: 

the effect on investor decisions and amount of 
additional 'investment and jobs which occur 

a listing by industry of investments made 

estimated state and local fiscal impact 

4. Business Meals 

SB 671 conforms to 1993 federal tax changes by reducing the 
amount businesses can dedu,ctfor business meals and entertainment, 
from 80% of cost to 50% of cost. 

5. Subchapter S 

Current law conforms with federal prov~s~ons allowing certain 
I "small businesscorpotations" (defined as corporations with 35 o~ 
s fewer shareholders, all of whom must be human beings, and only 
s one class of stock) to be treated as partnerships for tax 
s purposes. Our law diverges from federal law in that there is no 
s federal tax at the corporate level for S corporations l whereas 
s California charges a 2.5% tax on net income of S corporations 
s (compared with the 9.3% tax on ordinary corporations) . 

The bill would reduce the 2.5% tax on S corporations to 1.5%. 

6. space Flight Material 
o 

This bill would exempt property from both the state and local 
s share of the sales tax if it is used in a space flight 
s originating at Vandenburg Air Force Base from January 11 1994 
s through December 31 1 2003. 

Eligible property includes l but is not'limited to: 

orbital space facilities 

space propulsion systems 

space vehicles 

satellites 

space stations 

any eomponent parts 


"Material that is not intended to be launched into space" is 
s not exempt. 

This exemption would be granted even if the launch is 
s cancelled l postponed or fails. 

7. Research and Development Credit 

EXISTING LAW provides a tax credit for qualified' earch and 
s development (R&D) expenses incurred by ~~n~~~s. credit is 
S generally 8 percent of the increase ~n ~~~ch~d.q~~lf.~nt 
s expenses above the average of the pr~or~~~~~e-~ 
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s expenditures. The m~m.mumba.ge is 50% of the total .research and.· 
s development expense for tJ:le current taxable year. In the case of 
s "basic research" the credit is 12 percent. For start-up 
s companies. with fewer than three taxable years, a fixed-base 
5 method is used--researchexpenditures qualify for the credit to· 
s the extent that they exceed 3% of a firm's California gross 
s· receipts.· The credit. is currently scheduled to sunset at the end 
S of 1997. 

Except for start-ups,. California does not conform to the 
s federal base period computation. Federal law provides that 
s research expenditures. in excess of a fixed base amount qualify· 
s for the credit. The base amount is determined by (I) calculating 
s the ratio of research expenditures to gross receipts for a firm's 
S 1984 through 1988 income years (the "fixed base percentage"); and 
S (2) multiplying that ratio by the firm'.g average gross receipts 
s during the past four years. 

THIS BILL deletes the current 1997 sunset for the research 
s and development credit, and substitutes the federal fixed ba.se 
s period for the present" rolling" three-year average base period.· 
5 The bill also conforms with ·thenew federal definition of 
5 start-'upcompanies as .. 

This provision is part of the Assembly Democratic Economic 
5 Prosperity Team (Adept). package of business incentives. It is 

intended to be part of a coordinated attempt to stimulate more 
s California economic development. and make it possible for 
5 California to compete more effectively with other states in 
s retaining and attracting business. This part of the package is 
sO "aimed at making capital more available for California'S economic 
5 development. 

Consultants: Martin Helmke & Anne Maitland 

Revised 9-17-93 
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THE HOUSE'S PASSAGE OF THE 1993 BUDGET RECONCILIATION ACT -- HON. 

GERALD D. KLECZKA (Extension of Remarks - August 06, 1993) 


[Page: E2054] 

HON. GERALD D. KLECZKA 

in the House of Representatives 

FRIDAY, AUGUST 6, 1993 

• 	Mr. KLECZKA. Mr. Speaker, the passage of the budget bill last night puts us on the 
verge of restoring America's confidence that we can and will take bold, decisive 
action to improve our economic future. 

• The American people demanded that we bring down the budget deficit, and the 
plan we passed last night delivers: It cuts the deficit $496 billion over the next 5 
years. This is not an empty promise--the P~esident has issued an Executive order 
that will ensure that savings will be locked into paying off our debt. 

• 	We heard the calls for more spending cuts, and we responded with an agreement 
that improves the ratiO of cuts to tax increases to better than 1: 1. The plan we 
forward today to the Senate calls for $255 billion in cuts, compared to $241 billion 
in new taxes. 

• 	On top of that, the House has voted in the last few months to cut billions more 
from the budget as part of its appropriations process. Gone are the $11 billion 
superconducting super collider, the wasteful European Development Bank Program, 
and $940 million in foreign aid. More cuts are sure to come. 

• Equally important, we delivered on our commitment to sharing the tax burden 
equitably. If the Senate passes this bill, working Wisconsin families making less 
than $180,000 a year will not pay a dime more in income taxes. In fact, middle 
class 'families will be asked to make a very small contributlon--we calculate that the 
average Wisconsin driver will have to pay only 55 cents more a week because of 
the gasoline tax increase. 

• Similarly, the most vulnerable Americans, senior citizens, will 	not be overburdened
-Social Security recipients will not pay additional taxes on their benefits unless they 
have ~n income of more than $34,000 for individuals and $44,000 for couples. And 
the $56 billion reduction in Medicare spending will come out of reduced 
reimbursement to health care providers. 

• Lastly, with this package we addressed the concerns of small bUSinesses, the 
. engine driving job growth today. The bill provides a 50-percent cut in the capital 

gains tax to investors who hold onto stock in a small business for 5 years, giving 
investors an incentive to contribute to the creation of new businesses. For existing 
companies, this budget plan expands the expe . g provision for purchases of* 

1 

equipment by 75 percent, from $~wmrP: year up to $17,500. For the self

http://th?mas.loc.gov/cgi~binlquery/C?r103: ./temC~RfhtdhBJOF 1110312010 
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employed, the plan allows for a deduction of 25 percent for health care premiums. 
And to encourage more research and development, the plan contains a significant 
tax credit for research and development. 

• 	The alternative to this plan is more of the status quo: more inaction, more 
distractions, and no deficit reduction. The choice is clear: action versus more 
neglect, serious deficit reduction versus more bickering, economic growth versus 
more stagnation. I support this agreement because I believe we must rise above 
partisan differences and continued gridlock to do what's best for America, and this 
bill is a giant step in that direction. . , 

• 
END 
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IRV. See instant-runoffvDting under VOTING. 

ISCGS. abbr. INTERNATIONAl. SCHEDU.l£ OF CLASSES OF 
• GOODS AND SERVICES. 

ish. Scol.s law.!. An exit. - This appears in the phrase 
"ish and entry," often used in a lease,license, etc., to 
give someone right to use necessary ways and pas
sages to pass through another's property, esp. to 
reach a church or marketplace. 2. The expiration of 
a lease, .license, etc.; the end of a period of time.. l.. 

r 
;' island. A tract of land surrounded by water but 

smaller than it continent; esp., land that is continual
ly surrounded by water and not submerged except 
during abnormal circumstances. . . 

ISO. ablJr. 1. Incentive stock option. See STOCK OmON 
. (2). 2. INSURANCE SERVICES OFFICE. 

isolated sale. See SAUL 

~ iSolating, n. Famil, law. A parent's or caregiver's pat
tern of cutting a child off from normal social experi
ences, preventing the child from forming friend
ships, or making. the child believe that he or she is 

. a1one·in the world. Cf. IGNORING; REJECTING. 

ISP. ablJr. INTERNET SERVICE' PROVIDER. 

is qui cognoscit (is kW.1 cog-nos-it). [Latin "he who 
recognizes"] The cogniz.or in a fine. See COGNIZOR; 
FINE (I). • 

is qui. cognoscitur (is kWl cog-nos-a-tar). [Latin "he 
· ..who is recognized"] A cogniz.ee in a fine. See COGNI· 

ZEE; FIN! (I). 

is qui O71I1Imo desipit (is kWl om-m-noh dee-sip-it). 
.ILatin] Hist. One who is completely void of reason.• 
The phrase a~~ear~.d in reference to an insane 
person, not an Idiot .. 

i~able, adj. 1. Capable of being issued <an issuable . 
· writ>. 2. Open to dispute or contention <an issu
· able' argument>. 3. Possible as an outcome <an 
.' award as high as $5 million is issuable in this case>. 

issuable defense. See DEFENSE (1). 

issuable plea. See PLEA (3), 

. issue, n. 1. A point in dispute between two or more 
. parties. 

"In federal civil procedure, an Issue is a single,. cerlaln, and 
material point arising 01# of the a"egatlons and contentions 
of the parties; It Is matter affirmed on one side and denied 
on the other, and when a fact Is alleged In the complaint 
and denied In the answer, the matter Is then p'ut In Issue 
between the parties." 35A C.J.S. Federal Civil Procedure 
§ 357, al541 (1980). 

collateral issue. A question or issue not directly 
connected with the matter in dispute. [Cases: Evi
dence <8=>99; Witnesses <8=>405. C.J.S. Evidence 
§§ 2-5, 197-199,204,206; Witnll.Sses § 770.] 

deep issue. The fundamental issue to be decided by 
a court in ruling on a point of law.• A deep issue 
is usu. briefly phrased in separate sentences, with 
facts interwoven (in chronological order) to show 
precisely what problem is to be addressed. Cf. 
surface issue. . 

"Essentlally. a deep issue is the ultimate. concrete question 
that a court needs to answer to decide a point your way. 
Deep refers 10 the deep structure of the case - not·to deep 
thinking. The deep Issue Is the flnal question you pose 
when you can no longer usefully ask the follow-up question. 

Issue 

'And what does that turn on?'" Bryan A. Gamer. The 
Winning Brief 56 (2d ed. 2004). 

fact issue. See issue Dffact. 
ge~l issue. 1. A plea (often a general denial) ~y 
which a party denies the truth of every matenal 
allegation in an opposing party's pleading. 2. The 
issue arising from. such a plea. [Cases: Pleading 
<8=>115. C.J.S. Pleadmg § 185.] . 

"T11e general issue is a denial of the legal conclusion 
sought 10 be drawn from the declaration. It denies by a 
general form of expression Ihe defendant's liability, and 
enables the defendant to contest. withoul specllic aver-· 
menla of the defense to be asserted. most of the allegallons 
which the plainliff may be required to prove to sustain his 

. action, and In some actions to raise also various affirmative 
defenses. II falls to perform the functions of pleadi"9. eIther 
In givlnlJ nollce or In reducing the case to specific;: Issuaa." 
BenjamIn J. Shipman. Handbook of CQmmon·Law Pleading 
§ 169, at 304 (Henry WInthrop Ballantine ed•• 3d ad. 1923). 

immaterial issue. An issue not necessary to decide 
the point onaw. Cf. material issue. 

informal issue. Rare. An issue that arises when a 
defendant does not properly or fuUy plead in 
answer to a materi:H,aIlegation. . 

issue of fact. A point. supported by one party's 
evidence and controverted by another's. - Also 
termed fact issue. 

issue of law. A point on which the evidence is 
undisputed, the outcome depending on the court's 
interpretation of the law. ~Also termed legal isstu. 

legal'issue. 1. A lelr.ll question, usu. at the founda
tion of a case and requiring a'court's decision. 2._ 
See issue of law•. 

material issue. An issue that must be decided in 
order to resolve a controversy. - The existence of 
a material issue of disputed fiIct precludes sum
mary judgment. cr. immaterial issue. 
multifarious issue. An issue that inquires about 
several different points (esp. facts) when each. one 
should be inquired about in· a separate issue. 

special issue. 1. At common law, an issue arising 
trom a specific allegation in a pleading .• Special 
issues are no longer used in most jurisdictions.: 2. 
Seespeci.al. i'niIrrTogat(JT'j under INTERROGATORY. 

surface issue. A superficially stated' issue phrasec;\ 
in a single sentence, without many filets, and usu. 
beginning with the word ·whether. Cf. deep issue. 

ultimate issue. A not-yet-decided point that is suffi
cient either in itself or in connection with other 
points to resolve the entire case. ....:... Also termed 
ultimate quesl.ion. 

2. A class or series of securities that are simulta
neously offered for sale. - Also termed bond issue; 
slock isSUli. See OFFERING. 

hot issue. A security that, after an initial or second· 
ary offering, is traded in the open market at a 
substantia)ly higher price . .,- Also. termed hot stock. 

new issue. A stock or bond sold by a corporation 
for the first time; often to raise working capital. 
See BLuE-SK.Y LAW. 

original issue. The first issue of securities of a 
particular type or series. 
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Page 1 

1 OF 1 RECORD(S) 

California Secretary of State 

Corporate Filing 
Business Information 

Filing Number: C2194503 
Name: LEBO AUTOMOTIVE, INC. 

Name Type: LEGAL 
STANDARD MAILING Address; 2425 E CAMELBACK RD STE 1155 

PHOENIX, AZ 85016·9266 
ORIGINAL MAILING Address: 	2425 E CAMELBACK RD STE 1155 


PHOENIX 

AZ 

85016 


Business Type: CORPORATION 
Filing Type: STATEMENT & DESIGNATION BY FOREIGN CORPORATION 

Status: ACTIVE 
Foreign State of Incorporation: DELAWARE 

Foreign/Domestic; FOREIGN 
Foreign Incorporation Date: 07/13/2000 

For Profit: YES 
Tax Program: NOT SUSPENDED (GOOD STANDING) 

Registered Agent 
Name: REEVES, PENNY L 

TItle: REGISTERED AGENT 
Registered Agent Address 5750 WILSHIRE BLVD STE 655 

LOS ANGELES, CA 90036·3637 

Stock Information 
Stock 

Additlonallnformation: STOCK 

Historical Registered Agents 
Name: REEVES, PENNY L 


TItle: REGISTERED AGENT 

Registered Agent Address 5750 WILSHIRE BLVD STE 655 


LOS ANGELES, CA 90036·3637 


Officers 
Name: 	 PIERCE, MITCHELL 0 

Title:PRES1DENT 
Contact Type:OFFICER 

Standard Address: 	Type:CONTACT 
2425 E CAMELBACK RD STE 1155 
PHOENIX, AZ 85016·9266 

Original Address: 	2425 E CAMELBACK RD STE 1155 
85016 
PHOENIX 
AZ 

Historical Contacts 

.~~~~_tT:_I_~ ~ =: 



Historical Contacts 
Name: 	 BOESE, LEO R 

Title:PRESIDENT 
Contact Type:OFFICER 

Standard Address: 	Type:CONTACT 

1500 N SEPULVEDA BLVD 

MANHATTAN BEACH, CA 90266-5110 


Original Address: 	 1500 N SEPULVEDA BLVD 

MANHATTAN BEACH, CA 


Filing History 
Filing Date: 06/04/2001 

Filing Type: FlUNG 


Ref No: 0672047 

Description: STATEMENT OF OFFICERS 


Filing Type: FILING 

Ref No: 0687423 


Description: STATEMENT OF OFFICERS 


Important, The ~lic Records and commercially available data sources used on reports have errors. Data is sometimes 
entered poorly, processed incorrectly and is generally not free from defect. This system should not be re,lied upon as 
detinitively accurate. Before relying on any data this syetem supplies, it should be independently ver1fi~d. ForSecretary 
of State documents, the following data is for information purposes only and is not an official record. cerd.fied copies 
may be obtained from that individual state'. Department o~ State. 

Your DPPA Permissible Use is: Government Agency 
Your GLBA permissible Use is, Legal Compliance 

CopyrightO 2010 LexisNexis, a division of Reed elsevier Inc. All rights reeerved. 
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STATE OF CALIFORNIA 
FRANCHISE TAX BOARD 
Legal Division 
Ann H. Hodges, Tax Counsel IV 
P. O. Box 1720 
Rancho Cordova, CA 95741-1720 
(916) 845-3088 

Respondent's Representative 

BEFORE THE STATE BOARD OF EQUALIZATION 

OF THE STATE OF CALIFORNIA 

j Appeal Case JD No. 547667lOin the Matter of the Appeal of: 
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) 
) 
) 

LEO R. BOESE ) 

Refund 

Amount RECEIVED 
2007 $2,658,342 

MAR 1 0 2011 

Board Proceedings 

RESPONDENT'S REPLY BRIEF 

1 This amount represents the exclusion of gain from the sale of stock reported by appellant on his 
amended return and not the amount of tax paid of $250,206 for which appellant is requesting a 
refund. 
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INTRODUCTION 

Pursuant to the State Board of Equalization's (SBE) correspondence dated 

January 7, 2011, respondent hereby responds to appellant's reply brief. Respondent filed its 

opening brief on December 3,2010, and incorporates that brief in its entirety herein. 

ISSUE 

Whether appellant's purchase of an auto dealership meets the requirements of the 

qualified small business stock provisions designed to encourage taxpayers to make investments in 

new businesses or a new investment in an existing business? 

BACKGROUND 

This case involves the qualified stock provisions which allow taxpayers to exclude 

50% of the gain from the sale of "qualified small business stock." (Respondent's Opening Brief 

(ROB), 1:12.) The legislative intent and policy behind the qualified small business stock statutes 

was primarily to encourage the creation of new businesses and also new investment in an existing 

business. (Id. at 1:25.) The statutory mechanism for ensuring that these legislative policy goals 

were met was to require that a taxpayer must contribute money or other property (not including 

stock) to a corporation in exchange for stock, i.e., if the stock is purchased from a shareholder it is 

not qualified small business stock. (ld. at 2:10.) 

In this appeal, appellant purchased a Toyota Dealership ("Old Manhattan Beach 

Toyota" also known as Manhattan Beach Motors) that had been in existence approximately 

11 years at the time of his purchase. The documents pertinent to the transaction reveal that 

appellant consummated the acquisition by purchasing the stock of Old Manhattan Beach Toyota 

from its shareholder, AutoNation, Inc. Because such an acquisition precludes entitlement to a 

qualified small business stock exclusion, appellant attempts to describe a different transaction. 

Appellant now claims that he is entitled to a qualified small business stock exclusion because he 

formed a "qualified small business" which both obtained the Toyota Dealership and issued the 

"qualified small business stock" as opposed to having consummated the direct purchase of the 

Toyota Dealership stock as previously stated. 
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Appellant is not entitled to the qualified small business stock exclusion because he 

cannot do indirectly that which he cannot do directly. Furthermore, the transaction could only be 

treated in the manner in which appellant contends jf certain technical tax requirements are met. 

As will be explained in detail below, appellant has not demonstrated that he met these 

require ments. 

FACTS/ARGUMENT 

In his reply brief, appellant's representative states that: 

The Respondent cites the facts as he understands them and relies on 
previous assertions made by the taxpayer's representative. The focus 
of this response is to outline the facts as they truly happened and not 
as they may have been assumed or thought to have happened. 

(Reply Brief, page 2.) 

For ease of understanding, respondent will set forth the facts of the case, and as 


relevant, will discuss appel/ant's contentions that respondent has incorrectly stated the facts. 


The business that was ultimately sold by appellant and for which he took the 


qualified small business stock exclUSion, was a Toyota Dealership located in Manhattan Beach, 


California that had been in existence approximately 11 years when appellant purchased it in 2000. 

(Exhibit G, California Secretary of State's Summary of Corporate Filings for Manhattan Beach 

Motors, Inc. dba Manhattan Toyota which states it was incorporated in 1989.) Appellant acquired 

the Toyota Dealership by purchasing its stock from AutoNation, which was the largest automotive 

retailer in the United States. (ROB, 3:10.) AutoNation acquired the Toyota Dealership sometime 

after 1989 and prior to 2000. (/d.) 

1. 	 Appellant Enters Into Stock Purchase Agreement As an Individual to Purchase Toyota 
Dealership ("Old Manhattan Beach Toyota"): 

In April of 2000, appellant, as an individual, entered into a stock purchase 

agreement with AutoNatlon to purchase the stock of Old Manhattan Beach Toyota. (Appeal Letter, 

Exhibit B, Amended and Restated Stock Purchase Agreement dated April 14, 2000.) Specifically, 

the agreement provided: 
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This AMENDED AND RESTATED STOCK PURCHASE AGREEMENT (this 
"Agreement") is effective as of April 14, 2000, by and between 
(i) AutoNation, Inc., a Delaware corporation rAutoNation"), and 
(ii) Mr. Leo Bose ("Buyer"). [Emphasis added.] 

*** 
1.2 The Purchase. The acquisition of the outstanding capital stock of 
Manhattan Toyota described in this Section is referred to herein as the 
"Purchase".....Subject to the terms and conditions of this Agreement, 
at the Closing AutoNation shall cause its wholly-owned subsidiary, 
AutoNation Enterprises Incorporated ("AEI"), to sell, assign, transfer 
and convey to Buyer all of the outstanding capital stock of Manhattan 
Toyota, which consists of 100 shares of common stock, par value 
$1,000 per share (the "Shares"). The Shares conveyed hereunder 

. shall be free and clear of all liens, other than such restrictions as may 
be imposed pursuant to state or federal securities laws or such 
restrictions as may be imposed by Toyota Motor Sales, U.S.A., Inc. or its 
distributor (the "Factory"). 

1.3 Purchase Price. At Closing, Buyer shall pay to AEI the amount of 
Five Million Eight Hundred Fourteen Thousand Dollars ($5,814,000) 
(the "Purchase Price") in consideration of the sale, assignment and 
transfer of the Shares, by wire transfer of immediately available funds, 
subject to adjustment as set forth in this Agreement. 

(Appeal Letter, Exhibit B, page 1, et seq.) 

The closing date was either the date certain conditions were met or waived or by 

mutual agreement. (fd. at 'fl.l, The Closing.) Appellant has not established the exact closing date 

but it appears to be sometime prior to July 13,2000. 

2. 	 Appellant Forms New Corporation (Lebo Automotive or "New Manhattan Beach Toyota") 
June 20.2000 gnd Juk13. 20i>m; 

On June 20,2000, appellant's new corporation, Lebo Automotive, Inc. dba 

Manhattan Beach Toyota incorporated in Delaware. (Appeal Letter, Exhibit D, Delaware Certificate 

of Incorporation for Lebo Automotive dated June 20, 2000.) On July 13,2000, Lebo Automotive 

qualified to do business in California. (ROB, Exhibit E.) 

3. The Toyota Dealership Appellant PLirchased Merges Into His New Company: 

In its opening brief, respondent quoted appellant's representative's correspondence 

to its auditor which explained how appellant's new corporation (the one for which he is claiming a 

27 small business stock exclusion) obtained Old Manhattan Beach Toyota: 
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On April 14, 2000, Mr. Leo Boese (buyer) and AutoNation, Inc. (seller) 
entered into a stock purchase agreement for the acquisition of all the 
outstanding common stock of [Old Manhattan Beach Toyota). *** 

Lebo Automotive, Inc. [New Manhattan Beach Toyota] was 
incorporated in the State of Delaware on June 20, 2000. On 
July 17, 2000, [Old] Manhattan Beach Toyota] was merged into Lebo 
Automotive, Inc. [New Manhattan Beach Toyota] under the Delaware 
merger statute and §368(a) of the Internal Revenue Code. Mr. Boese 
was issued 17,000 shares, with the par value determined based on 
the fair market value of assets and cash contributed in the merger. 
The total value of Mr. Boese's stock was $1,700,000. *** 

***The Lebo Automotive [New Manhattan Beach Toyota] stock did not 
exist until Mr. Boese exchanged the [Old] Manhattan Beach [Toyota] 
Stock for it. *** 

(Exhibit F, Correspondence from Appellant's Representative to Respondent's Auditor dated 

May 17,2010, page 1, et seq.) 

In its reply, appellant contends that respondent has incorrectly stated the facts and 

instead of appellant purchasing the stock of the Toyota Dealership as an individual as previously 

represented, appellant now asserts that his newly formed corporation, Lebo Automotive or New 

Manhattan Beach Toyota purchased the assets of the Toyota Dealership: 

First, the facts as outlined by the respondent ... attributes to the 
representative for Lebo Automotive as stating "[Old] Manhattan Beach 
Toyota] was merged into Lebo Automotive, Inc. [New Manhattan Beach 
Toyota] under the Delaware merger statute and Sec. 368(a) of the 
Internal Revenue Code. This statement is factually incorrect as both 
Lebo Automotive and AutoNation both knew that this purchase was to 
be accounted for as an asset purchase under Sec 338(h)[10P of the 
Internal Revenue Code. [For evidence of the 338(h)(10) election] refer 
to: 

1. 	 The Stock purchase agreement, page 18 Sec. 5.9{d) provided 
for the making of a Sec. 338(h)(10) election treating the entire 
transaction as an asset purchase. 

2. 	 The tax year 2000 tax return for Lebo Automotive, Inc. shows a 
beginning date of July 17, 2000 through December 31, 2000 
as its taxable year. This is consistent with a split of the tax year 
between old Manhattan Beach Toyota (with Auto Nation picking 
up the January 1 through January 16, 2000 income on its 
consolidated tax return) and the Lebo Automotive Inc. 

III 

2 California incorporates Section 338 by reference through Revenue and Taxation Code section 
24451. 
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3. 	 The Lebo Automotive, inc. tax year 2000 tax return statement 1 
shows that the Sec. 338(h)(10) election was properly made on 
a timely filed tax return. 

4. 	 No merger documents were filed with the Lebo Automotive, Inc. 
2000 tax return nor with the Delaware Secretary of State office. 

(Appellant's Reply Brief, page 3.) 

With respect to the contention that appellant's new corporation was the purchaser in 

the acquisition of the Toyota Dealership, as set forth above, the stock purchase agreement clearly 

identifies the purchaser as Leo Boese, i.e., as an individual and not a corporation. Appellant's new 

corporation, Lebo Automotive ("New Manhattan Beach Toyota") is not referenced anywhere in the 

purchase agreement and there are no documents demonstrating when or how it became the 

purchaser, or that it actually purchased the shares. Furthermore, Lebo Automotive was 

incorporated in June of 2000 which was approximately two months afterappellant entered into the 

stock purchase agreement in April of 2000. Therefore, appellant has not established that his new 

corporation, Lebo Automotive, was the purchaser of the Toyota Dealership. 

Furthermore, appellant is contending that despite the fact that the agreement 

provides it was a "stock purchase agreement" a nd that Lebo Automotive's tax return stated it 

acquired the stock of the Toyota Dealership, by application of a section 338(h)(10), the transaction 

should be treated as an asset sale.3 Appellant is correct that if a/l the requirements are properly 

met, section 338(h)(10) treats a transaction that is structured as stock purchase as an asset 

purchase for tax purposes.4 In general, the mechanics and effect of a 338(h)(10) election are: 

3 Section 338 contains provisions for two types of elections with respect to transactions that are 
structured as stock purchases: 1) an election that is made by the purchaser a/one (338(g») which 
does not affect the seller and 2) a joint election made by both the seller and the purchaser 
(338(h)(10)). 

4 If a section 338 election is not made, the effect of the transaction is as follows: 

When an acquiring corporation purchases the stock of a target corporation [Old 
Manhattan Beach Toyota] ...the acquiring corporation's basis for the target's stock ... 
is ordinarily the amount paid for the stock, regardless of the target's so-called inside 
basis (I.e., the basis for the assets), and the assets retain that historical inside basis 
even if the target distributes them to the new parent in complete liquidation, unless 
the parent elects under § 338 to step-up basis to the amount paid by it for the 
target's stock. [footnote omitted] 

(Bittker and Eustice, Federal Income Taxation of Corporations and Their Shareholders, 110.40 
Asset Acquisitions: Allocation of Purchase Price in Computing Basis and Related Problems, 
110.40[1J In GeneraL) 
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[T]he "old target" [fn. omitted] corporation is first treated as having 
sold an its assets at the close of the "acquisition date" [fn. omitted] at 
fair market value in a single transaction [footnote omitted] and is then 
treated as a separate and distinct "new target" corporation that 
purchased all the said assets as of the beginning of the day after the 
acquisition date. [fn. omitted] Thus, the old target, which is owned by 
the "purchasing corporation" on the day of the deemed sale, [footnote 
omitted] will incur gain or loss and owe tax on its net gain ... and it will 
acquire a deemed cost basis in its assets .... [fn. omitted] 

The consequences of the § 338{h)(10) election are similar to the 
regular § 338 election. The target's deemed asset sale is for fair 
market value [and] the tax on the sale falls on the seller..... Thus. the 
stock sale gain or loss is ignored. [fn. omitted] the deemed asset sale 
is reported in the selling group's consolidated return, [fn. omitted] the 
target is deemed to liquidate into the selling parent under § 332 
immediately after the deemed asset sale, [footnote omitted] and the 
new target's basis in its assets is determined under the same rules as 
for the conventional § 338 election. [fn. omitted] 

(Bittker and Eustice, at 'If 10.42 Section 338: The EJection and Its Effects, l' 10.40[lJ In General 

and ~ 10.42 Section 338: The Election and Its Effects, 110.42[1][a] In General.)5 


Finally. a Section 338{h)(10) election must be made not later than the 15th day of the 

9th month beginning after the month in which the "acquisition date" occurs. (lnt. Rev. Code section 

338{g){1) and Treas. Reg. § 1.338(h)(10)-1 T(c)(2).) Acquisition date means the first day on which 

there is a qualified stock purchase (acquisition of stock). (Int. Rev. Code section 338(h)(2).) A 

"qualified stock purchase" is the acquisition of the stock of a corporation by another corporation. 

(lnt. Rev. Code Section 338(d)(3).) 

Appellant has not established that the section 338 (h)(10) requirements were met. 

The stock purchase agreement provides that at the Buyer's written notice, a section 338(h)(10) 

election could be made: 

III 
III 
III 
III 

5 Ajoint election under section 338(h)(1) is desirable "if the seller has a substantial gain on its 
subsidiary'S stock and the subsidiary also has a substantial gain on its assets; and it is even more 
advantageous if the subsidiary's inside asset gain is lower than the parent's outside stock gain." 
(ld.) 
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(d) 338(h)(10) Election. AutoNation hereby agrees and acknowledges 
that, at Buyer's option exercisable by written notice to AutoNation no 
later than the 15th day of the ninth month following the month in which 
the Closing Date occurs, AutoNation shall join Buyer in making a 
338(h)(10) election with respect to the transactions contemplated 
herein. [Emphasis added.] 

(ld. at Section 5.9 Tax Matters, page 18.) 

As substantiation that the Buyer made the election, appel/ant does not provide the 

written notice or cooperative documents referenced in the stock purchase agreement, but instead 

refers to Statement 1 on Lebo Automotive, Inc.'s 2000 tax return. Lebo Automotive, Inc.'s 2000 ta 

return is unsigned, but dated September of 2001. (See Appeal Letter, Exhibit C.) Statement 1 

reads in relevant part as follows: 

On July 17, 2000, Lebo Automotive (PurchaSing Corporation) acquired 
100% of outstanding shares of common stock in Manhattan Beach 
Motors, Inc. DBA Manhattan Beach Toyota (EIN 95-4224776). 
Manhattan Beach Motors, Inc. was subsequently merged into an 
existing Delaware Corporation, Lebo Automotive, Inc. on July 17, 2000. 

Lebo Automotive, Inc. (Buyer) and Autonation, Inc. (Seller) have agreed 
to IRS Code 338{h)(10) election. 

All financial reporting transactions have been reported under EIN 
95-4224776 (Manhattan Beach Motors, Inc.). Lebo Automotive, Inc. 
received an IRS notification dated January 23,2001 informing Lebo 
Automotive, Inc. of the assignment of EIN 95-4838290. All financial 
report(ing) transactions by Lebo Automotive in tax year 2001 will be 
submitted under EIN 95-4838290. [In its original form, Statement 1 
was entirely capitalized; respondent reformatted Statement 1 for ease 
of reading.] 

(See Appellant's Appeal Letter, Exhibit C.) 

As a threshold matter, elections under section 338 may only be made if the 

purchaser is a corporation. However, the stock purchase agreement provides that the buyer was 

appellant, Leo Boese, as an individual. Therefore, appellant has not established how his new 

corporation, which did not even exist until several months after the stock purchase agreement was 

executed, could be the buyer of the Toyota Dealership. 

Furthermore, appellant has not established that the 338 (h)( 10) election was either 

actually or timely made. The stock purchase agreement provided that at the option of the buyer, a 

section 338(h)(10) election could be made. By law, the election must be fi led with the Internal 
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Revenue Service by the 15th day of the 9th month after the acquisition date. The acquisition date of 

the Toyota stock was approximately July of 2000 and nine months after that date is April of 2001. 

The only evidence that the election may have been made is the statement on Lebo 

Automotive's federal income tax return for tax year 2000. In addition to the fact that the return is 

unsigned, it was dated as of September of 2001 which is well after the April of 2001 due date. 

Substantiation that the election was properly and timely made would be at a minimum the written 

notice to the Seller and the federal Form 8023, Elections Under Section 338 for Corporations 

Making Qualified Stock Purchases. (See e.g., Exhibit H. Internal Revenue Service Form 8023, 

Rev. 2-2006.) Neither of these documents has been provided. 

Finally, the section 338(h)(10) regulations contain a provision to ensure that 

taxpayers are not circumventing the requirement that a corporation (rather than an individual) 

must be the purchaser of a qualified target stock. Specifically, while the regulations state that an 

individual cannot make a section 338(h)(10) election, they provide that an individual may form a 

new corporation (Le., Lebo Automotive) to purchase the stock of the target (Old Manhattan Beach 

Toyota). However, the new corporation will not be treated as the purchaser if the new corporation 

quickly liquidates, or otherwise disposes of the target. Specifically, the regulations provide that: 

(b) Rules relating to qualified stock purchases - (1) Purchasing 
corporation requirement. An individual cannot make a qualified stock 
purchase of target. Section 338(d)(3) [26 USCS § 338(d)(3)] requires, 
as a condition of a qualified stock purchase, that a corporation 
purchase the stock of target. If an individual forms a corporation 
(new P) to acquire target stock, new P can make a qualified stock 
purchase of target if new P is considered for tax purposes to purchase 
the target stock. Facts that may indicate that new P does not purchase 
the target stock include new P's merging downstream into target, 
liquidating, or otherwise disposing of the target stock following the 
purported qualified stock purchase. 

(Treas. Reg. § 1.338-3(b)(1).) 

In this case, the stock purchase took place between April of 2000 when the stock 

purchase agreement was entered into and the closing date of approximately July 18, 2000. Less 

than one month later, on August 9,2000, appellant's new corporation requested a Tax Clearance 

Certificate for the target, Manhattan Beach Toyota, which certificate was issued October 5, 2000. 

(Exhibit I.) The Tax Clearance Certificate indicated that Manhattan Beach Toyota ceased doing 
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business on July 18, 2000. (ld.) In addition, the Secretary of State's records indicate that 

Manhattan Beach Toyota was merged into Lebo Automotive as of October of 2000. (Exhibit G.) 

These are clearly facts that indicate that Lebo Automotive should not be considered as purchasing 

the stock of Old Manhattan Beach Toyota for purposes of section 338(h)(10). 

In effect, the regulations are applying the step transaction doctrine to recast a 


transaction in which the individual is the true purchaser of the stock. The step transaction doctrine 


treats interrelated yet formally distinct steps of an integrated transaction as a single transaction 


when the steps are interrelated, interdependent, and intended from the outset to reach an ultimate 


result. (Commissioner v. Court Holding Co. (1945) 324 U.S. 331, 334; Minnesota Tea Co v. 


Helvering (1937) 302 U.S. 609, 613.) As succinctly stated in Commissioner v. Court Holding, 


supra, 324 U.S. at p. 334: 


The incidence of taxation depends upon the substance of the 
transaction." .., 'To permit the true nature of a transaction to be 
disguised by mere formalisms, which exists solely to alter tax liabilities 
would seriously impair the effective administration of the tax policies of 
Congress. 

Courts have developed several different tests under the nomenclature "step 

transaction" to determine if the steps should be viewed as a whole. Under the "end result" test, a 

series of transactions will be stepped together whenever the evidence shows that the parties' 

intent at the outset was to achieve the particular result, and that the separate steps were all 

entered into as means of achieving that result. (See Kuper v. Commissioner, (5th Cir. 1976) 533 


F.2d 152; Minnesota Tea Co. v. Helvering, supra, 302 U.S. 609,613.) 


Therefore, in accordance with the 338(h)(10) regulations and general principles of 

tax law, viewing the steps as a whole in this transaction, the actual purchaser was appellant 

Leo Boese as an individual. Appellant purchased the Toyota Dealership stock, rather than its 

assets. Therefore, appellant has not demonstrated how he met the original acquisition 

requirements such that he should be entitled to the exclusion of gain. As a policy matter, not 

allowing appellant to do indirectly what he eQuid not do directly is consistent with legislative intent 

as appellant did not create a new business or make a new investment in an existing business as 

contemplated by the statute. 
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CONCLUSION 

For the reasons stated above, respondent requests that its action be sustained. 

Respectfully submitted, 

FRANCHISE TAX BOARD 

BY~H.Ih~
H. Hodges 


Tax Counsel IV 


Date: 03.10.11 

Case Unit No. 18570389976875166 


Appeals\Correspondence\Reply Brief 
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Page 1 

1 OF 1 RECORD(S) 

California Secretary of State 

Corporate Filing 
Business Information 

Filing Number: C1463160 
Name: MANHATTAN BEACH MOTORS,INC. 

Name Type: LEGAL 
STANDARD MAILING Address: 110 S E SIXTH ST FLR 20TH 

FT LAUDERDALE. FL 33301 
ORIGINAL MAILING Address: 	 110 S E SIXTH ST 20TH FLR 

FT LAUDERDALE 
FL 
33301 

Business Type: CORPORATION 
Filing Type: ARTICLES OF INCORPORATION 

Status: MERGED OUT 
Place Incorporated: CALIFORNIA 
Date Incorporated: 06112/1989 
Foreign/Domestic: DOMESTIC 

For Profit: YES 
Tax Program: NOT SUSPENDED (GOOD STANDING) 

Registered Agent 

Name: SYSTEM. C T CORPORATION 


Title: REGISTERED AGENT 

Registered Agent Address 818 W 7TH ST 


LOS ANGELES, CA 90017·3407 


Stock Information 
Stock 

Additionallnformation: STOCK 

Historical Registered Agents 
Name: SYSTEM, C T CORPORATION 

Title: REGISTERED AGENT 
Registered Agent Address 818 W TrH ST 

LOS ANGELES, CA 90017·3407 

Name: C T CORPORATION SYSTEM 
Title: REGISTERED AGENT 

Registered Agent Address 818 W 7TH ST 
LOS ANGELES, CA 90017·3407 

Officers 
Name: 	 HEUER, JERRY 

Title:PRESIDENT 
Contact Type:OFFICER 

Standard Address: 	 Type:CONTACT 
1510 N SEPULVEDA BLVD 
MANHATTAN BEACH, CA 90266·5110 

Original Address: 	 1510 N SEPULVEDA BLVD 
MANHATTAN BEACH 

EXHIBIT: 6 
PAGE t-O-FO----~: 



Page 2 

Officers 
CA 
90266 

Filing History 
Filing Date: 10105/2000 
Filing Type: FlUNG 
Description: MERGER;OUTGOING-MERGED INTO Q DE; LEBO AUTOMOVIVE, INC. 

Filing Date: 10/05/2000 
Filing Type: FILING 

Ref No: D0630232 
Description: MERGER:OUTGOING-MERGED INTO Q DE;LEBO AUTOMOVIVE, INC. 

Filing Date: 03/20/1998 
Filing Type: FlUNG 

Corp No.: C2057471 
Description: MERGER;MERGED IN C2057471; RI/MEM MERGER CORP. 

Filing Date: 03/20/1998 
Filing Type: FILING 

Ref No: A0506313 
Corp No.: C2057471 

Description: MERGER;MERGED IN C2057471 ;RIIMEM MERGER CORP. 

Filing Type: FlUNG 

Ref No: 0699616 


Description: STATEMENT OF OFFICERS 


Important: The Public Records and commercIally available data sources used on reports have errors. Data is sometimes 
entered poorly, processed incorrectly and is generally not free from detect. This system should not be relied upon as 
definitjvely accurate. Before relying on any data this system supplies, it should be independently verified. Por Secretary 
of State documents. the fo11olol1ng data is for information purposes only and is not an official record. Certitied copies 
may be obtained from that individual state's Department of State. 

Your DPPA Permissible Use is: Government Agency 
Your GLBA Permissible Use is: Legal Compliance 

CopYOghtC> 2011 LexisNexis, 01 division or Reed Elsevier Inc. All rights reserved. 



Form 8023 
IRev. FebrulllY 2006) 
Depa'IFIl!Inl 01 Ille 1'••lMY 
IntBrnal Revenue Service 

Elections Under Section 338 for 
Corporations Makl'ng Qualified Stock Purchases 

... See separate instructions. 

OMB No. 1545-1428 

Section A-1-Purchasing Corporation 

1a Name and address of purchasing corporation 1b Employer identification number 

1 c Tax year ending 1 d State or country of incorporation 

Section A-2-Common Parent of the Purchasing Corporation 

2a Name and address of common parent of purchasing corporation 2b Employer identification number 

2c Tax year ending 2d State or country of incorporation 

Section B-Target Corporation 

3b Employer identification number 3a Name and address target corporation 

3c Tax year ending 3d State or country of incorporation 

Section C-Common Parent of Selling Consolidated Group, Selling Affiliate, 
S Corporation Shareholder, or U.S. Shareholder 

Complete only for a section 33B(h)(10) election or if target was a member of a consolidated group or a controlled foreign corporation (CFC) 
or had been a CFC within the preceding five years. 

4a Name and address of common parent the selling consolidated group. 
selling affiliate, U,So shareholder{s) of foreign target corporation. or 
S corporatIOn shareholder(sj 

4b Identifying number(sj 

4c Tax year ending 

Section D-General Information 

5a AcqUisition date 5b What percentage of target corporation stock was purchased: 

(i) During the 12-month acquisition period? ~~___ % 

~~~~~._.~~~____________.l--...-..:(i.:..i)_D_n_th_B_ac_q'-u_is_it_io_n_d_a_IB_?____%________~________ 

For Paperwork Reduction Act Nolice, see separate instructions. Cal. No. 499722 Form 8023 IRev.2·2008) 

EXHIBIT)~ . 
PAGE-L~ 




---- -

FOrm 8023 (Rev. 2-2006) Page 2 

Section E-Elections Under Section 338 
--.~.~---~-------------------------------

6 Check here 10 make a secllon 338(h)(1O) election lor Ihe largel corporation listed in Section B on page 1 .... 0 
7 Check here to make a seclion 338 election (other than a section 338(h)(10) election) tor the target corporation listed in Seclion B on 

page 1. .... 0 
8 If the box on line 7 is checked tor the target corporation listed in Section B on page 1, check here to make a gain recognition eJection 

for that corporation (see instructions) .... 0 
9 Check here if this form is filed to make a section 338 electlon tor any target corporation in addition to the one listed in Section 8 on 

page 1. .... 0 
Purchasing Corporation(s) Signature(s) 
Under penalties of perjury, I state and declare Ihat I am authorized 10 make the elecliOn(s) on lines 6, 7. 6, and 9 on behalf of the purchasing corporation,s). 

Date 

Consolidated Selling Group or Selling Affiliate Signature (Section 338(h)(10) Election) 
Under penalties 01 perjury, I stale and declare thai I am authorized to make the section 338(11)(10) election on line 6 on behelf 01 the common parenl 01 the selling 
consolidated group or on behalf 01 Ihe selling affi~ate. 

~ T-,-t~--------------------------------------~ Signature of authorized person lor 'I'>e common parent or salling Date 
affiliate 

S Corporation Shareholder(s) Signature(s) (Section 338(h)(10) Election) 
Under penalties 01 perlury. I slate and declare that I am a shareholder of the S corporation target or that I am authorized to make the section 33B(h)(10) alecttoo on 
line 6 on behall 01 that shareholder. If more than one shareholder, altaeh a schedule with other signatures. 

~ -n-tle---------------------------------------~ Signature 01 S corporation shareholder Dale 

Form 8023 (Rev. 2-20(0) 

EXHIB11_~ 
PAGE ~--OFS--
@ Printed an recycled pap.' 



~l\\ Department of the Treasury 
~&'" Internal Revenue ServiceInstructions for Form 8023 

(Rev. February 2006) 

Elections Under Section 338 for Corporations Making Qualified Stock Purchases 

Section references are to the Internal Revenue Code unless otherwise noted. 

General Instructions 

Purpose of Form 
Use Form 8023 to make elections 
under section 338 for a corporation 
(the "target" corporation) if the 
purchasing corporation has made a 
qualified stock purchase (aSP) of the 
target corporation. 

If a section 338(g) election is made 
for the target, the target is treated for 
purposes of Subtitle A of the Code as 
having sold all of its assets on the 
acquisition date and then as having 
purchased the assets as a new 
corporation ("new" target) on the day 
after the acquisition date. (For 
periods on or before the acquisition 
date. the target is sometimes referred 
to as the "old" target.) In addition, the 
target must recognize gain or loss on 
the deemed sale of its assets. 

If a section 338(h)(10) elecUon is 
made for the target, the target 
generally is treated as making the 
deemed sale and liquidating. The 
treatment of the target shareholders 
generally is consistent with the sale 
and liquidation treatment. A section 
338(h}(10) election cannot be made 
for a target corporation unless it is 
acquired from a selling consolidated 
group. a selling affiliate (as defined in 
Regulations section 1.338(h)(10)
1 (b)(3)), or an S corporation 
shareholder (or shareholders). 

Who Must File 
Generally. a purchasing corporation 
must file Form 8023 for the target. If a 
section 338(h)(10) election is made 
for a target. Form 8023 must be filed 
jointly by the purchasing corporation 
and the common parent of the selling 
consolidated group (or the selling 
affiliate or an S corporation 
shareholder(s)). If the target is an S 
corporation. a section 338(h)(10) 
election must be made by all of the 
sharehOlders of the target. including 
shareholders who do not sell target 
stock in the asp. 

When and Where To File 
File Form 8023 by the 15th day of the 
9th month after the acquisition date to 
make a section 338 election for the 

EXHIBIT: \\ 


target corporation. In the case of a 
Foreign Purchasing Corporation. see 
Special Instructions for Foreign 
Purchasing Corporations on page 2. 
File Form 8023 with the Internal 
Revenue Service. Submission 
Processing Center. P.O. Box 9941, 
Mail Stop 4912, Ogden, UT 84409. 

Elections for Multiple Targets 
One Form 8023 (rather than multiple 
forms) may be used for targets that 
meet these three requirements: 

1. Each has the same acquisition 
date. 

2. Each was a member of the 
'same affiliated group (defined below) 
immediately before the acquisition 
date, and 

3. Each is a member of the same 
affiliated group immediately after the 
acquisition date. 

All of the information that would be 
required for the additional targets if a 
separate Form 8023 were filed must 
be provided for that target in 
schedules attached to the form. If a 
form is used to make an election 
under section 338 for more than one 
target. check the box on line 9. In an 
attached schedule, provide the 
information requested in Sections 
A-1. A-2, B, C, and D for each target 
corporation other than the one shown 
in Section B of the form. In the 
schedule. also state which elections 
are made for each target (i.e .• 
information corresponding to lines 6, 
7. 8. and 9 of Section E). Include the 
appropriate signature or signature 
attachment for each target. See 
Signature(s) on page 2. 

One special instruction applies to 
section 338 elections for lower-tiered 
targets. whether one or more Forms 
8023 are filed to make the elections. 
If, for example, P purchases target A, 
target A owns target B, and P makes 
a section 338 election for target A. 
this results in a deemed asp of 
target B. To make an election for 
target B. complete and sign Form 
8023 as if the purchasing 
corporation(s) of the directly 
purchased target were the purchasing 
corporation{s) of the lower-tiered 
target. 

Cat. No. 249871 

Definitions 
A qualified stock purchase (aSP) is 
the purchase of at least 80% of the 
total voting power and value of the 
stock of a corporation by another 
corporation during a 12-month 
acquisition period, Preferred stock (as 
described in section 1504(a){4)) is not 
included in computing voting power or 
value. See section 338(h)(3) for the 
definition of ·purchase.· 

The acquisition date is the first 
day on which a asp has occurred. 

In general, the 12-month 
acquisition period is the 12-month 
period beginning with the first 
acquisition by purchase of stock 
included in the asp. See section 
338(h)(1) for additional rules, Also 
see Regulations section 1.338-8(j)(2). 

The term affiliated group means 
an affiliated group as defined in 
section 1504(a), determined without 
regard to the exceptions contained in 
section 1504(b). 

Specific Instructions 
Employer identification number. 
An employer identification number 
(EIN) must be included for each 
corporation identified in Section A-1. 
A-2. B. or C or on attached 
schedules. An EIN is not required if 
the corporation does not have. and is 
not otherwise required to have, an 
EIN. 
Country of incorporation. When 
identifying the country of 
incorporation. include pOlitical 
subdivisions, if any. 
Tax year ending. The tax year 
ending date of any corporation is 
determined without regard to any 
asp. 

Section A-1-Purchasing 
Corporation 
If more than one member of an 
affiliated group purchases stock of 
the target corporation listed in Section 
B (or identified on an attached 
schedule). enter in Sectlon A-1 the 
name of the corporation thai acquired 
the largest percentage (by value) of 
the target's slock in the asp. if two 
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or more affiliates acquired equal 
amounts of target stock, insert the 
name of anyone of them in Section 
A-1. On an attached schedule, 
provide the information requested on 
this form for each purchasing . 
corporation other than the one listed 
in Section A-1 . Also provide a 
schedule that lists which target stock 
was acquired by each purchasing 
corporation. 

Section A-2-Common 

Parent of the Purchasing 

Corporation 

If the purchasing corporation is a 

member of a consolidated group, 

complete Section A-2. 


Section C-Common Parent 
of Selling Consolidated 
Group. Selling Affiliate, S 
Corporation Shareholder, or 
U.S. Shareholder 
If Form 8023 is filed to make a 
section 338(h)(1 0) election for a 
target that is an S corporation, the 
information requested in Section C 
must be provided for each 
shareholder of the S corporation 
target. Attach a schedule with respect 
to the other shareholders. If Form 
8023 is filed to make a section 338 
election for a target that is or was a 
controlled foreign corporation (CFC), 
enter In Section C the name of the 
U.S. shareholder that owned the 
largest percentage (by value) of the' 
target's stock immediately before the 
acquisition date. If two or more U.S. 
shareholders acquired equal amounts 
of target stock. enter the name of any 
one of them in Section C. On an 
attached schedule, provide the 
information requested on this form for 
each U.S. shareholder other than the 
one listed in Section C. If a U.S. 
shareholder is a member of a 
consolidated group other than Ihe 
common parent. also provide the 
name and E1N for the common parent 
of the U.s. shareholder's group. 
Line 4b. Identifying number. Enter 
the social security number (SSN) for 
an individual. Enter the EIN for a 
corporation. 

Section E-Elections Under 
Section 338 

IfLine 8. Gain recognition election. 
a gain recognition election is made 
for a target. it applies to the 
purchasing corporation and all 
members of its affiliated group that 
hold nonrecently purchased target 
stock (that is, stock in the target 

acquired prior to Ihe 12-month 
acquisition period). See Regulations 
section 1.338-5(d). If a section 
338(h)(1 0) election is made for a 
target, a gain recognition election is 
deemed made by each purchasing 
group member. 

If a gain recognition election is 
actually made (not deemed made) for 
a target corporation, attach a 
schedule providing the target 
corporation's name and the name, 
address, and EIN of each purchasing 
group member holding nonrecenlly 
purchased stock. The schedule must 
also contain the following declaration 
(or a substantially similar declaration): 
"EACH CORPORATION HOLDING 
STOCK SUBJECT TO THIS GAIN 
RECOGNITION ELECTION AGREES 
TO REPORT ANY GAIN UNDER 
THE GAIN RECOGNITION 
ELECTION IN ITS FEDERAL 
INCOME TAX RETURN (INCLUDING 
AN AMENDED RETURN, IF 
NECESSARY) FOR THE TAX YEAR 
IN WHICH THE ACQUISITION DATE 
OF THE TARGET OCCURS." 

The schedule must be signed on 
behalf of each purchasing group 
member holding nonrecently 
purchased target stock by a person 
who states under penalties of perjury 
that he or she is authorized to act on 
behalf of the corporation. 

A gain recognition election for the 
target also applies to any target 
affiliate that has the same acquisition 
date as the target and for which a 
section 338 election is made. Attach 
a schedule with the information 
requested above for each such target 
affiliate. 

Signature(s) 
If the common parent of a 
consolidated group is the agent of the 
purchasing corporation under 
Regulations section 1.1502-77, the 
person authorized to sign the 
statement of section 338 election is 
the person authorized to act on behalf 
of that common parent. 

If a asp of a target corporation is 
made by two or more corporations 
that are members of the same 
affiliated (but not conSOlidated) group, 
Form 8023 must be signed by a 
person authorized to sign on behalf of 
each corporation. 

If a section 338(h)(1 0) election is 
made for an S corporation, Form 
8023 must be signed by each S 
corporation shareholder regardless of 
whether the shareholder sells his 
interest in target stOCk in the asp. 

If multiple signatures are required, 
the signatures must be provided on a 
"SIGNATURE ATTACHMENT" to the 
form under the appropriate 
"declaration under penalties. of 
perjury" (this is the statement that 
appears on Form 8023 immediately 
above the relevant signature line). 
Write "See attached" in the signalure 
area of the Form 8023. 

Special Instructions for 
Foreign Purchasing 
Corporations 
Unless otherwise specifically noted. 
the general rules and requirements in 
these instructions apply to foreign 
purchasing corporations. 

Who must file. Generally, the 
purchasing corporation must file Form 
8023. However. the U.S. 
shareholders of controlled foreign 
purchasing corporations described in 
Regulations section 1 .338-2(e )(3) 
may make the section 338 election 
for the purchasing corporation. The 
shareholders may make this election 
only jf the purchasing corporation is 
not required under Regulations 
section 1.6012-2(g) to file a U.S. 
income tax return for the tax year that 
includes the acquisition date. 

To make this election, complete 
Form 8023 and attach a statement to 
the form showing the name, address. 
identifying number, country in which 
organized, and stock interest of each 
U.S. shareholder. The statement 
must be signed by each U.S. 
shareholder. When signing the 
statement, each U.S. shareholder 
must state under penalties of perjury 
that the stock interest for that 
shareholder specified in the 
statement is correct. Write "See 
attached" in the signature area of 
Form 8023. 

As an alternative to a jointly signed 
statement, the shareholder signatures 
may be shown on separate 
statements attached to Form 8023. If 
a U.S. shareholder is not an 
individual or does not have delegated 
authority to sign the statement, the 
person signing must state under 
penalties of perjury that he or she is 
authorized to sign the statement for 
the U.S. shareholder. File Form 8023 
for the foreign purchasing 
corporation's tax year that includes 
the acquisition date. 

Form 8883. Each U.S. Shareholder 
must also file Form 8883, Asset 
Allocation Statement Under Section 
338, with Form 5471, Information 
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Return of U.S. Persons With Respect 
to Certain Foreign Corporations. See 
the Instructions for Form 8883. 
When to file. Special rules may 
apply to foreign purchasing 
corporations. The time during which a 
qualifying foreign purchasing 
corporation may make a section 338 
election for a qualifying foreign target 
is described in Regulations section 
1.338-2(e)( 1). 

Special Instructions for 
Foreign Targets 
Unless otherwise specifically noted. 
the general rules and requirements in 
these instructions apply to foreign 
targets.. 

A section 338 election will not be 
valid for a target that is a controlled 
foreign corporation. a passive foreign 
investment company, or a foreign 
personal holding company unless 
affected U.S. persons who own stock 
in these targets are notified, In 
writing. as set forth in Regulations 
section 1.338-2(e )(4). 
Form SBS3. Each U.S. shareholder 
must also file Form 8883 with Form 
5471. See the Instructions for Form 
8883. 

Attachments. Attach a schedule 
listing the date of each purchase of 
foreign target stock, each purchaser's 
name, the percentage purchased by 
each purchaser, and the name and 
place of incorporation of any selling 
entities. If affected U.S. persons 
owning stock in the target are 
notified, attach a schedule containing 
the name and EIN or SSN of each 
U.S. person. 

Paperwork Reduction Act Notice. 
We ask for the information on this 
form to carry out the Internal 
Revenue laws of the United States. 
You are required to give us the 
information. We need it to ensure thai 
you are complying with these laws 
and to allow us to figure and collect 
the right amount of tax. 

You are not required to provide the 
information requested on a form that 
is subject to the Paperwork Reduction 
Act unless the form displays a valid 
OMB control number. Books or 
records relating to a form or its 
instructions must be retained as long 
as their contents may become 

material in the administration of any 
Internar Revenue law. Generally. lax 
returns and return information are 
confidential. as required by section 
6103. 

The time needed to complete and 
file this tax form will vary depending 
on individual circumstances. The 
estimated average time is: 

Recordkeeping 9 hr.. 19 min. 

Learning about the law 

or the form 1 hr. 35 min. 


Preparing and sending 

the form to the IRS. 1 hr., 48 min. 


If you have comments concerning 
the accuracy of these time estimates 
or suggestions for making this form 
simpler. we would be happy to hear 
from you. You can write to the 
Internal Revenue Service. Tax 
Products Coordinating Committee. 
SE:W:CAR:MP:T:T:SP. 1111 
Constitution Ave., NW. IR-6406, 
Washington. DC 20224. Do not send 
this form to this address. Instead, see 
When and Where To File on page 1. 
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REC'O' AUG 11 2000 SAC 


•~<ARjS 
REQUEST FOR TAX CLEARANCE 

August 09, 2000 

Tax Clearance Unit 
Franchise Tax Board 
9645 Butterfield Rd 
Sacramento CA 95827 

RE: MANHATTAN BEACH MOTORS, INC. 

Enclosed is the Request for Tax Clearance form [Ol'the above named entity(ies). 
Please issue tax clearance as soon as possible, If you have any questions or concerns, 
please call me at (916) 497-0737. Thank you III advance for your assistance with this 
matter. 

1~C1 .. i~. '::orporate Services 


lO05 12th Street, SUIte G EXHIBIT: 
 :r: 
~)ocrCllnenlo, CPo 95814 PAGELOF-=:L 
loll free 888-595-2747 
nhoJle 916497-0737 
f:v ()8B-~·)55·2747 



CALIFORNIA FORMReqiles.t for Tax Clearance 
Certificate - Corporations 3555 

I 
Corporation name 

6/12/89 
I 
·Date business 
ceased or will 

/ 'cease in California: 7/18/00 

Caillorflia corporalion number 

0 

tor which a California 
return has been filed: 1999 

The Franchise Tax Board will issue a tax clearance certificate when all taxes have been paid or secured. If a final 
return has not been filed, one should be filed within 2 months and 15 days atter the close of the month in which the 
dissolution or withdrawal takes place. All returns remain subject to audit until expiration of the normal statute& ot' ._/ .. 

limitation. ~rJ V_ 
Please indicate the status of ANY IRS activity:Jfl . ... 
Has the IRS redetermined the corporation's income tax 
liability for any prior year(s) that you have not previously 
reported to us? Q Yes lj No 

Ifyes, send us a copy of the Revenue Agent's Report. 

Is the IRS currently examining the corporation or has the 
corporation been notified of a pending examination? 
o Yes £) No Ifyes, indicate the years involved' 

Current examination: 

Pending examination: 

COMPLETE PAGES 2 AND 3 OF THIS FORM FOR AN INDIVIDUAL OR OTHER ENTITY ASSUMPTION OF 

TAX LIABILITY. COMPLETE PAGE 4 FOR A CORPORATION, LIMITED LIABILITY COMPANY, OR LIMITED 

LIABILITY PARTNERSHIP ASSUMPTION OF TAX LIABILITY. 

/{ the tax clearance certificate is to be issued on a taxes paidbasis, check this box andprovide a copy ofyour. ? 

final tax return. 0 I"~, hI' 


Supplemental Information. Please furnish the following information if the business conducted in California will be 
continued by another corporation atter the merger of the original corporation. 
Name oIlranslarae ICalifornia corporation nllmber oltranslsfae 

j 
N/A I 

Date assels Iransferred 10 transleree Section of the Internal Revenue Code applicable to the transfer of 

Taxpayer's Business or assets: 

If the tax clearar:lce certificate is to be mailed to someone other than the corporation listed above, complete the following: 
fA copy of the'tax clearance certificate will be sent fo the Secretary ofState.} 

IName 

IAddress." 

J00512"'S['SuiteG KARISI1-,1----- SucntlllCJltu CA 95814 Co,,""'.I. Sc.·vice. 

888.595.2747 IPhone number ( 949 ) 759-7888 
Mail completed form to: DOCUMENT FILING SUPPORT UNIT 

SECRETARY OF STATE - BUSINESS FILINGS 
1500 ELEVENTH ST 
SACRAMENTO CA 95814 

For more information concerning this form, telephone the Franchise Tax Board at (916) 845-4124. 


Assistance for persons with disabilities: We comply with provisions of the Americans with Disabilities Act. Persons 

with hearing or speech impairments, ca": trom voice phone (800) 735·2922, or from TTYITDD (800) 822-6268. 


EXHI BIT: ::t:. 
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CORPORATION, LIMITED UABILITY COMPANY, OR LIMITED LIABILITY 
PARTNERSHIP ASSUMPT10N OF TAX LIABILiTY 

The Assumption of Tax Liability 

of (J) MANHA'ITAN BEACH MJIDRS, INC. 	 ) 


) 

________________________________________~A~co~w~or~a~ti~on~) __~1~4~6~3~1~6~O__________ 

) Corporation no, 
.-,,')by (2) I.EPO MUDM'YrTIlE, INC .<' 'pc::: 

 Y,'
  

Corporution no. or SOS file no. • 

incorporated, organized, or qualified todo business within the State of California. unconditionally 
agrees to file with the Franchise Tax Board all returns and data that is required and unconditionally 
agrees to pay in full all tax liabilities, penalties. interest and fees of (l) ___________ 

MANHATI'AN BEACH l>UIDRS c INC. 

(2) LEBO AU'IDMOI'IVE, INC. 

,;;~~~l!~L.Le, or LLP name 
By=X .~.~ 

Signature and title of officer/manager/partner 

Leo Boese, President 
J 

personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) 
whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in hisJher/their authorized capacity(ies), and that by his/her/their signmure(s) on the 
instrument the entity upon behalf of which the person(s) acted, executed the instrument. 

Signature___---:?-s;:t::::::=~~_=::...':::'~~=-=~~:-.--------t_ L........... BAR8ARA L STIMSON 
Commission *122672P 

Notc:ry Pub/'c - CoflfaniQ f 
los Angeles County -

My Comm. Ex;::lres j~28,m3 

'LLC and LLP assumers must provide a financial statement. 
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STATE OF CALIFORNIA 

FRANCi-nSE TAX BOARD 


'rll BOX 1468 
SACRAMENTO CA 95812-1468 

~In reply refer to.-. 
September 19, 2000 

KARIS CORPORATE SERVICES 
CHRIS BARONE 
1005 12TH ST STE G 
SACRAMENTO CA 95814 

ENTITV ID 
MANHATTAN BEACH MOTORS, INC. 

We acknowledge your request for a Tax Clearance Certificate. 

A corporation is required to file a return for each year and pay at 
least the minimum tax until it is dissolved or withdrawn through the 
Office of the Secretary of State. The dissolution or withdrawal 
cannot be completed until a Tax Clearance Certificate is issued by 
this office indicating 	all taxes have been paid or are otherwise 
secured. 

A minimum tax of $800.00 must be paid for each accounting period even 
though the corporation 	is inactive or operated at a loss. 

We reviewed the Assumption of Tax Liability that you submitted to the 
Franchise Tax Board. To complete the dissolution process, please submit a 
financial statement providing the net worth of the assumer, Lebo Automotive 
Inc. #2194503. We require this information when the assumer is a newly 
qualified corporation or a limited liability company•. 

The corporation must provide an assumer or file a final tax return and 
request a Tax Clearance Certificate on a taxes paid basis. (Refer to 
enclosed FTB 1038). 

A Tax Clearance Certificate may be issued if the balance due as stated 
below is paid: 

INCOME YEAR DESCRIPTION OF UNPAID 
ENDED LIABILITV AMOUNT 

02/29/00 	 Assessment based on data furnished 
Tax $ BOO.OO 



September 19, 2000 

KARIS CORPORATE SERVICES 

ENTITY ID : 

Page 2 


Penalty 254.64 

Interest 34.00 


Balance due $1,088.64 

Before a Tax Clearance Certificate may be issued, the corporation must 
file return(s) for the periodCs): 

From 03/01/98, to 02/28/99. 

File the return(s) on the enclosed formes). 

When fj1ing the return, take credit for $800.00 in the account. 

Please return a copy of this letter with your response, using the 
enclosed envelope. 

Tax Clearance Unit 
Special Activities Group 
P.O. Box 1468 
Sacramento, CA 95812-1468 

S KANTNER 
GENERAL TAX AUDIT 
TELEPHONE (916) 845-6057 

EXHIBIT: :I: 
PAGE?oF:i 

COpy 

http:1,088.64


STATE OF CALIFORNIA 
FRANCHISE TA~ BOARD 
PO BOX 1468 
SACRAMENTO CA 95812-1468 TAX CLEARANCE 

CERTIFICATE 

EXPIRATION DATE: January 12, 2001 
October 5, 2000 

KARIS CORPORATE SERVICES 
CHRIS BARONE 
1005 12TH 5T STE G 
SACRAMENTO CA 95814-3940 

ISSUED TO : MANHATTAN BEACH MOTORS, INC. 
ENTI TY ID 

This letter certifies that all taxes imposed under the Bank and 
Corporation Tax law on this corporation have been paid or are secured by 
bond, deposit, or other security. 

Please note the following: 

* 	 A final tax return, if not already filed, is due two months and 15 days 
after the close of the month in which dissolution or withdrawal takes 
place. If the corporation was inactive prior to that date, attach a 
statement to the tax return giving the date it became inactive. 

* 	 Filed tax returns remain subject to audit until the expiration of the 

statute of limitations. 


* 	 If the corporation does not file the tax returns, we may issue 

additional assessments. 


We sent a copy of this Tax Clearance Certificate to the SecretarY of State. 
Please retain this letter for your records. 

PLEASE NOTE: By the expiration date above, the corporation must file all 
documents reQuired by the Secretary of State to dissolve, withdraw, or 
merge. If the corporation does not complete this process, it will remain 
subject to the filing requirements of the Bank and Corporation Tax Law. 

To 	 obtain these documents, please write to: 

SECRETARY OF STATE 
1500 lIth St. I 3rd Floor 
SACRAMENTO, CA 95814-5701 

You can also call them at (916) 657-5448 or access their website at 
www.ss.ca.gov 

EXHIBIT: :::r: 
PAGE~-OF1~ 

http:www.ss.ca.gov


October 5, 2000 

KARIS CORPORATE SERVICES 

ENTITY ID : 

Page 2 


Franchise Tax Board 

Telephone (800) 852-5711 


Tax Clearance Unit 

Taxpayer Services Center 

Telephone (aoo) 852-5711 


EXHIBIT: :t. 
PAGE.:lDeJ: 

COpy 




