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This staff analysis is provided to address various administrative, cost, revenue and policy
issues; it is not to be construed to reflect or suggest the BOE’s formal position.

3. This bill should contain a specific appropriation to the BOE.  This bill proposes
that the BOE collect a fee on and after January 1, 2005, which is in the middle of the
state’s fiscal year. In order to properly notify feepayers, develop computer programs,
reporting forms, and hire appropriate staff, an adequate appropriation would be
required to cover the BOE’s administrative start-up costs that would not already be
identified in the BOE’s 2004-05 budget.
The constitutional and statutory provisions prohibit the BOE from using special fund
appropriations to support the administration of the covered electronic waste
recycling fee program.  Without an appropriation for administrative start-up costs, the
BOE would have to divert General Fund dollars to the covered electronic waste
recycling fee program, which would have a negative impact on the revenues of State
and local government.

4. Duplicative responsibilities.  This bill would require, on or before November 1,
2004, the IWMB (in consultation with the BOE) to issue a notice to affected retailers
regarding their obligation to register, collect and remit the fee to the BOE.  The
IWMB would also establish a call center for the purposes of responding to inquiries
regarding the registration, payment or collection of the fee.
BOE staff is concerned that it would be costly, inefficient, and duplicative to have the
IWMB commence a new fee program only to have it taken over by the BOE within
two months.  In addition, BOE staff has serious concerns that the IWMB may not
capture all feepayers, which could result in the BOE inheriting a program with
incomplete feepayer registration information.

5. The BOE could not administer a new fee program commencing on and after
November 1, 2004, without substantial risk to its Revenue Database
Consolidation (RDC) Project.  Since April 2004 and running through the remainder
of the 2004 calendar year, the BOE is implementing the RDC project. The RDC
project involves extensive changes to the Integrated Revenue Information System
(IRIS), the BOE’s primary tax administration system. The RDC project
implementation and stabilization efforts will occupy significant BOE staff resources
for the rest of 2004.
In addition, the BOE is currently in the process of developing, testing and
implementing technology changes related to new legislatively mandated programs*

enacted in 2002 and 2003. This effort has been included in the multi-year, multi-
phase RDC project and will be on-going through the end of 2004.
This bill would revise the operative date for the fee from July 1, 2004 to November 1,
2004.  In order to collect the covered electronic waste recycling fee on and after
November 1, 2004, programming to the BOE’s computer system would be required
during the final stages of the RDC Project.  Making any modifications at the end of
the system development would put the BOE’s RDC project, including the
programming for the new legislatively mandated programs, at substantial risk.
Because of this risk, the BOE could not add the covered electronic waste recycling
fee program to its system until early 2005.  As such, the bill should be amended to
revise the operative date for the fee from November1, 2004 to January 1, 2005,

                                           
* to SB 1049 (Water Rights Fee), AB 71 (Cigarette and Tobacco Products Licensing Act), and SB 1701
(Alternative Cigarette and Tobacco Stamps)
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which would allow the BOE to solely administer the e-waste fee program with no
overlap with IWMB efforts.

6. The Electronic Waste Recovery and Recycling Account.  As amended, this bill
would not authorize funds from the Account to be expended for refunds of
overpayments of the covered electronic waste recycling fee, nor for
reimbursement to the BOE for its costs associated with the administration of
the covered electronic waste recycling fee program.  Without such language, the
BOE would not have the authority to issue refunds to retailers that may inadvertently
make an overpayment of the covered electronic waste recycling fee.  Overpayment
of the fee could be the result of a computation error, or in the case of a customer
return of an electronic device to the retailer and that retailer refunds the fee to its
customer.
Furthermore, the bill fails to specify how the BOE’s costs for collecting and
administering the covered electronic waste recycling fee program would be funded.

7. Could the state require out-of-state retailers to remit a covered electronic
waste recycling fee?  Various Supreme Court cases have focused on states' ability
to impose the use tax on out-of-state firms making sales to in-state customers. In
1967 the Supreme Court ruled in National Bellas Hess, Inc. v. Illinois Department of
Revenue, 386 U.S. 753 (1967), that a firm that has no link to a state except mailing
catalogs to state residents and filling their orders by mail cannot be subject to that
state's sales or use tax. The Court ruled that these mail order firms lacked
substantial physical presence, or nexus, required by the Due Process Clause and
the Commerce Clause of the United States Constitution.
In the 1977 case of Complete Auto Transit, Inc. v. Brady (1977) 430 U.S. 274 {51
L.Ed.2d 326, 97 S.Ct. 1076} the Court articulated that, in order to survive a
Commerce Clause challenge, a tax must satisfy a four part test: 1) it must be applied
to an activity with a substantial nexus with the taxing State, 2) it must be fairly
apportioned, 3) it does not discriminate against interstate commerce, and 4) it must
be fairly related to the services provided by the State.
North Dakota enacted anti-National Bellas Hess legislation with the expressed
purpose of creating nexus with mail order firms selling to consumers in the state, in
an attempt to compel out-of-state retailers to collect the use tax on mail order sales
and test the continuing validity of the National Bellas Hess decision. The statute was
challenged, and in 1992 the Supreme Court issued a ruling in Quill Corporation v.
North Dakota (1992) 504 U.S. 298. The Court in Quill applied the Complete Auto
Transit analysis and held that satisfying due process concerns does not require a
physical presence, but rather requires only minimum contacts with the taxing state.
Thus when a mail-order business purposefully directs its activities at residents of the
taxing state, the Due Process Clause does not prohibit the state's requiring the
retailer to collect the state's use tax. However, the Court held further that physical
presence in the state was required for a business to have a "substantial nexus" with
the taxing state for purposes of the Commerce Clause. The Court therefore affirmed
that in order to survive a Commerce Clause challenge, a retailer must have a
physical presence in the taxing state before that state can require the retailer to
collect its use tax.
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Based on the above cases, it is questionable whether the state could require an out-
of-state retailer of a covered electronic device, who has no physical presence in
California, to remit a fee in order for that device to be sold to a consumer in this
state. Furthermore, Section 42464 imposes the covered electronic waste recycling
fee “upon the first sale in the state of a covered electronic device to a consumer by
a retailer.”   Based on that language, it appears that the fee may not apply to out-of-
state retailers (whether or not that retailer has a physical presence in the state) since
the sale occurs at the time title to the property transfers to the buyer, which typically
occurs outside of the state.

8. The operative date for the fee.  This bill would change the July 1, 2004, operative
date to November 1, 2004, for the covered electronic waste recycling fee. However,
the provisions of this bill would not become effective until January 1, 2005.

9. Other administrative concerns. BOE staff has provided the author’s office with
appropriate amendments to address several administrative concerns.  These
amendments are attached and include, but not limited to, the following:

 Section 25214.10.1(b) appears to have an incorrect reference.  Page 6, lines 39
and 40 reference “subparagraphs (A) to (C), inclusive, of paragraph (1) of
subdivision (f) of Section 42463 of the Public Resources Code.”  However,
subparagraphs (A) to (C) do not exist within Section 42463(f)(1).

 Section 25214.10.1(d) would authorize the DTSC to determine an electronic
device as non-hazardous.  Such a device would not be subject to the Act,
including the covered electronic waste recycling fee on the first day of the quarter
that begins at least 30 days after the last date of the specified required actions
have occurred.  Two of these actions are as follows:
1. The date when the DTSC provides a written statement to the manufacturer

that the electronic device is non-hazardous.
2. The date when the manufacturer notifies all retailers selling the electronic

device of the DTSC’s determination.
It is not clear how the BOE would know when these actions have occurred.  And,
even if the BOE were advised that the manufacturer had notified retailers, it
would be impossible for the BOE to know if all retailers were notified, as
required.  As such, the BOE would not know when the electronic device deemed
non-hazardous is no longer subject to the covered electronic waste recycling fee.

 Section 42463 should be amended to add definitions for the terms “refurbished,”
“cathode ray tube or cathode ray tube device,” “flat panel screen,” and “industrial,
commercial, or medical equipment.”

 Section 42463(d)(2), which provides what is not included within the definition of
“consumer”, appears unnecessary.  Furthermore, the additional language has the
effect of excluding from the requirement to pay the fee any “manufacturer” that
purchases at any time “specialty or medical electronic equipment” (undefined).  If
it is the author’s intent to exclude the specified equipment from the covered
electronic waste recycling fee, the bill should be amended to exclude such
equipment from the definition of “covered electronic device”.
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 Section 42476(a) would not allow for the payment of refunds for overpayments
of the covered electronic waste recycling fee.

10. Related legislation.  Assembly Bill 901 (Jackson) would revise the operative date of
the covered electronic waste recycling fee from July 1, 2004 to November 1, 2004.
The bill would take effect immediately as an urgency statute.

COST ESTIMATE (Revised)
The BOE would incur substantial non-absorbable costs associated with the workload to
adequately develop and administer a new fee program.  This workload would include
notifying and registering fee payers, developing computer programs, mailing and
processing returns and payments, carrying out compliance and audit efforts to ensure
proper reporting, developing regulations, training staff, and answering inquiries from the
public.  These costs were estimated to be $4,264,000 beginning in fiscal year 2004-05,
and $5,929,000 annually thereafter.

REVENUE ESTIMATE

Background, Methodology, and Assumptions

The Act imposes a fee on covered electronic devices in the following format: (1) $6 for
each covered electronic device with a screen size of less than 15 inches measured
diagonally (2) $8 for each covered electronic device with screen size greater than or
equal to 15 inches but less than 35 inches measured diagonally (3) $10 for each
covered electronic device with a screen size greater than or equal to 35 inches
measured diagonally.
In the Selected E-Waste Diversion in California study in 2001, the CIWMB projected
that in year 2004, 3.5 million television units would be sold in California and 5.4 million
monitors, adding up to sales of 8.9 million covered electronic devices.
In a 2001 presentation by Electronic Industries Alliance (EIA) titled Cathode Ray Tube
Manufacturing and recycling: Analysis of Industry Survey, CRT’s (televisions, monitors)
sold in year 2000 by North American dealers was highlighted. The CRT’s were
categorized based on size (inches). We merged both CRT’s and grouped them in the 3
groups as proposed by the bill:

Units Sold in Year 2000 – TV's & Monitors
(millions) (percentage)

Less than 15 inches 24.9 33%
15 or more than 15 inches, less than 35 50.1 66%
More than 35 inches 1.2 2%
Total North
American

76.2 100%
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