compu
tation (3)

H Scudder died

(WPAs)

“SFC” or “corporation"? stock | oss
which did not qualify as a casualty or theft |oss, and
disallowed a loss attributable to real property interests
received from SFC because the | oss was not sustained in
1978.  Respondent al so assessed negllgence penal ties,

whi ch were abated prior to this appeal and penalties for
failure to file returns, which were conceded during the
course of this appeal

~ Apparently, appellant does not now object to
the portions of the assessnents relating to tne m ni mum
tax on tax preference itens in the assessments for 1976
and 1978 and obj ects onIY_to that portion of the m ninum
tax for 1977 which he believes was conputed on the sale
of appellants' personal residence in that year. Respon-
dent denies having included the income Tfromthe sale of
appel l ants' residence in the tax preference conputation
and has provided its conputation of the mninmumtax on
tax preference items for 1977. It appears that the
"$14,796.05 gain fromthe sale of appellants' persona
resi dence was included in the detailed listing of al
aﬂpellants' long term capital gains regorted, but only :
the $31,807 gain fromthe sale of 17.99 acres of |and was
actually included in respondent's conputation as the
anount of capital gains subject to tax preference for
1977.  Thus, the $14,796.05 gain fromthe sale of the
personal residence was not included in that conputation.

Appel l ant's second objection is that respondent
di sall owed the theft |oss deduction for 1977 which arose
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out of the theft of personal property froma rented stor-
aPe space in Santa Rosa. Respondent counters that it

al'l owed the Santa Rosa garage theft |0ss in 1977 and that
I t onlé di sal l owed the clainmed 1978 |oss arising out of
the SFC stock as not qualifying, inter alia, as a theft

| oss. The copy of the NPAfor 1977 issued on February
26, 1982, and supplied by respondent does not contain any
tax change relating to any disallowance for item zed
deductions including, necessarily, item zed theft loss
deductions. So it appears that respondent did not disal-
| ow whatever Santa Rosa garage theft deduction appellant
may have claimed on the return for 1977.

_ Finally, appellant's only remaining objection
Is to respondent” s disallowances of deductions clained
for 1978 reiating to srcstock and to appellants' rea
property interests received from that corporation. Qur
understanding of the relevant facts is sketchy. AFpar-_
ently, bythe end of 1969, appellant was a sharehol der in
the corporation, which was |ocated in" Waukesha, _
Wsconsin, and which had interests in stands of grow ng
trees scattered throughout the Mdwest. On January 10,
1970, apgellant | oaned the corporation $35,000. On

May 7, 1979, the corporation conveyed its undivided one-
fourth interest in 44.41 acres in \Waterloo, lowa (the
"Waterl oo asset") to apﬁellant by quitclaim deed. That
conveyance noted that the right, title, and interest
which” the corporation was conveying was solely that which
it had derived fromits agreement of Cctober 16, 1968,
with the Production Credit Association (pca); it did not
3ﬂe0|fy the nature of that right, title, and interest.
The conveyance noted that the consideration for the
transfer had been paid in November 1969. The conveyance
was filed for record on'May 25, 1970. Additionally, on
April 8, 1970, srcgranted appellant a security interest
(not title) inits rnventory of trees 6a the Deerfield
Plantation in Illinois (the "Deerfield asset") as
Security for the ﬁaynent of the $35,000 appellant had

_ loaned to SFC. The corporation agreed to pay appellant

- certain anounts if it should cut, remve, or sell part,
or all, of those trees. There is no evidence that the
security interest was ever perfected.

~ Appel lant has provided an undated |ist of
corporation assets available as security for proposed
| oans. The |ist valued the Waterl oo asset at $220, 000
for the land and trees and noted a PCA lien on it or for
$65,000, a Morris Plan of Cedar Rapids second nortgage
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for $50,000, and that Frank Scudder and Wllard Croft had
each purchased a 25-percent interest _in Ehat Ian gnd
crop, together valued at $110,000. The list valued the
Deerfield asset at $45,000 for the trees and $0.00 for
the | and, noted no encumberances or other interests, and'
listed $45,000 as the anount pledgeabl e on that

property.

In May 1970, a petition for a Chapter X bank-
ruptcy was filed for the corporation. In August 1971
the trustee in bankruptﬁg sold whatever interests the
corporation had in the Waterl oo and Deerfield assets,
according to the trustee's attorney. That attorney also
recalled that the Waterl oo real estate had been sold
under tax deeds or certificates.

~In 1975, appellant engaged an |owa attorney to
protect his interests in the Waterl oo and Deerfield
assets. During 1977, that attorney allegedly told appel-
lant that the abstract of title indicated that appellant

- had a valuable interest in the Waterl oo asset and that

the attorney was negotiating a sale of trees fromthe
Deerfield asset. InFebruary 1978, appellant was told
that PCA had started | egal proceedings to recover the
value of its lien on the Waterloo property. In April
1978, appel lant's lowa attorney died. Upon the advice of
his accountant, appellant deci'ded not to hire another
attorney to protect any interests he mght have in the

af orenentioned property, but to abandon that effort and
claima |oss.

Based upon the information related above, we
must determ ne whet her appellant has denonstrated that
the claimed | osses on the corporation's stock and on his
interests in the Waterl oo and Deerfield assets were
deductible by himin 1978. It is well-settled that tax
deductions are a matter of |egislative grace and that the
t axpayers bear the burden of proof that they are entitled
to a particul ar deduction clainmed. (New Col onial Ice
Co. v. Helvering, 2292 U. S 435 [78 L.Ed . 1348] (1934);
Appeal of Joseph A. and Marion Fields, cal. st. Bd. of
E q u a | . ,

Section 17206 all ows a deduction where certain
types of propertr owned by the taxpayer become worthless
during the taxable year and the | oss is not conpensated
by insurance or otherwise. The deduction is allowed only
if the property becones worthless during the year the
deduction is clainmed. (Kirven v. Conmi ssioner, ¢ 77,028
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T.C.M. (P-H (1977); Appeal of Evereft R and Geo F.
Shaw, Cal. St. Bd. of Equal., Apr. 6,1961)To take a -
Toss on a property in a particular year, the taxpayer
bears the burden Of proving that the property had val ue
at the beginning of that year and that it was rendered
worthless, with no liquidating or potential value, during
that year. (Boehm v._Conm ssioner, 326 U S. 287 [90

L.Bd. 78) (1945); Mahler v. Conmissioner, 119 r.2d 869
(2d Cr. 1941).)

. In the case of appellant's corporation stock
there is no reason to conclude that the stock had any
val ue after 1970, the year the corporation wentbankrupt
and the trustee was selling the corporation's assets. In
any event, appellant admts that the stock becane worth-
| ess as early as 1971, when any hopes of an anticipated
merger t er m nat ed. So there is no reason to believe that
the stock became worthless in 1978, the year appellants
claimed the loss on the stock.

In the case of appellant's interests in the
Waterl oo and Deerfield assets, appellant's clainmed deduc-
tion was based on his abandonment of those assets.  But.
again, a loss deduction nust be supported by proof that’
the interests were abandoned because they becane totally
worthl ess during that year.

Apparently at sone tine in 1977, appellant's
lowa attorney advised appellant that his interests in the
tree farm properties had some value. Wile that fact

‘might suggest that appellant's property interests had

val ue at the beginning of 1.978, it does not indicate what
that value was, nor does it indicate that the property
interest becane worthless during that year, Furthernore,

we have no other evidence that appellant's interests in

those properties either had value at the begi nning of
1978 or became worthless at some particular tine in 1978.
Appel lant's 1978 decision not to incur any further attor-

.ney'sfeesto protect his interests does not denonstrate
- that those interests had becone worthless at that tinme.

Indeed, the available facts do not provide any basis upon
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whi ch we may reasonably conclude that appellant's
interests in the tree farm properties had value at the
begi nning of 1978 and becane val uel ess during that year,

therezy entitling appellant to a | oss deduction for
1978.

Accordingly, we are unable to find that appel-
| ant has denonstrated error in respondent's assessments,
and we nust sustain respondent's actions, except as nodi -
fied by its concession wth respect to the penalties.

2/ ATthough 1t is not clear, appellant may be claimng a
bad debt deduction (Rev. & Tax. Code, § 17207) for the
$35,000 loan to the corporation which was secured by
appel lant's security interest in the Deerfield asset. If
appel lant is making such a claimit also nust be rejected
since a secured debt does not beconme worthless until the
collateral security itself beconmes worthl ess. ( See,

e.g., Appeal of Mrlyn L. and Velma K. 'drown, Cal. St.

Bd. of Equal., GCct. 27, 1964.)
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T IS EEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Franklin E. and Suzanne #. Scudder agai nst
proposed assessnents of additional personal incone tax
plus penalties in the anounts of $2,458.85 and $2,221.72,
for the years 1976 and 1977, respectively, and of addi-
tional personal income tax of $4,009.53 for the year

1978, be and the sane is hereby nndiried {n accor dance
with the concession of respondent. n-all other respects

the action of the Franchise Tax Board is sustained.

Done at Sacranento, California, this28th day
of July , 1987, by the State Board of Equalization,

W th Board Members M. Collis, mr.Bennett, M. Carpenter
and Ms. Baker present.

Conway H. Collis , Chai r man
WIlIliam M Bennett , Menber
Paul _Carpenter , Member
Anne Baker* , Menber

. Menber

*For Gray Davis, per CGovernnment Code section 7.9
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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of

)
)
FRANKLIN E. AND )
SUZANNE H  SCUDDER )

( No. 84A-373-PD

ORDER _DENYI NG PETI TI ON_FOR REHEARI NG

Upon consideration of the petition filed August 24,
1987, by Franklin E. scudder for rehearing of their appeal from
the action of the Franchise Tax Board, we are of the opinion
that none of the grounds set forth in the petition constitute
cause for t he gHantl ng thereof and, accordingly, it is hereby
deni ed and that our orderof July 28, 1987, beand the sane iIs
herepy affirmed,.

Done at Sacranento, californiz, this 17tn aay of
Novenber', 1987, by the State Board of Egualization, W tn Boarc
Members M. Collis, M. Dronenburg, and M. Baker present.

Conwvay H Collis , Chai rman
Ernest J. Dronenburg, Jr. , Member
Anne Baker* , Member

. Menber

, Menber

*For Gray Davis, per Governnent Code section 7.9
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