On

*fencing”

E.)

He

2/ appelllant claimed a $110,012.98 cost of goods sold
deduction on the 1981 refoucn., During the same period, he
reported sales to this Board of $13,091. (Brg. Trans. at
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search appellant's jewelry store, workshop, and personal
resi dence. In addition to the "stolen" items purchased
from the undercover operators, the search also netted a
$2,000 gold watch which was positively identifed as
st ol en nerchandi se.

On Cctober 29, 1981, appellant was arrested
with $2,193 on his person. He was charged with three
felony counts of crimes described in Sections 664 and 496
of the California Penal Code (attenpt to receive stolen
property) and one felony count involving section 496 of
the Penal Code (concealing stolen propertY). As a result
of a plea bargain, appellant pleaded guil to one count
of concealing stolen property. This resulted in a con-
viction, for which appellant” was granted supervised
probation for a period of three years, under very speci-
fic terms and conditions.

On Cctober 30, 1981, Detective Steve Harrison
of the San Bernardino Sheriff's Department called r espon-
dent's agents and informed them of appellant's arrest and
the circumstances surrounding it. In researching its
files, respondent |earned that appellant had 37t filed
state tax Income returns since at |east 1976. Based
on statements made by appellant's daughter (who worked in
hi s shop? and assorted documents accunul ated during the
course of the crimnal investigation, respondent's agents
estimted the ambunt of incone fron1afpel ant's illegal
activities durlqg the period January 1 through
Cct ober 29, 1987, as $133,750; it subtracted the cost of

oods sold, $40,125, and calculated the tax due on the
93,625 bal ance. Respondent then [evied an assessment on
the basis that the collection of the tax would be :
j eopardi zed by del ay.

Appel I ant, thereupon, petitioned for reassess-
ment, and a hearing was held on December 14, 1982. After
conpleting its review, respondent détermned that the
j eopardy assessnment should be affirmed. | n the neantine,
section 17297.5 had been passed which, according to
respondent, required the disallowance of the deduction

37 AppelrTant subsequently filed returns for the years
1976 through 1981 on Novenber 15, 1983, after the r95ﬁon-
dent had issued its November 3, 1983, assessnent whic
included a 25 percent failure to file penalty pursuant to
section 18681. Areturn for 1982 was filed on March 13,
1985. (See Resp. Post Hrg. Reply Br., Bx.K.)
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for cost of goods sold in a case such as this and
required the issuance of an additional assessment. As
noted above, appellant failed to appeal the original

*eoaardy assessment in a tinmely nmanner and it becane
inal .

The sol e question which remains is whether
appel l'ant should be allowed a deduction for cost of goods
sold. Appellant contends that he is entitled to adeduc-
tion for cost of good sold because he is a legitinmate
busi nessman whose activities did not fall within the
scope of section 17297.5. W disagree.

Section 17297.5 provides, in pertinent part, as
fol | ows:

(a) In conputing taxable income, no
deductions (including deductions for cost of
goods soIdL.shaII be allowed to any_taxPayer
on any of his or her gross income directly
derived fromillegal activities . . . nor
shal | any deductions be allowed to any tax-
payer on any of his orher gross incoire
derived from any other activities which
directly tend to pronote or to further, or are
directly connected or associated with, those
Il legal activities.

(b) A prior, final determnation by a
court of conpetent jurisdiction of this state
in any crimnal proceedings or any(Proceedlng
in which the state, county, city and county,
city, or other political subdivision was a
party thereto on the nerits of the legality of
the activities ofa taxpayer or predecessor in
I nterest ofa taxpa%er shal | be Dbi ndi ng upon
the Franchise Tax Board and the State Board of
Equal i zati on.

(e) This section shall be applied with
respect to taxable years which have not been
closed by a statute of 1 Zmutations, res
judicata, or otherw se.

47 Sectron I7297.5 (Stats. 1982, Ch. 1028, § 1, p. 3751)
was effective Septenber 14, 1982, and, as detailed in
subdivision (¢), IS anI;cabJe to all years still open
under the statute of |imtations.
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We agree with respondent's contention that
appellant clearly fits within the criteria of every
aspect of section 17297.5, in that he was involved in
il1legal activity and used his jewelry business to further
his illegal activity.

We think that it was reasonable for respondent
to conclude that appellant was clearly involved in
illegal activities in that, at the very least, he was .
engaged in the business of receiving stolen property.

The Sheriff's office had received numerous tips from area
bu3|ness?eople and convicted or suspected burglars that

appel l ant was dealing in stolen nerchandise. ~In addition
aPPeIIant made incrimnating statenents to undercover
officers concerning his know edge ofthe illegal nature

of his acts. Finally, after his arrest, appellant

pl eaded guilty to one count of receiving stolen property.
Appel lant' s plea of guilty was accepted by acourt of
conpetent jurisdiction and is therefore binding upon both
respondent and this board. (Rev. 6 Tax. Code _

§ 17297.5(b).)The statute iscl ear that no deductions
shall be allowed to any taxpayer on grossincome derived
fromany other activities which directly tend to pronote
or to further, or are directly connected or associ ated
with an illegal activity. Taken together, the evidence
clear”y suggests that appellant's jewelry store was used
as a front for his fencingactivities. As such, he is
not entitled to any deduction for cost of goods sold for
any part ofthe incone earned from his store orhis
fencing activities.

Appellants cont enti on that his conviction of
one count of receiving stolen property cannot be used as
the basis for a finding that he engagéed in illegal acti-
vity asprovided in section 17297.5 because his convic-
tion has now been expunged fromhis record as provided in
section 1203.4 ofthe Penal Code, is wthout nerit. Sec-
tion 1203. 4 ofthe Penal dee(FrQV|des that a probationer
who has successfully conpleted his probation may have the
I nformation or accusation against himdismssed and that
he shall, thereafter, be released fromall penalties and
disabilities resulting fromthe conviction. In constru-
ing this section, the California Suprene Court noted that
*it cannot be assumed that the legislature intended that
such action by the trial court under section 1203.4
shoul d be considered as obliterating the fact that the
def endent had been finally adjudged-quilty of acrine..
(In re Phillips, 17 cal.2d 55, 61 [109 P.2d. 344])

(TR, TN any event, the nere fact of appellant's
conviction IS not the only evidence used by respondent to
-338-
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support afinding of illegal activity. Rather, it is al
of the evidence taken together--the undercover investiga-
tion, the items seized as a result of the search warrant,
and the conviction--which support such a finding.

_ Appel lant's final contention, that he no |onger
intended to be a California resident because he intends
to leave the state at some point in the future is
conpletely inmmateri al

_ ~ For the reasons stated above, respondent's
action in this matter is sustained in all respects.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause.
appearing therefor,

| T |'S gaErReBY ORDERED, ADJUDGED AND DECREED,
pur suant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Boardin
denying the petition of Thomas Mangi one for reassessnent
of a jeopardy assessment of personal incone tax plus
penalty in the amounts of $4,314.75 and $3,356.88,
respectively, for the year 1981, be and the sane is
her eby sustal ned.

bone at Sacramento, California, this 17thday
of June ., 1987, by the State Board of Equalization,

with Board Menbers M. Collis, M. Dronenburg, M. Bennett,
M. Carpenter and Ms. Baker present.

Conway H. collis , Chai rman
Ernest J. Dronenburg, Ir » Member
Wlliam M Bepnett , Member
Paul Carpenter , Menber
Anne Baker* , Menber

*For Gay Davis, per Government Code section 7.9
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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
_ ) 84J-413-MA
Thomas Mangi one )

ORDER DENYI NG PETI TI ON FOR REHEARI NG

Upon consideration of the petition filed July 14, 1987, by
Thomas Mangi one for rehearing of his appeal fromthe action of the
Franchi se Tax Board, we are of the opinion that none of the grounds
set forth in the petition constitute cause for the granting thereof
and, accordingly, it is hereby ordered that the petition be and the
sane i s hereby ‘denied and that our order of June 17, 1987, be and
the same is hereby affirned.

Done at Sacramento, California, this 3i1st «day
of  March, 1988, by the State Board of Equalization,

with Board Mebers M. CcCarpenter, Mr. Bennett, M. Collis, and
M. Davies present.

, Chai rnman
Paul Carpenter , Member
WIlliam M Bennett , Member
Conway H Collis , Menber
John Davi es* . Member

*For Gray Davis, per Government Code section 7.9
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