87- SBE-044 .

$
BEFORE THE STATE BOARD OF BQUALIZATION

OF THE STATE OF CALI FORNI A

In the Ratter of the Appeal of )
) No. 8Sa-61-VN

CDIS L. DOBBS (bECEASED) AND )
LO S N DoBBs )

Appear ances:

For Appel | ant: Mark J. Moxness
Attorney at Law

For Respondent: Karen D. Smith
Counse

OP1 NI ON

This appeal is made pursuant to section
185931 of the Revenue and Taxation Code from the
action of the Franchise Tax Board on the protest of
(dis L. Dobbs (Deceased) and Lois N. Dobbsagainst a
proposed assessnment of additional personal income tax in
the amount of ¢16,749for the year 1980.

1/ 0nress otherw se specified, all section references
are to sections of the Revenue and Taxation Code as in

effect for the year h1;ﬁ$ue.
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Appeal of Odi s L. Dobbs (Deceased)
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_ The issue presented for our decision is when
duri ng the 1980taxable year di d appel | ants, husband and
wige, becone California residents for personal incone tax
purposes.

! For many vyearsprior to the one in question
aﬁpellants were domciliaries and residents of (Colerado
ere they owned a honme in Aurora, Arapahoe County.
M. Dobbs was a busi ness man who owned his own contract
drilling business in Colorado. In 1979, he sold the
busg ness to aCol orado companyfor $3 million. He also
received a five-year consultant position with the conpany
and use of an office.

_ ~ Appel lants apparently spent some time in
California before the appeal year. M. Dobbsowned a
52-foot yacht that he had bought in 1966 from abroker in
San carlos, Mexico. Wiile he maintained the boat at the
San Carlos Yacht clubfor his personal use and pleasure,
he occasionally subleased a boat Sl ip at Barbor |sland In
San Di ego when he wanted repairs done totheboat. From
Iateh19 9 to early 1980, the boat was overhauled i n Long
Beach.

_ I n June 1979, Mr. Dobbs, who suffered from
chronic congestive heart failure and obstructive |ung
di sease, had surgery in Denver, Colorado. Follow ng a
physician's advice, appellants decided that they should
move to Southern California to help ease M. Dobb's
respiratory problens. In September 1979, %Efellants
gurchased an unconpl eted home in Vista for $162, 500.

hey subsequently hired contractors to finish the
construction and install furnishings and | andscaping so
t hat the house woul d be ready fortheir occupancy in
1980. The deed of rustfort he Vi sta hone was recorded
on Novenber 9, 1979.

In |ate February 1980, departing from _
California, appellants went on aMexican firshing cruise
with two executives from the Colorado conpany that _
enpl oyed M. Dobbs. Appellants returned to their honme in
Col orado after the cruise.

_ By April 1980, appellants had wound up nost of
their business affairs inColorado. On April 18, 1980,
M. Dobbs executed his will in Jefferson County,
Colorado.  Four days later, a noving conpany packed
appel lants' househol d goods and furnishings fromtheir
Col orado hone into a va%o%nd began the transportation
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of the belongings to California._ Appellants then secured
their house and left for California in late April.

_ Oon May 1, 1980, when the movers arrived with
their belongings atthe Vista house, appellants were
there to hel'p direct the unloading of furniture and
boxes. They did not, however, unpack nany of the boxes
since th((e% Pl anned to spend the sunmer on board their
yacht . his sane date, appellants purchased business
furniture and supplies for a hone office that Hr. Dobbs
needed in their new home to conduct his consulting and
ot her business activities.

From Hay t hr ough August 1980, Mr. and M s.
Dobbs spent considerable time visiting various ports-of-
call in Mexico while their honme was being finished. They
alsoreturned to Col orado onaregular basis. Appellants
continued to maintain their bank accounts in Col orado and
conducted the majority of their banking activities there.
Mr. Dobbs continued to receive periodic nedical exanina-
tions fromhis Denver ph}/SI cian and executed a codicil to
his will in Colorado in July 1980. Appellants, moreover,
frequently stayed in the San Diego areathat summer to
check on the progress of their Vista home. Hrs. Dobbs
obtained a California driver's license in June 1980 and
regi stered one of their autonobiles in this state.
Anot her vehicle was stored here. In addition, appellants
opened a checking account in a Vista bank on July 7,
1980, and_a savi ngs account in this state later in the
year. They al so obtained a permanent slip for their boat
at Barbor |Sland that summer.  On July 1, 1980, appel- .
lants sold their Colorado residence. Two weeks hence,
apFeIIants acquired title to the Vista house follow ng a
full reconvegance of the property. I n Augustor
Sept enber 1980, appel | ants settledinto the house. M.
Dobbs di ed four years later in 1984.

For the 1980 taxable year, appellants filed a
part-year resident California tax return that was pre-
pared by a Colorado firm The return indicated that
appel lants entered this state on April 1, 1980, and were
in California for eight nmonths of the year. On review,
the Franchise Tax Board noted that income from sone _
sources was allocated to this state based on a California
resi dency date ofMay 1, 1980, and ot her trust, interest,
and business inconme was not allocated to California
al though received after April 1, 1980. Respondent there-
upon determ ned that appellants became Calitornia resi-
dents on April 1, 1980, a3u6<_i7 | ssued a deficiency assess-
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ment that increased their California taxable incone .
by the anmount of unreported income received after that
date. Appellants protested the proposed assessment,
claimng to have become residents on Septenber 1, 1980.
After respondent denied their protest, appellants filed a
timely appeal with this board.

At the hearing on this matter, appellants
agreed t hat they wereal ready residents of this state by
Septenber 1, 1980. They insist, however, that their
California residency did not begin until May 1, 1980.
Appellants t ake the position that the residency date of
April 1 is erroneous andthat they retained connections
as Col orado residents through the nonth of April 1980.

In rebuttal, the Franchise Tax Board argues that appel -

| ants have not presented sufficient evidence show ng that
their reS|denc¥ began other than April 1 as they first
indicated on their return. Respondent's determnation of
residency and the proposed deficiency assessnent based

t hereon are Presunptlvely correct, and the taxpayer bears
the burden of proving respondent's action to be erro-
neous. (Appeal of Joe and Joria Mrgan, Cal. St. sd, of
Bqual., JUE]} N,T985, Appeal0f _Patricla A. Green, Cal .
St. Bd. of Bqual., June™ZZ 197/6.1

_ The California personal income tax is to be

i mposed on the entire taxable incone of everyresident of
this state, regardless of t he source of the incone.

(Rev. & Tax. Code, S 17041.)Wherethe taxpayer has not
been aresident for the full year, he is nevertheless
subject toCalifornia tax on his entire taxable income
received during the portion of the year in which he was a
resident. (Appeal of JessD. and Marguerite M. Tush,

Cal . St. Bd. of BEqual., var. 19, WGk3.) Sectron 17014
defines the term "resident®as follows:

(a) "Resident" includes:

(1)Bvery individual who is in this
state for other than a tenporary or
transitory purpose.

(2) Every individual domciled in this
state who is outside the state fora
tenporary or transitory purpose.

The policy behind California' s personal inconme thxation

of residents is to insure that individuals who arephysi -

cally present in this state for other than a tenporary or
~308-
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transitory purpose, enjoying the benefits and protections
of its laws and government, contribute to its support
regardl ess of the source of their income. (Appeal of
Estate of Al bert Kahn (pec'd) and Lillian rahn, Cal. St.
Bd. of Equal., Apr. 9, 1986, see Cal. Admn. Code,

tit. 18, reg.17014.)

Bere, the Franchise Tax Board contends that
appel l ants became California domciliaries on April 1,
1980. Inplicitly, appellants argue that they did not
change their Colorado domicile before May 1, 1980. Qur
initial inquiry, therefore, is whether dppellants becane
domciled in this state during any part ofthe year prior
to May 1, 1980.

_ "Dom cile" has been defined as 'the one
| ocation with which for |egal purposes a person is
considered to have the nost settled and permanent
connection, the place where he intends to remain and to
whi ch, whenever he is absent, he has_the intention of
returning.' éV%ltteII v. Franchise Tax Board, 231
Cal.App.2d 278, 284 (41 cal.Rptr. 6/31 [19647.) The
concept of domcile requires both physical presence in a
particular place and the intention to nake that place
one's home. (whittell v. Franchise Tax Board, supra, 231
Cal.App.2d at 236; Appeal of Anthony J. and Ann_S.
D'Bustachio, Cal. St.” Bd. of Equal., May 8, 1985 )] An
individual nay claimonly one domcile at a time: (cal.
Adnmin. Code, tit. 18, reg. 17014, subd. (e).) In order
to change his domicile, a person must actually nove to a
new residence and intend to remain there pernmanently or
indefinitely. (In re Marriage of Leff, 25 Cal.App.3d
630, 642 [102 CaITﬁﬁf?T—ngTﬂ(1§7i): Estate of Phillips,
269 Cal.App.2d 656, 659 [75 Cal.Rptr. 19 .y
One’s acts must give clear proof of a current intention
to abandon the ol d domcile and establish a new one.
(Chapman v. SSuperior Court, 162 cCal.App.2d 421, 426-427
{ P.2d 23T (1958),.)An thtention of returning to
one's former place of abode defeats the acquisition of a
new domcile. - (Appeal of Robert J. Addington, Jr., Cal
St. Bd. of Equal =" Jan. 5, 198Z; Cal. Adm n. COde,
tit. 18, reg. 17014, subd. (¢).)

_ In the present matter, the record supports the
inference that M. and Ms. Dobbs abandoned their

Col orado domicile, and established a new domcile in this
state on May 1, 1980. Appellants packed up their house
hol d goods and furnishings and closed their Col orado hone
on April 22. Theythen3%gved their possessions into the
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Vi sta house on Hay 1. On this sanme date, Mr. Dobbs pur-
chased furniture and supplies for an office in his new
hone that replaced the office that he had in the Col orado
corporation.  Wile apPeIIants may have bought the Vista
house a few nonths earlier in 1979, the house was not
conpl ete when Furchased and there 1s no evidence to sug-
est that appellants intended to make it their pernmanent

ome before May 1, 1980. Moreover, appellants' mainte-
nance of their ¥acht in this state for repair work in
early 1980 and their departure fromthis state in
February 1980 for a Mexican cruise are not inconsistent
with the retention of a Colorado domicile. This conclu-
sion is conmpelled by the fact that the record indicates
that, on aregular basis, appellants not only repaired
their boat here and had beenvisiting the Baja California
area for many years, but also returned once againto
their permanent hone in Colorado after this particular
cruise. In APrll 1980, follow ng that cruise, appellants
were t hus inColorado to wind up their personal and busi-
ness affairs, including execution of Mr.Dobbsw |I.
Based on the circunstances of this appeal, we Must con-
cl ude that appellants didnot exhibit a concurrent inten-
tion to abandon their Colorado domcile and establish a
California domcile until May 1, 1980. Since appellants
were domciled in Colorado until that date, they will be
considered California residents prior to then only if
they were in this state for other than a tenporary or
transitory purpose.

Respondent's regul ations provide that whether a
taxpayer's presence in or absence from California was for
a tenporary or transitory purpose is essentially a ques-
tion of fact, to be determned by examning all the cir-
cumst ances of each particul ar cage. (Cal. Admn. Code,
tit. 18, reg. 17014, subd. (b).) The regul ations

27 The reguratrons further explain the nmeanjng of the
term "tenporary or transitory" in the follow ng manner

It can be stated generally, however, that
ifan individual is sinply passing through
this State on his way to another state or coun-
tr¥, or is here for a brief rest or vacation,
orto conplete a particular transaction, or
performa particular contract,.or fulfill a
particul ar engagenent, which wll require his
presence in this State for but a short period,

(continued on next page)
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explain that the underlying theory of California' s defi-
nition of "resident” is that the 'state where a person has
his cl osest connections is the state of his residence.
(cal. Admin. Code, tit. 18, reg. 17014, subd. (b).)
Consistently with these regulations, this board has held
that the contacts which ataxpayer naintains in this and
other states are inportant objective indications of

whet her his presence in or absence from California was

for a tenporary or transitory purpose.. (Appeal of
Richards L. and Kathl een K. Bardman, Cal. St. Bd. of
n

Equal., Aug. 19, 1975; Appeal of Aathony V. and Bever|
Zupanovién Cal . St. BdT of Equal., Jam. &, 376.) OONE
of_%ﬁe contacts that we have considered relevant are the
mai nt enance of a fan1|¥ home, bank accounts, or business
interest: voting registration and the possession of a
driver's license: and ownership of real proggrty.

(éppeal of David J. and Amanda Broadhurst, . St. Bd.

of Equal., Apr. .J.oUCh _connectrons are i nmportant
both as a neasure' of the benefits and protection which a
t axpayer has received fromthe |aws and government of
California and also as an objective indicia whether a
taxpayer entered or left this state 'for tenporary or

transitory purposes. (Appeal of Anthony V. and Beverly
Zupanovich, supra.)

2/ (continued) _
he is in the State for tenporary or transitory
ﬂurposes, and will not be a resident by virtue of
| S presence her e.

[f, however, an individual. is in this
State to inprove his health and his illness is
of such a character astorequire a relatively
[on% or indefinite period to recuperate, or he
I's here for business purposes which wi |
require a long or indefinite period to accom
P|ISh, or is enmployed in a position that may

ast pernanently or |ndef|n|tehy, or has
retired from business and nmoved to California
with no definite intention of |eaving shortly
thereafter, he is in the State for other than
tenForary or transitory purposes, and, accord-
ingly, is aresident taxable upon his entire
nef’ income even though he nmay retain his
domcile in sone other state or country.

(Cal. Adm n. Code, tit. 18, reg. 17014, subd. (b).)
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After conparing the connections that M. and
M's. Dobbs mai ntained in Col orado and the connections
that they had in this state prior to becomng California
domciliaries, we find on balance that their closest con-
nections before May 1, 1980, werew th Col orado rat her
than this state. hrough the nmonth of April 1980, appel -
lants naintained all of their |ong-standing Colorado
connecti ons such as hone ownership, a business office in
a Colorado corporation, bank accounts, driver's |icenses
and car registration, and professional associations wth
a physician, attorney, andtax preparer. Many of these
connections were, in fact, retained through July 1980.
On the other hand, appellants' California connections
consisted merely of ahone that they did not nove into
until May 1, that presumably was not ready fortheir
occupancy bef ore then, and a yacht that was being
repal during the first two nonths of the year in ques-
tion. Other connections with this state, Such as
driver's license, carregistration, and bank accounts,
were est abl i shed only after May 1. -Furthernore, there is
no indication in the record that appellants were even
physically present in this state during the disputed
month of April. Since appellants' cloSest connections
before May 1, 1980, and specifically in April 1980, were
with Col orado, we nust therefore conclude that any pre-
sence in California before Hay 1, 1980, was tenporary or
transitory in nature.

In this appeal, the prinmary basisfor respon-
dent's determnation that appellants wereresidents
beginning April 1, 1980, appears to be the statenent on
their part-year return that they entered California on
that date. ~Indeed, the Franchise Tax Board has argued
that there is no convincing evidence to show that this
original statement was erroneous. W cannot agree.
First, respondent has disclosed that it was on exam na-
tion ofappellants' return that it noticed the return

al located inconme to this state based on aresidency date
of mMayl and not April 1. Second, the return on its face

3/ The reguratrons establish that the ownership of an
abode, a bank account, and social club nenbership in this
state woul d not subject a "seasonal visitor" or "tourist'
to California income tax. (Cal. Admn. Code, tit. 18.
reg. 17014, subd. (b); see eﬂson?%g v. Franchi se Tax
Board, 45 cal.app.3d 870,876-77 [113 19 Cil. “Rptr. BZII

T197%) .)
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al locates 63 percent of appellants' business incone to
Cal i fornia, ich tends to show they were in this state
for 7.5 nonths of the year, 'This would inply that their
entry date was May 15, and not April 15 as respondent has
contended. (See Resp. Post Erg. Meno., Nov. 19, 1986.)
Third, even though a statenent on the return provides
that the entry date to have been Aﬁrl| 1, a corresponding
statement on the return declares that appellants were in
California during 1980 for eight nonths. This length of
time is consistent with a entry date of May 1 since Apri
is the fourth nonth of the calendar year. ~Fourth, while
appel lants' Col orado return indicates that they were
residents there until April 1, it does not necessarily
corroborate that appellants were residents of this state
after that date since that return was prepared by the
sane Col orado tax preparation firm which prepared the
California return.  Fifth, workpapers prepared by appel -
| ants' accountants to substantiate a business expense
deduction for a honme office states that appellants noved
to California on May 1. Sixth, on respondent's residency
questionnaire, appellants indicated that they spent
"four-five® nmonths in Col orado in 1980. Based on these
factors, we nust findthat there is sufficient evidence
in the recordto denonstrate that the April 1 date relied
on by respondent was erroneous.

In conclusion, whereas we have found that
appel | ant s, throu%h_Apr|I 1980, were Col orado domicili-
aries who were inthis state fortenporary or transitory
purposes, we hold that hppellants_dld not become
California residents until domciled inthis state on
Nh{ 1, 1980. Accordingly, respondent's action in this
matter nust be nodified in accordance with this opinion.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S BEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Qdis L. Dobbs (Deceased) and Lois N. Dobbs
agai nst a proposed assessnent of additional personal
incone tax in the amount of $16,749 for the year 1980, be
and the sanme is hereby nodified in accordance with this
opinion. In all other respects, the action of the
ranchi se Tax Board w |l be sustained.

Done at Sacranento, California, this 17thday
of June ., 1987, by the State Board of Equalization,
wth Board Menbers M. Collis, M. Dronenburg, M. Bennett,
M. Carpenter and Ms. Baker present.

Conway H Collis , Chai rman
Ernest 3. Dronenburg, Jr. » Menber
Wlliam M Bennett ,  Menber
Paul _Carpenter » Menber
Anne Baker* , Member

*For Gray Davis, per Governnent Code section 7.9
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