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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
) No. 84A-495-MW

C--320L CO ar VAN NOUYS )

. Appear ances:

For Appel |l ant: Law ence V. Brookes
Attorney at Law

For Respondent: Paul. J. Petrozzi
Counsel

OPI NI ON

This appeal is nade pursuant to section
256661/ of the Revenue and Taxation Code fromthe
action of the Franchise Tax Board on the protest of

*87-

U-Haul Co. of Van Nuys agai nst proposed assessments Of

additional franchise tax In the anbunts of $69, 591,

$62, 714, and $69,834 for the inconme years ended March 31,

1977, March 31, 1978, and March 31, 1979.

. 1/ Unless otherw se specified, all section references
are to sections of the Revenue and Taxation Code as in

effect for the incone years in issue.
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Apveal of U-£aul Co. Oof Van Nuvs .

Three questions ars presented by this_apPeaI
(1) Wwhether amerco Lease Co. was engaged in a single
unitary business with appellant and ot her nenbers of

appel lant's conbi ned group; (2) if so, whether the incone
of Amerco Lease Co. was business or nonbusiness incone:
and (3)whet her respondent properly conputed appellant's
California property factor.

Appel lant is a California corporation engaged
in the business of renting various kinds of equipment,
rincipally trucks and trailers, to the public. Appel-
ant is mholly owned by AMERCO, Inc., a Nevada corpora-
tion, which also owns 100 percent of Anerco Lease Co.
(Amerco Lease), U=gaul International, Inc. (U-8aul
International), and various manufacturing conpani es.

Anerco Lease and various independent fleet
owners purchase trucks, trailers, and supporting equip-
ment fromthe manufacturing affiliates. Amerco Lease and
t he independent fleet owners |ease that property to
U-gaul International, an Oegon corporation. U-Haul .
| nternational then nmakes the property available to |ocal
U- Saul marketing conpani es, such as appellant, for rent
to the public. The gross rental incone is divided anong
the fleet owners (including Amerco Lease), U Haul
International, the marketing conpanies, and independent
dealers. This division of the gross rental incone
provi des the total income for each of the corporations
| nvol ved.

The Franchi se Tax Board determned that, during
the years at issue, Amerco Lease was engaged in a unitary
business with its parent and affiliated corporations,
because of its functional integration with the rest of
the corporate group. Appellant argues that Amerco Lease
was nerely a passive investor in eguipment and did not
derive an% income fromCalifornia. Appellant appears to
concede that the other affiliated conmpani es were engaged
in a single unitary business.

A taxpayer which derives incone from sources
both within and without California is required to neasure
its California franchise tax liability byits net income
derived fromor attributable to California sources.

(Rev. & Tax. Code, § 25101.) Even if a taxpayer does
business solely in California, its incone is derived from
or attributable to sources both within and w thout
California when that taxpayer is engaged in aunitary
. business with affiliated corporations doing business
outside California. In such a case, the anount of incone
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attributable to California sources nust be determ ned by
appl ying an apportionment fornula to the total income
derived from the conbined unitary operations of the
affiliated corporations. (See Edison California Stores,
Inc. v. McColgan, 30 Cal.2d 472 [183 P.2d 16] (1947).)

A unitary business may exist when there is
unity of ownership, unity of operation, and unity of use
(Butler Bros. v. McColgan, 17 Cal.2d 664, 678 [111 P.2d
3347 (19471), affd., 315 U.S. 501 [86 L.Ed. 991] (1942))
or when the operation of the business within California
contributes to or is dependent upon the operation of the
busi ness outside this state. (Edison California Stores,
Inc. v. McColgan, supra, 30 Cal.2d at 481.) Respondent’'s
determination that affiliated conpanies are engaged in a
unitary business Is presunptively correct, and the burden
is on the appellant to show that such determnation is
erroneous. (Appeal of John Deere Plow Co. of Mline,

Cal. St. Bd. of Equal., Dec. 13, 1961l.)

W agree with the Franchise Tax Board's deter-
mnation that Amerco Lease was part of the unitary
busi ness conducted by its parent and affiliates. It was'
obviously an integral link in the chain running fromthe
manuf acturing subsidiaries to the dealers who rented the
equi pnent to the general public. pel |l ant has presented
no evidence or argunment to refute the Franchise Tax
Board's determ nation that the conpanies were function-

~ally integrated. Its argunent regardin? Anerco Lease's
| ack of inconme fromor presence in California goes only
to California's jurisdiction to tax it. I n the context

of determning whether it is part of a unitary business

and includable in a conbined report, its status as a

California taxpayer is irrelevant. (See Appeal of Dasi bi
Envi ronnental Corporation, Cal. St. Bd. of Equal.,

Nov. "19, 1986, Appeal of Beecham, Inc., Cal. St. Bd. of

Equal ., Mar. 2, 71977.)

Appel  ant argues next that, even if Anmerco

Lease is included in the unitary group, its income is
nonbusi ness inconme allocable entirely to Nevada, rather
t han apportionabl e business income. Since its adoption
by California in 1966, the Uniform Division of Incone for
Tax Purposes Act (UDIiTPA) (Rev. & Tax. Code, §§ 25120-
25139) has provided a conprehensive statutory schene of
"apportionment and allocation rules to measure
California's share of the incone earned by a taxpayer
engaged in a nultistate or nultinational unitary busi-
ness. UDI TPA distingui shes between "business incone,"
whi ch nmust be apportioned by formula, and "nonbusiness
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Appeal of U Haul Co. of Van Nuys .

incone," which is allocated to a specific jurisdiction
according to the provisions of sections 25124 through
25127 of "the Revenue and Taxation Code. Business anhd
nonbusi ness incone are defined in Revenue and Taxation
Code section 25120 as foll ows:

~ (a) "Business income" means incone
arising from transactions and activity in the
regul ar course of the taxpayer's trade or
busi ness and includes incone from tangible and
I ntangi bl e property if the acquisition
managenent, and di'sposition of the property
constitute integral parts of the taxpayer's
regul ar trade or business operations.

* %
Vot st

_ (d) "Nonbusiness income" means all
i ncome ot her than business incone.

_ The statutory definition of business incone ‘
provides two alternative tests for determining the
character of income. The "transactional test™ looks to
whet her the transaction oractivity which gave rise to
the income occurred in the regular course of the tax-
payer's trade or business. The "functional test"
provi des that incone is businessi ncome if the acquisi-
tion, managenent, and disposition of the property giving
rise to the income were. integral parts of the taxpayer's
regul ar business operations, regardless of whether the
I ncone was derived from an occasional or e_xtraordlnaréa
transaction. (Appeal of Fairchild Industries, Inc., .
St. Bd. of Equal., Aug. ., 1Y90U; Appeal or New YOrkK
Football Gants, Inc., cal. St. Bd. of Equal., Feb. 3,
1977; Appeal of Borden, Inc., Cal. st. Bd. of Equal.;
Peb. 3, 1977.)

Ap?ellant argues that the "taxpayer" here is
u-gBaul co. Of Van Nuys, not Anmerco Lease and, since
Anmerco Lease is not part of the taxpayer's trade or
busi ness, its incone could not be business income under
either the transactional or functional test. & need not
address the issue of whether Anerco Lease was a
" taxpayer” 'as defined in section 23037, because Anerco
Lease is included in appellant's trade or business. The
"trade or business" referred to is that of the unitary .
busi ness and both appellant and Amerco Lease are part of -
the same unitary business. Therefore, it is the rela-
tionship between Amerco Lease's income-producing assets
“and the unitary business operations which determ ne
whet her the income i S business or nonbusiness.
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W nust agree with the Franchi se Tax Board t hat
Amerco Lease's purchase and | ease of equipnent are
clearly activities which occurred in the regular course
of the unitary business, thus. satisfying the transac-
tional test. It is also clear that the acquisition,
managenent, and disposition of the equipnment were
integral parts of the regular unitary business
OEerations, satisfying the functional test as well.
Therefore, we nust conclude that Anerco Lease's incone
was properly determ ned by the Franchise Tax Board to
have been apportionabl e busi ness incone.

Appel l ant has al so objected to the Franchise
Tax Board's cal culation of the property factor of its
apportionnent fornula. In this case, the property factor
is one for all the California conpanies in the U Haul
system because appellant elected to file a single tax
return and pay the entire California tax due for all
t axpayers included in the conmbined report. The property
Eactﬁg of the apportionment fornula is defined in section
5.129 as

a fraction, the nunerator of which is the
average value of the taxpayer's real and
tangi bl e personal property owned or
rented and used in this state during the
i ncome year and the denom nator of which
is the average val ue of -all the tax-
payer's real and tangi ble personal
property owned orrented and used during
the incone year.

The val ue of nobile or moveable property to be
included in the nunerator of the property factor iIs
ordinarily conputed on the basis of total tine the
property 1s within the state during the income year.

(Cal, Admn. Code, tit. 18, reg. 25129, subd. {(4)

(art. 2.5).) However, appellant was unable to provide
the data necessary for such a conputation. The Franchise
Tax Board, therefore, nultiplied the California gross
recei pts factor by the value of all the moveable property
to conpute the portion of moveable property to be
included in the nunmerator of the California property
factor. In its Reply Brief, at pages 6-7, appellant has
stated that it does not object to this method of
conputing the npumerator of the property factor. Wat
appel l ant apparently objects to is the inclusion in the
property factor of the equi pment owned by Amerco Lease
valued at its original costas provided In section

- 25130.
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“Appel lant had apparently included the moveable
property in the property factor as property | eased by
U-daul International, valuing it at eight tinmes the
annual rental rate. Appellant arguss That the property
cannot be included at i1ts original cost, as property
owned by the taxgayer, because it was owned by Anerco
Lease and Amerco Lease was not a "taxpager,." W di sagree
with appellant's conclusion, since we believe that Amerco
Lease 1s clearly a taxpayer under the pertinent statutes
and regul ations.

_ Any corporation subject to the California
franchise tax (chapter 2 of the Banx and Corporation Tax
Law). or the California corporation income tax (chapter 3
of the Bank and Corporation Tax Law) is considered a
"taxpayer.” Cal.. Admin. Code, tit. 18, req. 25121,
subd. (a)(l) (art. 2.5); Rev. & Tax. Code, § 23033; Cal.
Adm n. Code, tit. 18, reg. 23037.1 Generally, a
corporation is subject to the franchise_tax 1f it is
doing business in this state. (Rev. & Tax, Code

§ 23151, subd. (a).) A corporation is subject to the
corporation incone tax if It _has income derived from
sources wWithin the state. (Rev. & Tax, Code. § 23501,

subd. (a).)

Appel I ant contends that, in order to include
Amerco Lease's property in the nunerator of the property
factor, 1t nust be deftermned that amerco Lease was doin
business in California. As we have indicated above, suc
a determnation is not necessary. All that nust be
found is that Amerco Lease had incone from sources within
California. That Anerco Lease had incone fromsources
within this state is, we believe, crystal elear.

"I'ncome from sources within this State"

i ncludes incone from rentals of, or

gains realized fromthe sale of real or

tangi bl e personal property located in

this State, regardless of where the sale

or transfer is consummated. The term

al so includes incone from ownership,

control or managenent of such property

| ocated in this State, even though the

t axpayer is not carrying on a business in
» this State.

(Cal. Admin., Code, tit. 18, reg. 23040(a),)
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Appeal of U-Haul Co. of Van Nuys

Arerco Lease received a designated percentage
of the revenues generated by the rental to the public of
moveable property which it owned. Therefore, the incone
which Anerco Lease received was directly related and
attributable to the rental by the public of the moveable
property owned by it and used in California as well as
other states. Constitutionally sufiicient nexus was al so
clearly present by virtue of Amerco Lease's regular and
systematic pattern of channeling its moveable property
into this state through its comonly controlled sister
corporation, U Haul International. Anerco Lease's
exploitation of the California market for the purpose of
earning inconme fromthe rental of its moveable property,
together with the benefits and protections which
California provides during the process, is sufficient to
satisfy the requisites of due process, and it makes no
difference that Anetco Lease chose to conduct rental
activities through unitary sister corporations. (See
Appeal of Dresser Industries, Inc., Opn. on Pe§ for
Rehg., Cal. St. Bd. of Equal., COct. 26, t 983. )—7

The foregoing | eads us to the concl usion that
t he Franchise Tax Board proFerIy i ncl uded Anerco Lease in
t he conmbined report, properly treated the inconme of
Anerco Lease as apportionabl e business income, and
properly included and conputed the value of the moveable
*property owned by Anerco L§7se in the property factor of
the apportionment fornula.-& Therefore, the action
of the Franchise Tax Board nust be sustained.

2/ The situation regarding the property of Anerco Lease
Is in distinct contrast to that of the appellant in the
Appeal of John H Gace Co., decided by this board on
Cctober 28, 1980. 1In the Grace appeal, we concl uded that
the appellant did not have income attributable to sources
within California where the quantity of its property
present in California was mnimal; the proPerty was in
the control of bailees of the appellant's |essees, who
were conpletely unrelated to the appellant; the |essees
paid flat nmonthly fees for the use of appellant's
property, and the presence of appellant’'s property in
this state was entirely fortuitous.

3/ In its original protest, appellant objected to the
Inclusion in the property factor of property owned by

I ndependent fleet owners. The Franchise Tax Board agreed
that sone of the property included in the property factor

(continued on next page)
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3/ (continued])

was owmedl Hyy ihndependent fleet owners and made a trial.
computation for the year 1977, elimginating that property
fromthe factor. This trial computation resulted in a
smal | increase in tax due. The Franchise Tax Board has
agreed To reconpute the tax due for each of the appea
years, if we.so order. However, it appears to us that
the property of the independent fleet owners should not
be elimnated, since it 1s clearly property that was
rented and used in this state, and should, therefore, be
included in the property factor at eight tines the net
annual rental rate. (Rev. & Tax. Code, §§$ 25129, 25130,)
Therefore, we see no need for any reconmputation to
elimnate that property fromthe property factor
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of U-Haul Co. of Van Nuys agai nst proposed
assessnents of additional franchise tax in the anounts of
$69, 591, $62,714, and $69,894 for the income years ended
March 31, 1977, March 31, 1978, and March 31, 1979, be
and the same is hereby sustai ned.

Done at Sacramento, California, this 3rd day
Of  March , 1987, by the State Board of Equatization,

wth Board Members M. Collis, M. Bennett, M. Carpenter
and Ms. Baker present.

Conway H. Collis » Chai rman
William M _Bennett » Menber
Paul Carpenter ,» Member
Anne Baker* » Menber
Member

*For Gray Davis, per Governnent Code section 7.9
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