"economies

v. Pranchise Tax

Board, 463 U.S. 159, 178=179 [77 L.Ed.2d 545] (1983).)

We also disagree with appellant's contention
that the goods remain in transit until they reach the
regional centers. In the Appeal of Gibson Wine Co.,
decided by this board on June 22, 1956, the California
appellant stored bulk wine, purchased by its out-of-state
)arent corporation from an unrelated winery, during a
inishing process before sending it on to the parent
corporation for bottling and sale. The appellant
objected to the inclusion of this wine in the numerator .
of Its _Property factor, contending that the wine was in
transit to the parent and could not be considered as _
havinga situs in California. We held that the wine was

properly included in appellant's property factor,
saying:

The storage of this inventory in Appel-
lant's warehouse was not a temporary
interruption in its interstate journey
for lack of facilities for immediate

transportation, but instead was for the
parent's own purposes. ~ Accordingly, the
inventory was not in transit in inter-
state commerce and had situs in this
State for tax purposes. Yellow Cab
Manufacturing Company v. The City of

San Diego, 106 cal.app. 587.
(Appeal of Gibson Wine Co., supra.)

The Gibson Wine appeal, although also decided
before the adoption of UDITPA, is helpful in our deter-
mination of the present appeal because it addresses the
precise issue raised by appellant, i.e., whether the
goods remained in transit during their stop at Compton,
and because that issue is not directly addressed by .
UDITPA.  The present situation strongly resembles that in
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G bson wine, supra. The stoppagt <Z the inventory at
Conpton was not due to |lack of iamediate tr%nspor ation,
but was for appellant's own purposes. The factual
differences enphasized by appellant either do not exist

or are not significant enough to aistinguish Gibsea y%ne
from app=llant's situation. ~Therefore, We conclude that
the inventory purchased from manufacturers in the far

East was not in transit while it was in the Conpton
facility. Indeed, we have no indication that appellant
failed fo include in its California numerator the inven-
tory in Conpton on the requisite inventory days which was
intended for its out-of-state regicnal centers-. Anmel-
lant's "in-transit" argunent aPpears t 0 beinconsistent
with its actions. Certainly, it would be illogical to
have goods attributed to the regional centers before they

arrive in Conpton but attributed to Conpton when they
arrive there.

. Appel lant's argunent that "destination," as,
used in the regulation, means "ultimate destination" IS
unsupported by any authority and is contradicted bg t he
regulation itself. Subdivi'sion (d) of regulation 25129
provides two rules for in-transit property. One deals
with property in transit between |ocations of the tax-
Baya*and the other deals with _property in transit

etween a buyer and seller. Cearly, “the regulation
contenpl ates not one "ultimate" destination Tor goods in
transit, but allows for several destinations for the same
goods. Appellant's situation is a stereotypical exanple
of the situation contenplated by the regulation. ne
oods in transit fromthe Far East are goods traveling
roma seller to a buyer, and their destination, and
place of attribution tor property factor purposes, 1is
Conpton, California. Wen the goods |eave Conptoc for
the out-of-state regional centers, they are goods
traveling between |ocations of the taxpayer, and their
destinations, and places of attribution for propert
factor purposes, vary according co the regional center
for which they are-then desti ned.

_After the oral hearing in this matter, appel-
| ant submtted summaries of records fromJuly 1, 1983,
t hrough Septenber 30, 1985, show ng that, during that
time, an average of 10.6342 percent of its sales were for
products ordered specifically for two ngjor out-of-state
customers. None of the products ordered for these _
custonmers were ever ordered for or sold in the Caiifornia
market.  Appel | ant appears to argue that at |east this
?ercenta e of in-transit goods shoul d be excluded from
he Calitornia nunerator during the years in issue
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because these specific goods were unquestionally destined
for states other than California.

Ve are not persuaded by appellant's argument.
The goods that it ordered for these customers were
apparently appellant's goods while being shipped fromthe
Far East and, therefore, fall under the "between buyer
and seller" rule of the regulation. Wen they were
shi pped from Conpton to appellant’s customers, they were
agai n under the "between buyer and seller" rule, except
the appellant was the seller rather than the buyer.
Appel ['ant nust include all the goods in transit to
Conpton in its California numerator. \Wen goods |eave
Conpton for appellant's out-of-state custoners, they are
includible in the nunmerator of the property-factor at
their new destination by either appellant or its
custoner, depending on which party would nornally include
the goods in its property factor denom nator on the
rel evant inventory date.

The second question in this apPeaI I S whet her
the Franchise Tax Board may require appellant to deter-
mne its average inventory value based on quarterly,
rather than yearly, figures. Appellant argues that only
its annual inventory figures are audited and include
adlustnents for items such as costing corrections,
pilferage, and obsolete itens. |t contends that any
uarterly figures are inherently inaccurate. The

ranchi se Tax Board ar?ues that the quarterly figures
were used because appellant's inventory fluctuated w dely
t hroughout the ¥ear and was at a |ow point when the

end figures were conpiled. It determ ned

t hat averagln? t he quarter]y figures was necessary to
accurately reflect the California inventory, The
Franchi se Tax Board notes that appellant's concern fur
the adjustnents nade only in the annual inventory flﬂures
I's unfounded, since the same source was used for bot
numerator and denom nator. It also notes that the
year-end figures are a conmponent of the quarterly
conput ation nethod which it used.

Section 25131 provi des:

The average val ue of property shall be
determ ned by averaging the valueS at the
begi nning and ending of the income year but
the Franchise Tax Board nmay require the
averagi ng of nonthly values during the income
year 1f reasonably required to reflect
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oroperly the average value of the taxpayer's
oroperty.
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I's section gives the Franchise Tax Board discretion to
varz from the use of annual figurzs if 'reasonabl
:2r2d to reflect properly the average value of the
var's property.” The Franchise Tax Board has here
vrarzised that discretion and the aopellant nust show
az it has acted unreasonably in doing so. W do not
| ieve that appellant has met that burden ofproof. Its
ser=ions Of inaccuracy are not supported by any evi-
ca2. Wedo not believe that the use of quarterly
=res, rather than nonthly figures as directed by the
t:z2, Makes the Franchise Tax Board's action
unrezsonable, Ssince it offered to conpute the average
usi ng monthly figures, but appellant declined to supply
tie necessary figures. W conclude, therefare, trat it
was not inproper for the Franchise Tax Board to use
quat:erlﬁ, rather than annual, inventory figures to
comgute the-average value of appellant's property during
the income year.

.
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Forthe reasons stated in this foregoing
opi nion, respondent's action nust be sustaine
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this procesding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
oursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the

protest of Craig Corporation against proposed assessnents
of additional franchise tax in the amounts of $39, 050,

$50, 498, and $53,922 for the income SQ/earsb endedpl une 30,
1976, June 30, 1977, and June 30, 1978, be and the sane

“i1s hereby sustained.

Done at Sacranmento, California, this 3rd day

of March , 1987 by the Sta-te Board of Equalization.

\é\nna hl\/lssoaBra{jkewbg?gggntM' Collis, M. Bennett, Mr. carpenter
Conway H Collis , Chai rman
W Iliam wmBennett , Menber
Paul Carpenter , Menber
Anne Baker* , Member

, Menber

*For Gray Davis, per CGovernment Code section 7.9
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