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OPI1 NI ON

These appeals are nade pursuant to section
185931/ of the Revenue and Taxation Code from the

action of the Franchise Tax Board on the protests of
Charles C. and Elynor @. Renshaw agai nst proposed

assessnments of additional personal income tax in the

amounts of $373.95, $714.78, and $564.88 for the years
1977, 1978, and 1979, respectively.

1/ Onress otherw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the years in issue.
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Th2 |Ssues preseanted in these appeals are as
foll ows:

(1) wnether respondent is barred from asserting
the assessments for 1977 and 1973 for allegedly not
conplying with #earing Procedure Regul ation section 5030,
(Cal. Adm n. Code, tit. 18, reg. § 5030.)

(2) Whether respondent is barred pursuant to
the doctrine of laches fromasserting all of the assess-

ments at issue as a result of its allegedly dilatory
practices.

(3) To the extent that respondent is not so
barred, whethsr respondent properly determned that
appellants' horsebreeding activity was not engaged iz for
preiit within e meaning of senticr 170232,

During the years at issue, Charles C Renshaw,
a successful attorney, along with his wife Elynor, owned
a two-acre ranch honme in the Del Mar area of San Diego
County. In 1974, appellants began to claim a |o0ss cn
their personal income tax returns resultinP froma
horsebreeding activity. Apparently, appellants used two
horses in 1977, three horses in 1978 and two horses in
1974 for such end=avor. Appellants never declared any
gross incone from the horsebreeding activity and, during
the years at issue, appellants' gross neafarm i ncone and

i ncome and deductions fromthe activity were regortad as
follows:

Gross Hor s e - Borse—

Nonfarm breedi ng br eedi ng

Year | ncone | ncome Deduct i ons
1977 $ 45, 477 -0~ $ 3,304
1978 71,613 -Q0- 6, 498
1979 ’ 87,526 -0~ 5, 137
$204, 616 -0- $14 , 939

Upon audit, respondent concluded that no evidence existed
to show that appellants kept separate records of income
or assets, maintained separate checking or savings _
accounts, or secured a business license. Notw thstanding
this, apﬁellants alleged that Charles, with his grand-
father, had previously run a farm on which horses were
bred and raised for profit and, in addition to obtaining
a law degree, had studied genetics. Mreover, appellants
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state that the tine they spent was all that was required
to raise the mares. (app. Br. at 3.)

Hdowevar, based upon the history of |osses,
financial status of appellants, recreational elenents
associ ated wiza horsebreeding, and lack of businesslike
conduct, on January 2, 1981, respondent determ ned that
the subject activity was not operated for profit for the
years 1977 and 1978 and, accordingly, limted the,
resulting | osses as required by section 17233. ¢n
January 9, 1931, appellants demanded a hearing which was
not held until #ay 27, 1982, before a 'nearing officer.
The hearing officer apparently recomrended the allowance
of the subject deductions, but by notices of action dated
January 27, 1983, respondent issued the assessnments For
1977 and 1973 disallowi ng the subject deductions pursuant
to section 17233. On Februwary 8, 1983, appellants filed
their appeal with this boardand requested an oral
hearing for the years 1977 and 1978.

Wi | e the appeal for 1977 and 1978was pendi ng,
aﬁpellants' 1979 personal incone tax return containing,
the same | 0Ss issue involving horsebreeding. was assigned
for audit on Decemker 22, 1983. On March 28, 1984, a
noti ce of proposed assessnent was issued for that year
again determning that the horse' breeding activity was not
operated for profit; Appellants protested and requested
an administrative hearing which was held on June 20,

1984. On August 2, 1984, respondent affirned its notice
and, on August 16, 1984, appellants filed a tinely appea
to this board for the year 1979.

By letter dated Septenber 28, 1984, this board
consol i dated the appeal of the year 1979with the appeal
filed for the years 1977 and 1978. \Wile no stipulation
for extension was signed by appellants (Cal. Adm n. Code,
tit. 18, § 5030), no nmenorandum was filed by respondent
until November 13, 1984, and the oral hearing was not
held before this board until. COctober 1, 1985.

Appel lants first argue that the failure of
respondent to file a menorandumwi thin a period not to
exceed one year, presumably fromthe filing of this
appeal (February 10, 1983), constitutes prounds to bar
respondent from asserting the assessments for 1977 and
1978 pursuant to Bearing Procedure Regul ation section
503 0. (App. Ltr., Oct. 9, 1984.)

_ Hearing Procedure RrRegulation section 5030
provi des as foll ows:
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Deferrals. The board nmay defer Proceedings for
an indefinite period upon the filing of a
witten stipulation between the appellant and
the Franchise Tax Board or, depending on the
circunstances, for a period not to exceed one
year at the witten request of either party.

(Cdl. Admin. Code, tit. 18, § 5030.)

Wi | e appel l ants' argunent is inmginative, it
suffers fromat leasttwo mmjor obstacles. First,
Rearing Procedure Regul ation section 5026 provides, in
rel evant part, that "{r]easonable €xtensions of tine for
the filing of menoranda may be granted upon witten
request." (Cal. 2dmin. Code, tit. 18, 5 5026.) No
definite time Limt is inposed by Bearing Procedure
Regul ation section 50zt with cespect to tue filing <f
menor anda, and we have never interpreted or applied
Bearing Procedure Regul ation section 5026 to require such
a definite time Limt. As a matter of practice, we
routinely grant both taxpayers and the Franchi se Tax
Board "(r] easonabl e extensions of tine for the filing of
menoranda."” To interpret Bearing Procedure Regul ation

section SO30 as appellants do would severely limt our
flexibility in admnistering orderly hearings and clearly

emascul ate Bearing Procedure Regul;tion sectian 5Q26.
Neit her of these results is appropriate.

Undoubt edly, this proceeding was not handled in
the' nost expeditious fashion, either before the Franchise
Tax 3oard or while on appeal before this baard. However
part of the delay occurred because 1979 was audited after
1977 and 1978 had been appeal ed.  Respondent did not file
its initial brief until it was able to consolidate all
the years. Furthernore, although this matter was ready
for hearing in Decenber 1984, the next available hearing
date in San Diego, the location requested by appellants,
was not until Septenmber 1985.

Secondly, and nore inportantly, there is no
provision in #earing Procedure Requlation section 5030
whi ch mandates that an appeal be disnissed or that the
Franchi se Tax Board's action be barred for any claimed
infraction. Accordingly, to interpret that section as
aﬁpellants do would' clearly be unwarranted on eur part,
Therefore, we hold that appellants' first argunment is
W thout nerit.

Appel | ants advance another novel theory con-
tending that the doctrine of laches prevents respondent
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from asserting any of the assessments due to its alleged
dilatory practices in processing these appeals. In
general, laches is defined as the neglect or faiiuce of a
plaintiff to assert a right for such a period of time
which results in prejudice to defendant requiring that
the plaintif-f's cause of action be barred in equity.
(Swart v. Johnson, 48 Cal.App.2d 829, 833 [l120 P.24 6399}
(I522).) WVhether any delay by a plaintiff in bringing an
action was unreasonable is a question of fact, (WIlITans
v. Marshall, 37 cal.2d 445 [235 P.2d 372] (1351).) The
application Of the doctrine is based upon the fact that
mat eri al changes of condition nmay have taken place
between the parties during the period of neglect.

(Verdugo Canon Water Co. v. Verduge, 152 Cal, 655, [93 P.
1021] (1908).) wWoreover, th& defense of laches depends
not ealy upon a plaintiff's delay in asserting a right,
gu= alss vrpon in indyry to the defendant occasioned by
that delay, since a nmere |aps2 of time, wthout prejudice
to the -defendant therefrom 1S in itself insufficient to
constitute laches in equit%. (Butler v. Bolman, 146
Cal.app.2d 22, (303 p.2d 5733 (1I5567).)

Assuming, arguendo, that-this beard is
enpowered to apply the Doctrine of Laches, in our
opi nion, no such equitable relief is available to _
appellants under the facts of this case. First, nothing
in the record indicates that any delay in these
proceedi ngs was unreasonable in Length, (Wllianms v.
Marshal |, supra.) Respondent was quite anmenable and
pronpt In granting appellants two administrative hearings
and much of the lengthening of these appeals was caused
by appellants properly exercising their conplete and ful
aﬁpeal rights. Mre inportantly, there is no evidence
that the purported delay injured appellants in any way.
Appel l ants argue that the delay prevented them from
providing two witnesses, a veterinarian and a profes-
sional trainer, whose whereabouts are new unknown. (App.
Br. at 3.) Certainly, appellants' own recounting of
these peoples' activities would be sufficient in these
appeals and, in an appropriate case, we have previously
found that activities were engaged in for profit as
evi denced by the expertise of a taxpayer's advisors
without the testinony of those advisers. (See, e.qg.
Appeals of WIlliam C and Jane J. Kellogg, Cal. St. gd.
of Equal., June 25, 1985.)

The first two issues having been decided :
adversely to appellants, we must now review the norse-
breeding activity itself. Section 17233 provides, in
rel evant part, that if an activity is "not engaged in for
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profit," only those deductions allowable regardl ess of a
profit objective (e.g., taxes or interest) nay be
allowed.  Accordingly, the disputed deductions with
respect to the horsebreeding are allowable only if
appel l ants had an actual and honest profit objective for
engaging in that activity. (Appeal of Paul J. and
Rosemary Henneberry, Cal. St. 3d. of Equal ., Nhg 21,
1980; Apoeal of F. Seth and Lee J. Brown, Cal. St. Bd. of
Equal ., Aug. 1s, 1979.) The taxpayer's expectation of
profit- need not be a reasonable one, but t?%[e must be a
good faith objective of making a profit. len v.
Conmi ssi oner, 72 T.C. 28 (1979).) O courss, whether the
activity was engaged in primarily for such profit-seeking
notive I1s a question of fact upon which the taxpayer has
the burden of proof. (Appeal of Guy E. and Dorothy
Hatfield, Cal. St. Ed. of Equal., Aug. 1, 188C; Appeal of
Cilrfirord R and Jean G. Barbee, lal. St. BA. oi Equal.,
Dec. 15, 1976.)

The regul ations provide a list of factors

rel evant in determ ning whether a taxpayer has the
requisite profit nmotive. While all facts and circum
stances wth respect to the activity are to be taken into
account, no one factor is determnative in making this
determ nat i on. (Treas. Reg. § 1.183-2(b).) Amongthe
factors which normally should oe taken into counsideration
are the follow ng: (1) manner in which the taxpayer
carries on the activity; (2) the expertise of the tax-
ayer or his advisors: (3) the tine and effort expended
By the taxpayer in carrying on the activity; (4} an
expectation that assets used in the activity nmay appre-
ciate in value; (5) the success of the taxpayer in
carrying on other simlar or dissimlar activities;

(8) the taxpayer's history of income or |osses with
respect to the activity: (7) the anount of occasional
profits, if any, which are earned; (8) the financia
status of the taxpayer; and (9) elenents of personal
pleasure or recreation. After carefully review ng the
facts and circunstances involved here and considering the
rel evant cases in light of the applicable regulations, we
are convinced that appellants did not possess the
requisite profit notive wth respect to the subgect
activity so that the disputed deductions are nu

al | onabl e.

Wiile the record is not exactly replete with
facts, those facts which are evident point ta the conclu-

sion that the activity before us was not engaged in for
profit. There is no evidence that appellants carried on
the activity in a oasinesslike manner. No separate busi -
ness records, business checking Or savings accounts or
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busi ness |icenses were nmintained.. wnilz the activity
apparently began in 1974 and enconpassed five years,
appeliants met with little, if any, denonstrated success.
No gross income was generated, and | osses were sustained
in each year. Moreover, appellants appear to have
substantial income from other sources and the activity

i nvol ved recreational or personal elenents. while
Caarles nmay have had sone background with respect to
breedin? and raising horses and appellants may have
personally perforned all |abor required to maintain the
mares, these two factors alone do not distimguish the
activity froma hobby and do not outweigh the
preponderance of factors outlined above.

Accordingly, based on the record presented, the
conclusion i S inescapable that appellants have not met
tha:li burden ¢ £ preving thac the norsebrseding activity
was enqaged in primarily for profit. Therefore,
raspondent's action in these appeal s nust be Sustained.

-315-



Appeal s of Charles C._and Elvnor W Renshaw

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protests of Charles C. and Elynor W Renshaw agai nst
proposed assessments of additional personal inconme tax in
the amounts of $373.95, $714.78, and $564.88 for the
years 1977, 1978, and 1979, respectively, be and the same
I's hereby sustained.

Done at Sacranento, California, this 19th day
»¥ Novenber ,'9¢6,khr the cStatz Brard of Ejqua' izatinn
with Board Menbers M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevins. , Chai rman
Conway H. Collis , Menmber
WIlliam M Bennett » Menmber
Ernest J. Dronenburg, Jr. . Menber
V|l ter Harvey* , Member

*For Kenneth Cory, per CGovernment Code section 7.9
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