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OPI NI ON
These appeal s are made pursuant to section

256661/ of the Revenue and Taxation Code fromthe

action of the Franchise Tax Board on the protests of
Sincal Chem cal Conpany against proposed assessnents of
additional franchise tax in the anounts of $18,012,75 and
$759.25 for the incone year ended Septenber 30, 1980,

17 Onress otnerw se specified, all section references.
are t0 sections of the Revenue and Taxation Code as in
effect for the income year in issue.
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Appeal s of Sintal Chem cal Conpany

The issues presented by these appeals are: (1)
whet her appel | ant has shown that respondent incorrectly
applied the tax benefit rule to a recovery of over-
payments appel | ant made for natural gas in prior' years;
(2¥ whet her interest attributed to the overpaynents was

“properly included as income during the income year at
I ssue; and (3) whether respondent” correctly apportioned
income and Interest attributable to 1980.

Appel lant is a chemcal conpany engaged in the
manuf acture of fertilizer. _ Appellant does business both
within and without California and files its franchise tax
returns on a unitary basis. Appellant utilizes the
accrual method of accounting in maintaining its books of
account .

The principal ingredient in appellant's
fertilizer is amonia, Wwhich is derived fromnatural gas.
Appel lant's nmajor supplier of natural gas during the
years prior to 1980 was a California gas conmpany. In
1980, the California Public Uilities Comm ssion (PuC)
determ ned that the gas conpany had overcharged appellant
for its natural gas purchases for a nunber of years. On
July 2, 1980, it was determ ned that agﬁellant was due a
refund of  §1,883,497, plus interest. The refund was not
actually paid until January 1981, but interest continued
to accrue until paynent.

In reporting this refund during the incong year
at issue, appellant divided the funds anong four priofr
tine periods. Some of the income years included in the
four periods were |oss years for appellant. Apparently,
aBBeIlant applied the tax benefit rule to exclude from
1980 incone any of the refund attributable to over-

aynents made 1n periods which included any portion of a
oss year. Appellant further excluded- from 1980 incone
any of the interest accunulated prior to Qctober 1, 1979,

and any incone accrued in income year 1981, Finally,
appellant reported the interest allocated to the prior
profit years by apﬁortlonlng it as if it had been earned
-1n those years rather than in 1980.

Respondent audited appellant's return for the
income year at issue and determ ned that appellant had
made m'stakes in its apportionnent of incone anong the
-profit and | oss years. Respondent requested a conplete
l'i sting of refund anmounts all ocated by income years

~rather than the four general time periods but was
informed by appellant such a breakdown was not possible.
Respondent then requested the same information fromthe
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puc. Wile awaiting that infornmation, respondent nade
its own calculations as to the proper allocation of the
refund between the profit and |loss years which differed
fromappellant's formula. Respondent also disapproved of
appel lant's reporting of the interest paynents and the
aP ortionnent.  An assessment was issued which was
aftirmed by respondent subsequent to appellant's protest.

. Following the protest hearing,. respondent received a |ist

fromthe PUC which detailed, by income year, each of the
over paynents made by aﬁpellant. Respondent di scovered
that its original breakdown of the refund was incorrect
and that it had issued an assessnent that was too |ow
Anot her assessment was issued for the remainder of the
tax asserted to be due for income year 1980. Both
assessnments were appealed to this board, where they were
consol i dated for purposes of this opinion,

- Wke rationale for tie tax benefit rule was
stated in the Appeal of H V. Mmnagenent Corporation,
decided by this board on July 29, 1981:

Taxpayers who recover Or collect itens that
have previously been deducted are ordinarily
_taxed on the anount received unless the prior
‘deduction was of no "tax benefit" Dbecause it
did not reduce the taxpayer's tax liability.
éC)tatlon.].. .. Wile the courts .have

devel oped differing theories to explain the
inclusion in income of a recovery that does
not constitute an econom c gain in- the
ordinary sense, these divergent views have
in common the rationale that such a recovery
IS taxable because it is |linked to a prior
tax deduction which reduced the taxpayer's
taxliability. [Ctation.] CbnverseI%,
where a recovery, or portion thereof, 'has
not resulted in a prior tax benefit, it is
excluded fromincome. [Gtation.].

_ Section 24310 is a codification of the "tax
benefit rule" and is substantially simlar to Interna
Revenue Code section 111; therefore, federal cases and
regulations interpreting the federal statute are highly
persuasive as to the interpretation of section24310.
<See Andrews v. Franchise Tax Board, 275 cal.App.2d 653
(80 Cal_. Rptr. 403](19b9%; see also Cal. Admn. Code,
tit. 18, reg. 26422.) hat section excludes from a

corporation's gross i'ncome any anount-received which is

attributable to the recovery of a bad debt, prior tax, or
del i nquency anount to the extent that the deduction Ofr
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credit allowed on account of the debt, tax, or delin-
uency amount did not reduce the corporation's tax.
%Rev. & Tax. Code, § 24310, subd. (a).) The regulations
provide that this rule is not limted to the |osses
specified in the statute, and that it applies equally to
all other |osses, expenditures, and accruals which are
the basis of deductions except for depreciation,
depl etion, anortization, and anortizable bond prem uns.
(Treas. Reg. § 1.111-1(a) (1960).) Deducti ons which give
rise to recovery exclusions under the tax benefit rule
i nclude rebates for supplies purchased and accrued i

n
loss years. (\Western Ad'! ust ment_and_Inspection Co. V.
Comm ssi oner, B.T. .)

~ Neither appellant nor respondent quarrels wth

the application of the tax benefit rule to the present
appeal . The differences between the parties revolve
around the anmount of the refund that should be allocated
to the loss %/_ears. Respondent's determ nation ofthe
facts supporting application of the tax benefit rule is

resumed correct and it is aﬁpellant's burden to prove

hat it is entitled to use the tax benefit rule to a '
greater extent than allowed by respondent, (See Appeal
of B. ¥. Managenent Corporation, supra; A ez Appeal-or
Ceniennial Equities Corporation, Ca | . st % of Equal.,
Jone 2.7, .T344.) As stated above, respondent's ultimte
determinationwasbased upon the actual rebate schedul e
of overpaynments issued by the PUC. As appellant has not
provided us with evidence nor argunent to refute that
determnation, it has failed to satisfy its burden of

roof. Consequently, respondent's determnation as to

he amount of the rebate attributable to the loss years
wi || be uphel d.

Ve turn to the second issue which asks if
appel lant may apportion the interest generated from the
refund 1 O years other t han income year 1980. Appel | ant
argues that the poc ruling relates back to the years
appel  ant was actual |y overcharged and. that the I nterest
accrued fromthe nonent of overpayment. Therefore, the
. mgjority of the interest woul d be excluded from 1980's
income as it accrued prior to October 1, 1979. Further,
aPpeIIant contends that since the interest which accrued
after the PUC order was not received until January 1981,
appel l ant should not have to report any interest
generated after Septenber 30, 1980, thée closing date of
Its income year, as incone for incone year 1980. ‘

_ Appellant's initial argunent is msguided. It
is well established that |3ncoma accrues to- an accrual
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basi s taxpayer when all events have occurred which fix
the right to receive such income and the anmount thereof
can be determned w th-reasonabl e accuracy. (§E%%ESTE£%%
Foundry Co. v. Commissioner, 292 U.S. 182 [78 L.Ed. 120
TT§§17¥—§EIverin v. Enright, 312 U.S. 636 [85 L.Ed.
1093] (1941).) '.%h.e dEEé‘%E'ﬁtysii;Q1 s ipt off the
Incone is irrelevant to the accrual basis taxpayer
(Spring city Foundry Co, v. Comm Ssioner, supra.)

AppelTant did not have the right to receive the refund,
nor the interest thereon, until the PUC made its fina

determination on July 2, 1980. The ruling was the fina

event which determned the anount of the refund with
reasonabl e accuracy. Consequently, the interest that
accunul ated prior to July 2, 1980, was properly included
in 1980's incone.

In response to appellant's second arcument, we
note that respondent's determnation is presuned to be
correct and that the taxpayer bears the burden of proving
by conpetent evidence that respondent's position is
incorrect. (Appeal of Quild Savings and Loan
Associ ati on, égi..Sf. Bd. of Equal., Feb. 2, 1985.) An
unsupported assertion that respondent is incorrect inits
‘determination does not satisfy the taxpayer's burden.
(Appeal of GQuild Savings and Loan Association, supra.)
The only evidence presented to Indicate that respondent
i ncluded the post-Septenmber 30, 1980, interest as incone
in income year 1980, is appellant's figures in its brief.
As appellant has failed to provide supPprt for its
calculations, we find it has not satistied its burden of
proving that respondent's determnation is incorrect.

The last issue to be considered is appellant's
attenpt to apportion the refund according to the appor-
tionment factors for the year of overcharge rather than
t hose applicable to 1980. ° Appellant's argunment is not
unprecedented, .given t he treatnent accorded inconme from

certain long-term construction contracts. (See AEQeal of
Donal d M. Dﬁgke Conpany, Cal. St. Bd. of Equal., Feb. o,
IQTITTTT'T§'ETUET%?'9% real i ze, however, that the
authority to al l ow such a deviation fromthe Uniform Act
comes from section 25137. Section 25137 conmes into play
only in exceptional circunmstances. %Appeal of Donald M.
Drake Company, supra.) Section 25137 does not autnhorrze
deviation £roOM UDITPA's nornaI.PrOV|S|ons sinply because
t he taxpayer purports to have found a' better approach to
ap?ortlonlng busi ness incone. Appeal of Ki kkoman
International, Inc., Cal. St. Bd. of Equal., June 29,
1382.) 1In order to Insure that the Act is applied as
unifornly as possible, the party who seeks to use
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extraordinary apportionnment nethods bears the burden of
proving that such exceptional circunstances are present.
(AMM%%.%I. §t._Bd. of
Equal., Feb. 3, 1977.) re allegations of distortion
are insufficient to persuad? u? that the normal fac%ors
Appeal of New Hone Sew ng Machine

shoul d not be used.  (

Cbgpany, Cal . St. Bd. of Equal., Aug. 17, 1982.) Appel-
ant has failed to provide any eyldence, %u%h as the
possibility of double taxation, (0 Show that exceptiona

ci rcumstances existed so as to allow any deviation from
the normal formula.

In summary, we find respondent's application of
the tax benefit rule proper. Further, we find that
respondent properly included all of the interest that

accrued prior to Septemper 30, 1980, as incon? for the
1980 i ncone year. inally, we find that appellant was

insorrect iuits attempt to apportiorn the refund income
fromthe profit years as if it had gccrued during ﬁhose
past years. Accordingly, respondent’s action In-this
matter will be sustai ned,
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ORDER

Pur suant to.tﬁe views expressed in the opinion
of the board on file in thisproceeding, and good cause
appearing therefor,

| T 1'S BEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protests of Sincal Chem cal Conﬁ.any agai nst proposed
assessnments of additional franchise tax in the anpunts of
$18,012.75 and $759.25 for the inconme year ended
Sept ember 30, 1980, be and the sane is hereby sustained.

Done at Sacramento, California, this 10th day
Of - Septenber, 1986, by the State Board of Equalizationm,

with Board Menbers M. Nevins, Mr. Collis, M. Dronenburg
and M. Harvey present.

Ri chard Nevins , Chairman

Conway H Collis , Menber

Ernest J. Dronenbura, Jr » Menber

VAl t er Harvey* ) » Member
» Member

*For Kenneth Cory, per Governnment Code section 7.9

-34-



