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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE sTATE OF CALI FORNI A

In the Matter of the Appeals of)) Nos.  81A-1477

RONALD R AND »A9WN STIT.VERTON, ) and 83A-559-MW
RONALD R SI LVERTON, AwD )
RONALD R. AND HI LDA SI LVERTON )

Appear ances:

For Appellants: Ronald R Silverton,
in pro. per.

For Respondent: Kendall E. Kinyon
Assi stant Chief Counsel

OP1 NI ON

These appeal s are made pursuant to section
185_93U of the Revenue and Taxation Code fromthe
actions of the Franchise Tax Board on the protests of
Ronald R. and Fawn Silverton, Ronald R Silverton, and
Ronald R and g8ilda Silverton for the years and in the
amounts as foll ows:

L
T/ Unless otnerw se specified, all section references

are to sections of the-Revenue and Taxation Code as in
effect for the years in issue.
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Appeal s of Ronald r and Fawn Silverton, et al.

Appel | ant s Year s Proposed Assessnments
Ronal d R. and (1) (2)
Fawn Si|verton 1968 $3,658.63 . $ 7,890.50
Ronald R Silverton 1969 6,348.47 18,499.70
Ronald R _and
Hlda Silverton 1970 7,457.12 13,939.48

Two questions are presented by these ap?eals:
(1) whether litigation costs advanced on behalf o
clients, where reinbursenent was contingent on the
successful settlement or prosecution of the clients'
claims, were deductible as ordinary and necessary

busi ness expenses; and (2) whether appellants have shown
that tbe proposed assessmerts made by the Franchise Tar
Board on the basis of federal adjustnments were erroneous.
Fawn Silverton and Hilda Silverton were, at different
tines, married to Ronald R Silverton. "Appellant”
herein shall refer to Ronald R. Silverton,

During the appeal years, appel | ant owned and
operated, as a sole proprietorship, a law firmwth its,
principal office in Los Angeles and additional offices in
other California cities. | arge part of appellant's
practice was devoted to persona |gjury and wor kman' s
conpensation. clainms. Once it was determned that such a
case had sufficient nerit, the case was accepted On a
contingent fee basis. Appellant would then pay the
necessary costs of litigation and preparation, “and, when
the case was concluded, either b #u gment or settlenent,
appellant’s costs were reinbursed fromthe anount
recovered. Appellant's fee was then conputed as a
Percentage of the net amount remaining. |f the case was

ost, or the ampunt recovered was |ess than the costs
advanced by appellant, the client was not required to
rei nburse appellant for the eosts advanced. Appellant
treated the costs advanced in contingent fee cases as
current busi ness expenses and deducted them for the year
in which expended, regardless of whether the cases to
which they were attributable had been concluded. When a
case was closed, the amounts received as expense

rei mbursenents and fees were reported as incone for the
year in which received.

The Franchise Tax Board began an audit of
appel lant's returns for 1968 through 1970, but, upon
| earning of a contenporaneous audit by the Interna
Revenue Service (IRS), linmited its audit to appellant's
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Appeals of Ronald R and Fawn Silverton, et al.

treatment of his contingent fee cases. The Franchise Tax
Board determned that the litigation costs advanced by
appel I ant were nondeductible l'oans rather than deductible
busi ness expenses and reconputed appellant's incone
accordingly. This reconputation also required an adjust-
nent to appellant's medical deductions. 'In addition, the
Franchi se Tax Board disallowed appellant's clained head-
of - househol d filing status for 1969. (The latter two

adj ustments are not contested in this appeal.) These

adj ustnments were reflected in notices of proposed assess-
ment (NPA's) for the years 1968 through 1970, issued
January 31, 1972.

_ Appel I ants protested and requested a hearing,
A hearing was schedul ed and held for Fawn and Ronald R
Silverton, but no hearing was set for Hilda Silverton.
At the hearing, it was argued that no action. wouald be
taken on the protest until the federal audit was
concl uded.

_ A federal assessment agai nst onl% Ronald R and
Hlda Silverton was issued sonetime in 1973, disallowing
-appellant's deduction of the advanced costs and certain
ot her expense deductions, recharacterizing an expense as
a capital expenditure, and assessing penalties for negli-
ence and late filing. Despite requests, the Franchise
ax Board did not receive a copy of the federal adjust-
ments fromeither appellant or the IRS. At appellant's
request, action by the Franchise Tax Board was deferred
EFndlng final resolution of federal Rrogeed[ngs in the
nited States Tax Court and the Ninth Grcuit Court of
Appeal s.  The Franchise Tax Board eventual |y obtained
copies of the tax court decision, the appeals court
decision, and the final federal assessments. Based on
the federal decisions, the Franchise Tax Board reconputed
appellant's incone in accordance with California |aw
The original wea's were affirnmed and additional proposed
- assessnents (the "second assessnents") for 1968 through
1970 were issued on April 30, 1982, Appellants protested
the new assessments, a hearing was held, and the new
NPA's were revised and affirmed.

The Franchi se Tax Board's original proposed
assessments for 1968, 1969, and 1.970 were the result of
Its determnation that the litigation costs advanced by
appel lant in his contingent fee cases were not business
expenses, which would be deductible under section 17202,
but were nondeductible |oans made to appellant's clients,
This i ssue was also before the United States Tax Court in
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Appeal s of Ronald R. and Fawn Silverton, et al.

appel lant's case at-the federal level. The tax court

deci ded that the advanced costs were |oansrather than °
deducti bl e business expenses, this decision was affirmed
by the Ninth Crcuit Court of Appeals, and appellant's
application to the United States Supreme Court for
certiorari was denied. (Silverton v. Conmi ssioner,

§ 77,198 r.c.M. (P-H) (1977), affd. by unpubl. opin., 647
F.2d 172, cert. den., 454 U S. 10337 [70 L.E3.2d 477]
(1981).)

The disposition of this issue in appellant's
case at the federal level is highly persuasive of-the
result which should be reached in fhis appeal. (Appeal
of WlliamC. and Kathleen 3. Wite, Cal. St. Bd. of |
Equal ., June 23, I98I.) The substantive arguments which
appel lant raises here are the same as those raised in his
* federal proceedings, where they were rejected. Appellant

notes that the tax court, in a iootnote, expressed some
doubt over the result it reached, but felt bound by
earlier court decisions. Athough, as appellant =
suggests, we may not be bound by these federal decisions,
we Will followthem both because we find them persuasive
and because appellant has provided us with no legal
authority or'eoidence which would provide a basis for
reaching a different conclusion.

Appel | ants alsoraise anunber of affirmative
defenses against the original Franchise Tax Board
roposed assessment. Appellant Hilda Silverton asserts
he defense of laches because she was not included in the
rotest hearing. However, since the liability of both
i | da and Fawn Silverton derives entirely from appel -
lant's, and he was present at the hearing, we do not see

that H | da silverton's rights have been inpaired in any
way.

. Appel lants also allege that statutes of lim-
tations have been viol at ed. wever, the statutes
referred t0 by appellants are found in the California
Code of Civil Procedure and are |napﬁllcable, since the
Revenue and Taxation Code provides the statutes appli-
cable to this proceeding. The defense of |aches Is also
I nappropriate since the taxpayers themselves requested
deferral of action by the Franchise Tax Board pending the
federal determnation

Wth regard to the. second assessments made by
the Pranchise Tax Board, based on federal action, it -is
wel | settled that the Franchise Tax Board's determ nation
is presuned correct and the taxpayer nust show that it is
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Appeal s of Ronald R. and Fawn Silverton, et al.

erroneous. (Appeal of Bernard J. and Elia C. Smith, Cal.
St. Bd. of Equal., Jan. 9, 1979.)

One of the deductions disallowed-by the LRS was
desi gnated as "extraordinary enpl oyee expenses." These
expenses were apparently incurred 1n connection with
liaison activities of appellant's enployees with repre-
sentatives of %roups reﬁresented by appel l ant under group
| egal plans. he Franchise Tax Board apparently
di sal l owed the deduction of all of these expenses,
pHrportlng to follow the decision of the tax court on
this issue.

However, a close reading of the tax court
decision reveals that the court specifically allowed, as
deducti bl e business expenses, $10,000, $25,000, and |
$27,590 for the years 1969, 1969, and 1970, respectively.
(Silverton v. Conmissioner, supra, ¢ 77,198 T.C M (P-E)
al_ 77-830.) Since the Franchise Tax Board is relying for
Its assessment on this tax court decision, these anmounts
must be allowed as deducti bl e business expenses.

The I RS al so disallowed deductions for prepaid
Intéreést expense and treated the cost of a trailer used
as an office as a capital expenditure rather than a
deducti bl e busi ness expense.. The tax court sustained
both these actions. In this aPpeaI, -appellant has sinply
restated the arguments nade before the tax court on these
i ssues. He has presented nothing to show that the
deci sion was erroneous and, therefore, we nust sustain
the Franchise Tax Board's action on these issues.

Appel lants also raise the affirmtive defense
of the statute of limtations. Section 18451 requires a
taxpayer to notify the Franchise Tax Board of any changes
made to their gross income or deductions by the IRS
within 90 days after the final determ nation. The
Franchi se Tax Hoard has six nonths fromthe date of such
notification to issue an NPA based on the federal action.
(Rev. & Tax. Code, § 18586.3.) |f the taxpayer does not
notify the Franchise Tax Board, it has four years from
the date the change is filed with the federal governnent
in which to issue an NPA.  (Rev. & Tax. Code, 18586. 2.)
The notice required is the original or a copy of the |
final determnation "as well as any other data upon which
such final determination .. . is clained.' (Cal. Admn.
Code, tit. 18, reg. 18586.3, subd. (a).) Afinal _
determnation, where a petition for redetermnation is
filed with the tax court, is the judgnent of the court of
last resort, when the time for petitioning for rehearing
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Appeals of Ronald R. and Fawn Silverton, et al. [ )

or' appealing to a higher court has expired. (Cal. Admn.
Code, tit. 18, reg. 18586.3, subd. (e) (2).)

o Since aneIIant appeal ed-from the tax court
decision and applied to the Supreme Court for a wit of
certiorari, the determnation did not becone final untj
the application was denied, on Novenber 9, 1981. Appel -
lant did not notify the Franchise Tax Board of the final

_determination Within 90 days thereafter, so the Franchise
Tax Board had 4 years fromthe final'determnation to
i ssue NPA's. The second assessnments were issued on
April 30, 1982, well within that period. Therefore, the
statute of limtations is no bar to the second
assessnents.

Fawn Silverton contends that the statute of
limita%iers bars the second assessnent against her for
1968. she argues that, since there was no federal
assessment agai nst her for that year, the Franchise Tax
Board was required by section 18586 to issue a proposed
assessment against her within four years after the 1968
'‘return was filed, which it did not do. V& agree with .
Fawn silverton's argunent.

_ The Franchise Tax Board cannot rely on an
extension of time which is applicable to enly one spouse
for issuing a deficiency assessment against the other
spouse, even When a joint return has been filed, (See
Ekdahl v. Conmi ssioner, 18 B.T.A. 1230, 1233 (1930), Est.

of Lillian Virqginia operling v. Comm ssioner, ¢ 63,260
T.CM | p—%g (1963); Magaziner v. Commissioner, Y 57,026
T.C_M (P-8) (1957). "But cf. Benjamin v. Commissioner,

66 T.C. 1084 (1976) (lkoith spouses bownd (v extended
statute of |imtations where extension was caused by only
one spouse's onission of incone).) Therefore, the
extension of tinme which was the result of appellant's
f ederal proceedings cannot be used by the Franchise Tax
Board as the basis for issuing the second assessnent
agai nst Fawn Silverton, more than four years after the -
ue date of the 1968 return, where there was no federal
action against her, W find, therefore, that the
Franchise Tax Board*s second assessnent agai nst Fawn
fj.1V?r‘t:Eqn for 1968 is barred by the statute of
Imtations.

_ . Bilda Silverton also appears to argue that she

is entitled to the tax relief afforded an ®"innocent : 0
spouse® under section 18402.9. To be entitled to this ]
relief, a spouse must establish certain specific facts.

Bilda Silverton has made no attenpt to establish those
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facts, Therefore, she cannot obtain relief under that
code section.

On the basis of the foregoing, we nust nodify
respondent's action reversing it as to certain of the
‘extraordi nary enployee expenses"” and as to the second

assessnent against Fawn Silverton, but sustaining it in
al | other respects.
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Appeal s of Ronald R and Fawn Silverton, et al.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue_and Taxation
Code, that the actions of the Franchise Tax Board on the
protests of Ronald R and Fawn Silverton, Ronald R
Silverton, and Ronald R. and Hilda Silverton for the
years and in the anounts as foll ows: .

Appel | ant s Year s Proposed Assessnents

Ronal d R and (1) (2)
Fawn Silverton 1968 $3,658.63 $ 7,890.50
Ronald R Silverton 1969 6,348.47 18,499.70

Ronal d Rr. and
Hlda Silvgrton 1970 7,457.12 13,939.48

be and the same afe hereby modified in accordance with
the foregoing opinion.

Done at Sacramento, California, this 10th day
of Septenber , 1986, by the State Board of Equalization;

with Board Menbers M. Nevins, M. Collis, M. Dronenburg
and M. Harvey present.

Ri chard Nevins » Chairman
Conway H. Collis s Member
Ernest J. Dronenburg, Jr. ., Menber
WAl t er Harvey* . Menber

» Menber

*For Kenneth Cory, per Governnent Code section 7.9
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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE sTATE oF CALI FORN A

In the Matter of the Appeals of

Ronald R and Fawn Silverton,
Ronald R Silverton, and
Ronald R and Hlda Silverton

81A-1477 and
83A-559-MW

ORDER DENYI NG PETI TI ONS FOR REHEARI NG AND MODI FYI NG OPI NI ON

Upon consideration of the petitions filed october 10,
1986, by the Franchise 'Tax Board, and *filed Cct ober 2, 1986,
Ronald R and Fawn Silverton, for rehearing of the appeal of Ronald
. andrawn Silverton, et al., we are of the_ opinion that none of
e grounds set forth in the petitions constitute cause for the
ranting thereof and, accordi nﬂly, i t is hereby ordered ' t hat the
petitions be and the sane are hereby deni ed.

Inits petition, 'the Franchise Tax Board substantiated the
fﬁct Nghat a rrfod'lA |.cat|8n Co?IIJeId fgé |£19§?t1e opi nion had been nade in
the Notices of.Action dated July 29, . Therefore, . it i
ordered that the first two full paragraphs on Igage 50t ItthflaS al'so
original opinion, beginning with the words, "One of the _
deductions..." be and the same aehereby del eted and thefol | ow ng
substituted in their place:

The IRS disallowed deductions designated as
‘extraordinary enployee expenses." The tax court
speci fi cal Iﬁl al lowed, as deductible business expenses
$10, 000, $25,000, and$37,500 of these expenses for the
years 1968, 1969, and 1970, respectively. (silverton V.
Conmi ssioner, supra, 677,198 T.C M (P-H at77-830.) The
Klg?_nchl sef ax Boarocli talcliojNeld t;gselgsgére amounts in its

i ces of Action dated Ju : :

presented no facts or argurryent on this ié%%l I\/\%ri]tchh%%ow

t hat greater amounts should be al | owed. herefore. the
anount s daIIovved by the Franchise Tax Boar rrustf be’
sust al ned.
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Ronald R and Fawn Silverton, -2~

Ronald R Silverton, and
Ronald R and Hilda Silverton

It IS further ordered that the |ast 'paragraph of the original

Oﬂi nion is hereby nodified by deleting the words, "as to certain of
the 'extraordi nary enployee expenses' and". |n all other respects,
our order of September 10, 1986, is hereby affirned.

The appellants' petition raised two issues. First, they
al l eged that the second assessments included income attributable’to
advanced litigation costs which had al ready been included in the
first assessnents. After review ng the groposed assessments and
the Notices of Action dated July 29, 1983, we conclude that that
i ncome was not included tw ce and, therefore, no nodification is
necessary in the second assessment. Appellants' request that this
board order the Franchise Tax 8ecaré to hold an oral earin%_has
been nooted by a neeting between nmenbers of the Franchise Tax 3oard
staff and appellants' representative on February 13, 1987, at which
time it was determned that the matter could not be resolved by

agreenent of the parties.
Done at Sacranmento, California, this 28th

of July, 1987, by the State scardof Equal i zat’i on.,
Wi th Beard Menbers M Collis, wmr. Bennett, M. Carpenter and .
vs. 3aker present. .3

Conwav H Collis , Chai r man

W I Iliamu. Bennett , Member

-Paul Carpenter , Member

Anne Baker= , Member

. Member

*ror Gay Davis, per CGovernnent Code section 7.9
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