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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of

ESTATE OF AMIR NATAN, DECEASED, AND)
ESTATE OF ROCHI NATAN, DECEASED )

B No. 84A-1216-KP

- Appear ances:

For Appellants: Herbert B. Wttenberg
Certified Public Accountant

For Respondent: Karen D. Smith
Counse

OPINION

Thi s a%peal i s made pursuant to section 18593V
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of the Estate of Amr
Natan, deceased, and Estate of Roohi Natan, deceased,

agai nst' proposed assessnents of additional persona

income tax in the amounts of $423 and $1,558 for the
years 1980 and 1981, respectively.

i se specified, all section references
are to sections of the-Revenue and Taxation Code as in
effect for the years in |Sfue.
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Appeal of Estate of amir Natan, Deceased, and .
Estate of Roohl Natan, Deceased

- The issue presented by this appeal is whether
certain confiscation |osses allegedly sustained during
the years in question were properly denied.

The taxpayers' decedents noved to the United
States fromlran in 1978. At the time of their depar-
ture, they left their three-story house in the care of a
relative to rent on their behalf. Th% also left a
savings account in an lranian bank. e lranian govern-
ment allegedly confiscated the savings account in 1980
and the house in 1981. The decedents claimed these
| osses on their California personal income tax returns
during the year in which they allegedly sustained the
loss. ~JJpon audit of the returns for the years in
question, the Franchise Tax Board requested substantia-
tion of the [osses. No substantiation was offered bly
appellants. The failare to substantiate the |osses [ed
to respondent's issuance of the present assessments.
Apﬂellagts' subsequent protest was denied and this appeal
ol | owed.

The. United States Supreme Courtclarified the ‘
general rule regarding deductions in New Colonial Ice Co.
v. Helvering, 2292 U.S. 435, 440 {78 L.Ed. 1348, 1352]
(1934), wherein it stated:

Wiet her and to what extent deductions shall be
al | oned depends upon |egislative grace; and
only as there is clear provision therefor can

any particular deduction be allowed.

® % *

Qoviously, therefore, a taxpayer seeking a
deduction nust be able to point to an
applicable statute and show that he cones
within its terns.

Respondent's determ nation that a deduction
should be disallowed is presumed to be correct and the
taxpayer bears the burden of proving that _he is entitled
to the clainmed deduction. (Appeal of J. T. and MIdred
Bel lew, Cal. St. Bd. of Equal., Aug. 20, 1985; eal of
Janmes_C. and Mnabl anche A. Walshe, Cal. St. Bd. o
Equal ., oOct. 20, 1975.) An unsupported assertion that

respondent is incorrect in its determnation does not
satisfy the taxpayer's burden. (Appeal of James C. and .
Monabl anche A. | she, supra.)
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) Appeal of Estate of Amr Natan, Deceased, and.
() Fstai e of Roonl Natan, Deceased

_ On appeal, appellants have failed to produce
evidence to support their claimthat the decedents owned
the savings account and house in question, that the
savi ngs account and the house were worth the anounts
claimed, or that the savings account and the house were
confiscated during the years for which the deductions
were clainmed. Furthermore, appellants have failed to
point to the specific statute which would allow for the
deduction of property Congiscated by a foreign governnent
under color of authority.. (See New Col onial Tce
Co. v. Helvering, supra.) As sympathetic as We nmy be
towards The Natans' Situation, we cannot reverse
respondent's determnation wthout a factual or |egal
basis for doing so. {Appeal of Janes €. and
Monabl anche A, Nal she, supra.)

. Consequently, we nust conclude that a{)ﬁel | ant s
have failed to sustai'n their burden of proving that
respondent's denial of the deductions was erroneous.
ACC(t)r(_ZII n%Iy, respondent's action in this matter nust be
sust ai ned.

2/ Federal courts faced with simlar argunents suPported
‘by the proper evidence have held that the confiscation of
property not used in a trade or business by a foreign

* government acting under color of authority’is not a
deductible loss provided for by statute.. (See, e'gl'
Farcasanu v. Commi ssioner, 436 F.2d 146 (p.c. Cir. 1970);
Powers v. Comm ssioner, 36 T.C 1191 (1961).) If the
conirscatory action was upon property that the taxpayer
claims he used in his trade or 'business or that he clains
was used in a venture entered into for profit, the usual
burden is upon the taxpayer to prove that fact as well as
the date of the confiscation and value of the |oss.

. ]€§V6\el nmann v. United States, 278 r.2d4 474 (2nd Cir.

a).)
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Apppal of Fstate of Amr WNatan, Deceased': and
Estate of Roohi Natan, Deceased

ORDER

Pursuant to the views expressed in Lhe opinion
of the board on file in this proceeding, and 9000 Cause
appearing therefor,

| T |I'S HEREBY. ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxati'on
Code, that the action of the Franchise Tax Board on the
protest of the Estate of Am r. Natan, dece%sed, and Ef,tat
of Roohi Natan, deceased, agalnst proposed assessments o
addi tional personal incone tax in the amounts of $423and

$1,558 for the years 1980 and 1981, respectively, be and
the sane is hereby sustained.

Done at Sacranento, California, this 10th day
9f september?’ +og6, by the State Brard o< Equalization,

with Board Menbers Mr. Nevins,Mr.Collis,Mr.Dronenburg
and Mr. Harvey present.

Ri chard Nevins » Chairnman
Conway H Collis » Member
Ernest J. Dronenburg, Jr. » Member:
Wal t er Har vey* » Member
Member

*For Kenneth Cory, per CGovernnent Code section 7.9
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