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OPI NI ON

This appeal is made pursuant to section 18593V
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Gordon and June K.
Fraser against a proposed assessment of additional
personal incone tax plus é)enalty in the total anmount of
$12,684.83 for the year 1978

I7 Unless otnerwi se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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Appeal of Gordon ahd June K Fraser

Two questions are presented by this appeal:
(l?_mhether apPeIIants have proven that™ they were
entitled to a [oss deduction for worthless Stock, and (2)
whet her aPpeIIants have proven that they were entitled to
a bad debt deduction. "Appellant” herein shall refer to
appel | ant Gordon Fraser.

- Over a period of geays, while an executive of a
record conpany, appellant obtained 18 master recordings.
In 1975, apPe | an exchan?ed these master recordings for
10 shares of Record Artists of America, Inc, (Artists).

In 1978, Artists was apparently discharged in bankruptcy.
Appel lants determned that théir shares In Artists were
worthless and claimed a $25,000 cagltal | oss deduction on
their 1978 return. The Franchise Tax Board (FTB) deter-
mned that appellants had not substantiated their basis
In the master recordings and, thus, in the stock.
Therefore, it assigned a zero basis to the stock and

di sal | owed the deduction.

Appel lants also clained a bad debt deduction of
$5,600 on thelr 1978 return. pel |l ants contend that
they | oaned $5,000 in 1974 and $600 in' 1976 to an indi-
vidual,.Mr, Huson, and have submtted cancel ed checks
I ssued to M. Huson in those amounts. The FTB disal | owed
this deduction because aRpeIIants did not prove that a
bona fide debt existed or that the alleged debt becane
worthless in theyear the deduction wasS clai med.

_ In addition to the proposed assessment re-
sulting from the disallowance of the worthless stock and
bad debt deductions, the FTB also inposed a 25 percent
penalty for failure to furnish information. After this
appeal "was filed, the FTB determ ned that the $2,536.96
penalty shoul d be abat ed.

Section 17206 allowed a deduction where stock
became Wort hl ess during the taxable year and the | 0SS was
not conpensated for by insurance or otherwise. (See
I.R.C. § 165 for corresponding federal provision.) The
anount of the loss is determned using the adjusted basis
of the property., (Rev. & Tax. Code, s 17206, subd. (b).)
The PTB's determnation of basis is presunptively correct
and the appellant bears the burden of show ng that such
determnation is erroneous. (Appeal of JameS B. and
Martha W _Mears, Cal. St. Bd. Of E??aLQ,Dec,S, 19.78.)
Where taxpayers do not prove their basis in stock, the
FT8 may properly determne that the basis was zero.

é eal of Charlotte Lews, Cal. St. Bd. of Equal.,
ept. 17, 1984.)
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Appeal of Gordon _and June K. Fraser

In this appeal, appellants have presented no
evi dence establishing the basis of th% mast er recerin S
whi ch were exchanged for the stock. They argue that they
must have paid sonething for themand that "a E?asona?le
valuation™ shoul d be asSigned to them App. .at 1)
However, we are given no basis for determning a value
and "[e]stimates and crude approximations of losses are
not sufficient." (Golden_State Towel and Linen Service
Ltd. v. United States, 373 F.2d 938, 942 (ct.Cl. 1967).)
Proof of basis iIs presunab[¥ within the taxpayers
control and it is their failure to provide such proof
which conmpels us to sustain the rrB's determ nation of a
zero basis. Having decided the question of basis °
adversely to appel [ants, we need not consider whether the
stock became worthless in i978.

Section 17207 all owed a deduction for debts

whi ch became worthl ess in the taxable year. {Sae

§ 166 for the corresponding federal provision.) The
taxpayers bear,the burden o prOV|n%_that they are
entitled to a bad debt deduction. They must Show both
that the debt is bona fide, i.e., that it arose froma
debtor-creditor relationship based upon a valid and

enf orceabl e dok;lr: gtattlﬁm éobtpat))/ a fixed togl det eé m nabl tehsum
of ‘money;, an a e de ecame worthless, durin e
ear for which the deduction is o aimed.  (Appeal of

rank and Enedina Leon, Cal. St. Bd. of Equal., My 8§,
-1984.)

Appel | ants have only presented copies of
cancel ed checks nmade out to the alleged gebt%r whj ch
contain notations that they are |oans. y thenselves,

t hese cancel ed checks do not show that a bona fide
debtor-creditor relationship existed and there is no
evidence at all to show that the all|eged debt becane
-worthless in 1978. Lacking such evidéence, we nust
sustain the prB's determnation that appellants were not
entitled to a bad debt deduction.
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Appeal of Gordon and June X. Fraser

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pur suant ,to sectibn 18595 of the Revenue and Taxation
Code, that the action of the Franchi'se Tax Board on the
protest of Gordon and June X. Fraser against a proposed
assessnent of additional personal incone tax plus EE)enalty
in the total anpunt of$12,684.83 for the year 197
and the same is hereb rmdlfled to reflect the abat ement
of the penalty. In all other respects, the action of the
Franchi se Tax Board is sustained.

Done at Sacramento, California, this 10th day
of Septenber, 1986, by tae St ate Board of Equalization,
with Board Menbers M. Nevins, M. collis, M. Dronenburg
and Mr. Harvey present.

__Richard Nevins . Chai rman
Conway H. Collis » Menber
Ernest J. Dronenburg, Jr. ., Menber
Val ter Harvey* « Menber

Menber

*For Kenneth Cory, per Governnent Code section 7.9 -
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