BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of )

No. 83A-68-KP
WLLIAM L. WALTERS )

For Appel | ant: WlliamL. Valters,
in pro. per.

For Respondent: Patricia |. Hart
Counsel

OPI NI ON

/
|

DI

This agpeal is made pursuant to section 18593L/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of WlliamL. Walters

agai nst a proposed assessnent of additional

persona

income tax in the amount of $1,541 for the year 1980.

1/ Onfess otnerw se specified,

all section references

are t0 sections of the Revenue and Taxation Code as in

effect for the year in issue.
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Appeal of WIlliam L. Walters

o The issue on appeal is whether appellant has
satisfied his burden of prOV|n% that respondent's disal-
| owance of a business expense deduction during the year
at 1ssue was m st aken.

. Appellant is a certified public accountant.
Durln% 1980, appellant advanced about $3,000 to the owner
of a business called Southwest Refining (Southwest). The
owner of Southwest had infornmed appellant that his conmpany
was going to purchase a portion of a gold tailing pile in
Mbj ave, California, with the hopes of refining and sel-
ling the gold in the tailing at a "substantial profit."
In 1981, the owner of Southwest was convicted of fraudu-
lent mning activities in connection with the Mjave
tailings. Upon being inforned of the conviction, appel-
| ant decided to take the loss of the $3,000 advance on
his 1980 tax return as a business expense deduction.

. Respondent audited appellant's return for the
year in question in 1982. Respondent determined that
appel l ant had overstated a loss from his accounting part-
nership, had taken a capital |oss deduction in excess of
statutory limts, and had mstakenly taken the $3, 000
| oss as a business expense deduction. It was determn ned
that the | 0ss was actually a theft |oss that was not
deductible until 1981, the year appellant |earned of the
loss. The appropriate assessment was issued. Appellant
protested the assessment, respondent affirmed its deter-
mnation, and this appeal followed.

Deductions are a matter of |egislative grace
and are allowable only where the conditions established
by the Legislature have been satisfied. (New Col oni a
|ce Co. v. Helvering, 292 US. 435 (78 L.Ed. 13487
(1934).) Respondent™ s determ nation that a deduction
shoul d be disallowed is presuned to be correct and the
t axpayer bears the burden of proving that he is entitled
Eolfhe clcgllmegtdetﬁal)gctl(];m.E (Appeal of J. T. and MIdred

el | ew, : : .0 ual~.;  Aug. 20, 1985, pealof
James C. _and Mbnabl anche ,&] V\aéllshe,g Cal. St. Bd. i\Bif_
Equal ., oct, 20, 1975.) An_unsupPorted assertion that
respondent is incorrect in its determnation does not
satisfy the taxpayer's burden. (Appeal of Janes C. and
Monabl anche A Wl she, supra.)

pel l ant has objected to respondent's entire
assessment but has produced evidence and argunment only
with respect to the disallowance of the $3,000 business

expense deduction. As appellant has not presented any
reason or evidence to overturn respondent's determnation
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regarding the partnership loss and the capital |oss
deduction, he has failed to carrK his burden of proof and
respondent's determnations on those nmatters nust be
uphel d.  (Appeal of James C. and Mdnabl anche A. \l she,
supra.) ConsequeniTy, the only 1ssue for us to consider
i's whether appellant has proven that respondent was
angorrect in disallowng the claimed business expense
educti on.

Section 17202 provides, in pertinent part, that
"{t]here shal|l be allowed as a deduction all the ordinary
and necessary expenses paid or incurred during the taxa-
ble year in carrying on any trade or business." The con-
cept of a trade or Dbusiness does not enconpass all activ-
ities engaged in for profit, but is used in the realistic
and practical sense of' a going trade or business. (égpeal
of Richard W _and Hazel R_Hill, Cal. St. Bd. of Equal.
Vay 19, 1I981.) Expenditures nade preparatory to the
establishment of a business do not constitute expenses
incurred in carrying on a trade or business.  (Appeal of
Howard and Margaret Richardson, Cal. St. Bd. of Equal.
Feb. 2, 1976, Appeal of the Estate of Samuel Cohen, et
al., Cal. St. Bd. of Equal., Nov. 17, 1I964.) Passive
investing is not a trade or busi ness. (Wi ppl e v.
Conmi ssi oner, 373 U.S. 193 [10 L.E4d.2d 288] 5%963); Appeal
of J. T. and Mldred Bellew supra.)

_ Appel lant's argument that the |oss should be
deducti bl e as a business expense fails for two reasons.
First, appellant has not established that Southwest was
his trade or business. Appellant is an accountant and
the mning of gold cannot be considered a reqular activ-
ity of an accounting firm (Cf. Appeal of Sherwood C.
and Ethel 3. Chillingworth, Cal. St. Bd. of Equal.

Julry 26, 1978.) Tobe viewed as his trade or business,
the activity must be one that agpellant was actively

engaged in (Appeal of Sherwood and Ethel J. chilling-
worth, suprag, and appellant has not presented any
evidence of his involvenment in the enterprise. Secondly,

even if we assume that he changed his trade or business
to that of mining for gold, appellant has failed to prove
that the expenses he incurred were nore than prﬁFaratory
to the start of a business. (Appeal of Richard and
Hazel R_Hill, supra; Appeal of Howard and Margar et _
R chardson, supra.) AppelTant sinply asks us to take his
word at face value that the advance was a busi ness
expense, and this we cannot do. (Appeal of James C.and
Monabl anche A. Wl she, supra.)
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The evidence presented in this appeal points to
only one conclusion, that appellant invested his nmoney in
a fraudulent mning operation and that, for tax purposes,
the noney was "lost" when the fraud was discovered in
1981. Consequently, respondent's determnation that the
deduction is not a business expense in 1980 is supported
b?/ the record and appellant has failed to carry his burden
of proving otherwise. (Appeal of J. T. and Mldred
Bellew supra;)AppAeaI 8f Jlarres C. anglI I\/tbnabl a?che A. i
Wl'she, supra. ccordingly, respondent™s actron 1n this
matter must be sustained.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T |'S 8EREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of WlliamL. Wlters against a proposed
assessnent of additional personal inconme tax in the
amount of $1,541 for the year 1980, be and the same is
hereby sust ai ned.

Done at Sacramento, California, this 1o0th day
June , 1986, by the State Board of Equalization,

o
w th Board Menbers M. Nevins, M. collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Richard Nevins , Chai r man
Conway H Collis , Member
Wlliam M _Bennett , Menber
Ernest J. Dronenburg, Jr. ,  Menber

Val ter Harvey* , Member

*For Kenneth Cory, per Government Code section 7.9
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