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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter 04 the Appeal of )

)
FERBAR CORPORATI ON OF )
CALI FORNI A, I NC. )

No. 84R-109-PD

For Appel [ ant: Merrill J. Schwartz
Attorney at Law

For Respondent: Lorrie K Inagaki
Counsel

OPI1 NI ON

Thi s aiyeal IS made pursuant to section 26075,
subdi vi sion (a), of the Revenue and Taxation Code
fromthe action of the Franchise Tax Board in denying the
claim of Ferbar Corporation of California, Inc., for
refund of franchise tax in the amounts of $232.50 and
$648.00 for the income years ended June 30, 1980, and
June 30, 1981, respectively.

1/ onfess orherw se specified, all sectionreferences
are to sections of the Revenue and Taxation Code as in
effect for the incone years in ISSue.
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aooeal of Ferbar Cornoration of California. Inc.

On May 5, 1980, appellant contracted with
George A Lascurettes to buy Lascurettes' interest in a
corporation doing business as Superior French Laundry.
Lascurettes covenanted not to conpete with appellant in
the laundry business from May 5, 1980, through Decenber 31,
1990. Appellant agreed to pay Lascurettes $75,000 for
the covenant. Appellant was to pay $15,000 at the tine
the shares were sold as the stated consideration for the -
period of the covenant through Decenber 1980. Appell ant
was to pay the $60,000 bal ance in $500 paynments each
month during the years 1981 through 1990. On its tax
returns, appellant anortized $15, 000 of the covenant for
its income year ended June 30, 1980, and anortized $3,500
of the covenant for its income year ended June 30, 1981.

_ Respondent disal | owed the whole amount so anor-
tized. After appellant failed to supPIy a copy of the
covenant, respondent issued notices of tax proposed co be
assessed for those incone years. After appellant failed
to pay or to protest, respondent collected the amount of
t he assessnents. ApPe!Iant then supplied a copy of the
covenant and filed clainms for refund with respondent for
t hose incone %/ears on the ground that the times and amounts .
of the paynents for the covenant should determne the

al  owabl e amortization. In effect, appellant maintains
that $3,750 should be anortized in the first appeal year
($15,000 - 8 nonths) x 2 nonths, and $14,250 in the

second year ($15,000 « 8) x 6 nmonths + ($500 x 6 nonths).

_ After exam ning the covenant, respondent anor-
tized $75,000 evenly over the approximate ten-year period
of the covenant, resulting in a $625 nnnthlg anortiza-
tion. Accordingly, respondent allowed $1,250, two nonths'
anortization, for the May 5, 1980, through June 30, 1980,
EfrlOd in apPeIIant's income year ended June 30, 1980.

espondent al | owed $7,500, twelve nonths' anortization
for the covenant during appellant's incone year ended
June 30, 1981. The anortization amounts allowed by
respondent resulted in small refund credits for appel-
lant. This appeal followed.

_ _ Under section 24349(a), a depreciation deduc-
tion is allowed for exhaustion, wear, and tear of property
used in the trade or business of the taxpayer. This
section is substantially simlar to section 167(a) of the
I nternal Revenue Code. " Thus, federal regulations and
case law are persuasive as to the proper interpretation
of the Cﬁ||28§ﬂla st at ut es. EhmanleyHg[ NtCoIganboﬁ9
Cal.App.2d {121 p.24 45) (1942); nes v. M %an
17 cal.2d 426 [110 p.2d 4281, cert. den., 314 US
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Appeal -of Ferbar-Corporation of California, lnc.

{86 L.E4. 510] (1941).) Indeed, in the absence of state
regul ations, federal regulations interpreting the Inter-
nal Revenue Code govern the interpretation of conparable
provi sons of the Revenue and Taxation Code. (Cal. Admin.
Code, tit. 18, § 26422.)

Treasury Regulation § 1.167(a)-3 states, in
part:

|f an intangible asset is known from
experience orother factors to be of use in the
busi ness or in the production of income for
only a linmted period, the length of which can
be estimated with reasonable accuracy, such an
i ntangi bl e asset may be the subject of a
depreciation all owance.

A covenant not to conpete is an intangible
asset in the hands of its purchaser. (Hamlin's Trust v.
Conmi ssioner, 209 r.2d 761 (10th Cir. 1954).) Accordi ng-
[y, consideration paid for a covenant_not to compete nmay
be. depreci at ed %annrtlzed%. Q ter Beverages, Inc. v
(197

United States, 619 r.24 4 r. ;_Lazi SKy .
Conm ssioner, 72 T.C. 495 (1979); Appeal of EStaie ©
Joseph J. Gerhart, deceased, et, al., Cal. St. Bd. of
equal ., Aug. 1o, 1982.)

_ Appel | ant appeal ed from the denial of its
clains for refund on the ground that $15,000 should be
amortized over the el%ht-nnnth period from May 5, 1980,

t hrough Decenber 31, 1980, and $60, 000 shoul d be anor-
tized over the yenalnln% covenant period adhering to the
amounts and timng of those payments by appellant to
Lascurettes. As indicated above, this would anortize
$3, 750 for appellant's incone year ended June 30, 1980,
and woul d anmortize $14,250 for™ appellant's income year
ended June 30, 1981.

_ Respondent‘s determntion of a proper deprecia-
tion allowance is Presunptlvely correct. The taxpayer
bears the burden of proving that this determ nation is
I ncorrect. (Appeal of John w. and Jean R. Patierno, Cal.
St. Bd. of Equal., June 30, 1980; Appeal of Peninsula
Savings & Loan Association, Cal. St. Bd. of Equal., Jan. 2,
1974.) Respondeni”s position is that, in the absence of
evi dence to-the contrary, the covenant has a depreciable
life over the entire termstated in the covenant agree-
nment and is to be anmortized on a level basis. Respon-

dent's position is supported by authority. (Andrew
hbmnan,plnc. V. Conniggioner, ¥ 57,224 TyC.Nl (P-H
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(1957); WIlliamson and Waite, Inc. v. Conm ssioner, 9
A.F.T.R.2d %P—B) ¢ 62-315; Feaster v. Unifed States, 311
F.Supp. 1368 (D.C. Kan. 1969); Appeal of Kramer Tnk Co.,
Inc., Cal. St. Bd. of Equal., Cct. 26, 1983.)

o Appel I ant argues that the covenant's paynent
provi sions constitute evidence that the covenant should
‘be properly anortized in accordance with those payments.
VW cannot agree. There is no evidence which even tends
to denonstrate that the different rates of those paynents
truly reflect a varying value of the covenant in the
hands of the buyer.” Nothing denonstrates that the pay-
ment schedul e of the covenant is anything nore than a
financial arrangement between the buyer and the seller
The covenant's recitation that the $15, 000 of the $75, 000
is in consideration for the covenant through Decenber
1980, which may be effective for purposes of contract
adm ni stration between the parties, is insufficient to
overcone the tax admnistrator's determnation that the
anortization for that period should be at a different
anount.  (Feaster v. United States, supra.)

Since appellant has not demonstrated that _
respondent's determnation was incorrect, we nust sustain
respondent's action.
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Appeal of Ferbar Corporation of California, |nc.

ORDER

Pursuant-to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the claimof Ferbar Corporation of California, Inc.,
for refund of franchise tax in the anounts of $232.50 and
$648.00 for the income years ended June 30, 1980, and
Jun? 30,d 1981, respectively, be and the sane is hereby
sust ai ned.

Done at Sacranento, California, this 10th day
of June , 1986, by the State Board of Equalization,
Wi th Board Members M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevins , Chai rman
Conway H. Collis . Member
WIlliam M Bennett . Menber
Ernest J. Dronenburg, Jr. . Menber
Wl ter Harvey* , Member

*For Kenneth Cory, per CGovernment Code section 7.9
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