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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE or CALI FORNI A

In the Matter of the Appeal of S No. 82A-1766-PD
JOSEPH 3. HEALY ) |

Appear ances:

Por Appellant: Richard Balleau
Certified Public Accountant

For Respondent: Kendall E. Kinyon
Assi stant Chief Counsel

OPI NI ON'

This appeal is made pursuant to section 18593/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Joseph J. Healy
agai nst proposed assessments of additional personal
incone tax in the amounts of $884.89 and $2,754.61 for
‘ the years 1978 and ' 1979, respectively.

1/ unless ot nherw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the years in issue.
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Appeal of Joseph J. Healy

The issues to be determined are (1) whether
appel l ant realized income at the time of his receipt of
stock, and, if he did, (2) whether respondent properly
determ ned the fair market value of that stock

During 1978, appellant's enployer gave him a
bonus of 930 shares of Tiger International, Inc., stock
whi ch then sold on the open nmarket for $16.25 a share.
During 1979, his enployer gave hima bonus of 1,945
shares of Tiger International, Inc., stock, which then
sold on the open market for $25.75 a share. Appellant
paid nothing for his shares. Appellant's enployer
i nposed a restriction on the stock Preventing it from
being sold for five years. The enployer also reported
only 75 percent of the market price of the bonus stock on
appellant's W2 forms. Believing his enployer had over-
val ued his shares for re orting pur poses, appel | ant
reported 50 percent of the market price as 1ncome on his
income tax returns for 1978 and 1979. Appellant resigned
from that enBonnent in 1980. The restrictions on the
sal e of the bonus stock were released in 1982, and
appel l ant sold the stock.

Respondent i ncreased aneIIant's i ncome for
1978 and 1979 to include the full market-prices of the
shares he had received during those years. Appellant
protested, and this appeal followed in due course.

Appel l ant first contends that the bonus shares
were not distributed as part of his conpensation for
services as an enpl oyee and, so, should not be considered
income. He argues that the shares were sinply given to
officers and managers of the conpany to provide themwth
an ownership interest which would notivate themto perform
wel | for their enployer in the future.

Appel I ant al so contends that respondent over-
val ued his shares by attributing to themthe current
market price for similar shares while he was prohibited
fromselling his shares for five years. Appellant main-
tains that airline deregulation was then immnent and
woul d cause his stock to decline in value during the
period he was disabled from selling the shares. Accord-
ingly, aﬁpellant concl udes, the reasonable value of his
share en he received themwere in the anounts he
reported on his returns.

The first two contentions of appellant involve

the application and interpretation of section 17122.7,
whi ch provides, in part:
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~If, in connection with the performnce of
services, property is transferred to any person
other than the person for whom such services
are perforned, the excess of--

(1) The fair market value of such
property (determned wthout regard to anK
restriction other than a restriction which by
its terms will never lapse) at the first tine
the rights of the person having the beneficia
interest in such property are transferable or
are not subject to a substantial risk of
forfeiture, whichever occurs earlier, over

(2) The amount (if aqy) paid for such
property, shall be included'in the gross incone
of Q%e person who performed such services in
the first taxable year in which the rights of
the person having the beneficial interest in
such property are transferable or are not
subject to a substantial risk of forfeiture,
whi chever is applicable.

This section is substantially simlar to section
83 of the Internal Revenue Code. Both these sections
were enacted with the intent of elimnating the unfair
t ax advantages resulting fromthe treatnent of stock
acquired under nonstatutory stock oPtlon plans.  (Appeal
of David and Judith G Kleitman, Cal. St. Rd. of Equal.,
Nov. 14, 1979.) Interpretations of section 83 of the
I nt ernal Re%enue Code %9i2%92§ua3|ve ff t he pro%?r |n£Sr-
pretation of section . 7. (Mean ey V. McColgan,
Cal.App.2d 203 [121 P.2d 45] (1942).) Al t hough appel -
lant's shares were acquired as part of a stock bonus plan

rather than a stock option plan, section 17122.7, by its
terms, applies to the shares transferred to appellant.

~ Wether the stock was given to appellant in
connection with the performance of services, within the
meani ng of the statute, or whether it was provided as a
gift is a question of fact. The "intent® of the parties
I's determned from an exam nation of the facts of each
case. (wilkie v. Commissioner, 127 F.2d 953 (6th Gr.
1942).) "AIT the circunstances in this case point to the
conclusion that the bonus stock was paid as conpensation
for appellant's services and nust be included in his
gross income. Appellant received the stock from his
enpl oyer.  The enpl oyer reported the transfer of the
stock as incone to the enployee. Appellant stated that
the shares were distributed to hi mas an annual bonus for
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achi evi ng ﬂre-set objectives for the years 1977 and 1978.
The fact that'the distribution nmay have had an additiona
purpose of vesting the appellant with a proprietary
interest in the enployer or its parent corporation to
provide an incentive to make the enployer nore profitable
in future years does not indicate an intent to make a
ift. Rather, such a purpose is indicative of a stock
ransfer in connection wth the performance of past or
future services. (Conm ssi oner v. Lobue, 351 U'S. 243
{100 L. Ed. 11421 (1956).)

Wth re?ard to the valuation of appellant's
shares, the statute requires that the fair market value
for reporting purposes bhe determned w thout regard to
any restrictirons except for nonlapsing restrictions.
Appel [ ant argues that his enployer's restrictions on his
sal e of his bonus stock effectively |owered the val ue of
the bonus stock he received. But the sale restriction
woul d lapse in five years. So the statute requires that
the fair market value of his bonus shares be included in
his gross income. The open market prices were the
anount s whi ch respondent consi dered to be the fair

mar ket val ues of appellant's shares for the Rurpose of
its assessnents. Appel | ant S|nﬂly reported his bonus
shares at |ower values, which the applicable statute does
not permt.

Finally, appellant points to one ofrespon-
dent's letter rulings, which concluded that another per-
son who received Tiger International bonus stock should
be considered to have received the inconme from the stock
at the tine the restriction on their transfer |apsed and
in the amount of the value of the shares at the time of
that |apse. Appellant contends that he should be accorded
the sane treatnent.

The 1983 letter was concerned wth whether
anot her executive, who received Tiger International bonus
stock, had validly made the election, offered by subsec-
tion 17122,7(b)(1), to report that stock as income in the
year of receipt rather than in the year he was first
permtted to transfer his bonus shares. That letter
concluded that the executive had not validly nade the
el ection, and, therefore, those shares mnust” be included
in the later year in which the shares first became trans-
ferable. The letter did not repeat the facts upon which
It was based and did not address the question of whether
those shares were or were not subject to any substanti al
risk of forfeiture before they becane transterable.
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In this case, there is no reason to conclude
that appellant's shares were subject to any risk of for-
feiture after he received them Accordingly, under
subsection 17122.7(a), it would appear that appellant’s
shares were necessarily reportable in the year he received
them and that no election existed under subsection
17122.7(b) (1) to report the value of the shares in gross
incone In the year they were transferable and at their
value at that tine.

Respondent, citing Sakol v. Conm ssioner, 67
T.C. 986 (1977), affd. 574 F.2d 694 (2d cir.) cert. den.
439 U.S. 859 [58 L.E4.2d 168] (1978), argues that the
letter opinion was based on an erroneous conclusion that
an enployer's restriction of the sale of the enployee's
stock constituted a substantial risk of forfeiture. But
i f respondent erred in that opinion, should ap?ellant
al so benefit fromthat error? W think not. To hold
otherwi se would require that we apply the doctrine of
estoppel .  However, under the facts on this case, appel-
| ant’ cannot establish that he detrimentally relied on
respondent's 1983 letter for actions he took prior to
that time. |n the absence of detrimental reliance, the
principles of estoppel simply do not %fply to this

appeal . (O, eal of Harry H and Alice P. Freer, Cal.
St. Bd. of Equai., Sept. 12, 1984.)

For the reason stated above, we nust sustain
respondent's action.
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O RDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S gErgBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Joseph J. Healy agai nst proposed assessments
of additional personal incone tax in the amunts of
$884.89 and $2,754.61 for the years 1978 and 1979,
respectively, be and the sane’is her eby sustai ned.

Done at Sacramento, California, this 9th day
O April , 1986, by the State Board of Equalization,

wth Board Menbers M. Nevins, M. Collis, M. Bennett and
M.. Harvey present.

Richard Nevins . , Chai rman
Conway H. Collis -, Menber
WIliam M. Reorett : ., Menber
Vil ter Harvey* , Menber
_— : , Menber

*For Kenneth Cory, per CGovernnent Code section 7.9
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