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OP1 NI ON

This appeal is nade pursuant to section 18593/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Basil k. and Fl oy
C. Fox agai nst a proposed assessment of additiona
personal income tax and penalty in the total amunt of
$6,029.57 for the year 1976, and against a proposed
assessment ofadditional personal income tax in the
atount of $6,302.79 for the year 1977.

17 onress ornerw se specified, all section references
are to sections of t he Revenue and Taxation Code as in
effect for t he years in issue.
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Appeal of Basil K. and Floy C. Fox

For the past 19 years, appellant Basil K Pox-
has been an executive enpl oyee of the Bechtel group of
conpani es which are engaged in the engineering and
construction business on a world-w de scale. He first
began his association with the Bechtel group in 1966 when
he went to work for Rechtel Corporation (Bechtel) Iocated
in San Francisco. After accepting this offer of enploy-
ment, M. Fox relocated his famly from Texas to Novato,
Calitornia, where in that sane year, 1966, he and his
wife, Floy, purchased a home for thenselves and their
five children

_ Since 1969, M. Fox has been assigned to work
i n Bechtel's international sector on various projects
that have required that he spend considerable tinme abroad.
From 1969 to 1973, he was transferred to Australia. In
2pril 1975, Mr. Foxaccepted an overseas assignnent to
I ndonesi a and stayed there until Septenber 1977. He then
wor ked at conpany headquarters in San Franci sco but
travel ed frequently to Europe and Africa to hel p oversee
devel opment of a steel nmill in Algeria. [In June 1980
M. Fox. received a foreign assignment.to Australia where
he was a service manager for approxi mately four years.
Since April 1984, M. Foxhas been assigned to Bechte
Chi na, which necessitates frequent travel to the People's
Republic of China. The issue presented for our decision
i s whet her appellants Basil . and Floy C. Fox were
California residents for personal incone tax purposes for
}hg years 1976 and 1977 when M. Fox was working in
ndonesi a.

_ On March 31, 1975, M. Fox was working in San
Francisco for the Mning and Metals Division of Bechte
when he accepted an assignment to work for Bechtel Inter-
national Corporation (Bechtel International) as project
services manager at its Soroako Nickel Project in
Sul awesi, Indonesia. According to the manpower requisi-
tion formfor "B. K. Fox', the project services manager
was responsible for tralnln?, personnel , warehousi ng and
canp operations, and accounting at the *ob site; the
position required "conplete know edge of Bechtel require-
ments in these areas® and 10 years experience. (App.
Br., Ex. Aat 3.) The nenorandum outlining the genera
terns of the assignment stipulated that Bechtel Interna-
‘tional would EYOVIde round-trip transportation to the job

site for M. Fox and authorized fam |y nenbers, pay for
t he shipment .oftheir personal effects there, and fur
living and education allowances for their stay in
| ndonésia. (mpp. Br., Ex. A at 2.) The processing order
for this foreign assignnent further stated that Mr. Fox

ni sh
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was to be at the job site by April 1975 and that the term
Xf thf)a33|gnnent was "until conpleted.” (App. Br., Ex.
at 4.

On April 2, 1975, M. Fox left California by
hinself and flew to Indonesia. Once there in Sul awesi,
he executed an "Enployment Agreenent” with Bechtel Inter-
national which provided that "[t]he term of this Agree-
ment is for the period the Conpany desires the services
of the Enployee in Indonesia." (App. Br., Ex. Aat 1.)

A witten summary of conditions of enploynent at the
Soroako Nickel Project |ikew se set the contract term of
enpl oyment for Anerican, Canadian, and Australian

enpl oyees as that period for which Bechtel Internationa
desired the services of the enployee. (App. Br., Ex. D.)
Under his conditions of enploynent, M. Fox was entitled
to financial assistance to relocate his familfto
Sul awesi, a furnished rental hone, a nnnthl¥ al | owance to
defray the costs of room and board for the famly, and an
educational allowance to pay the schooling costs for his
dependent children. Additional benefits 1ncluded home

| eave, vacation |eave, "rest and recreation" |eave for
the entire famly with transportation and per diem and
eligibility to "continue" in Bechtel International’s
group insurance plan. (App. Br., Ex. D)

On July 14, 1975, Bechtel received confirmation
that sem -permanent resident visas had been issued by the
| ndonesi an governnent for Ms. Fox and the five Fox chil-
dren. One nonth |ater, on August 13, 1975, Ms. Fox and
the Fox children boarded a commercial airliner with one-
way tickets and 192 pounds of excess baggage and departed.
for Indonesia to join M. Fox. Prior to |eaving California
on this date, appellants at company expense placed a
maj or portion (8,000 pounds) of their personal property
and househol d goods into storage in California and shipped
approxi mately I, 500 pounds of personal effects to Indone-
sia. The famly autombile was stored with its wheels
renoved at the house of Ms. Pox's nother and the autono-
bile insurance coverage was partially suspended at appel -
lants' request. In preparation for the famly's nove to
| ndonesia, M's. Fox executed a |ease for the rental of
t heir Novato hone for a two-year termand authorized a
| ocal realtor to manage the property in their absence.
Except for an old washing machine, the house was | eased
unfurnished. Appellants then canceled the honeowner's
property tax exenption for the house. Furthernore,. they
closed all their revolving charge and retail credit card
accounts. On the other hand, appellants continued to
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mai nt ai n checkin%]and savings accounts as well as a safe
deposit box at their local branch of the Bank of Harin.

_ When the Fox famly was reunited wth Mr. Fox
in Indonesia, they all nmoved into a fully furnished house
provided by Rechtel International at the job canp site in
Sul awesi. ~ Subsequently, two additional bedroonms and a
bat hroom were added to the house to accontnodate the whol e
famly. Bechtel International also provided Mr.Fox wth
a notor vehicle which he was permtted to drive after
obtaining an Indonesian driver's license from |ocal
police authorities. The Fox children continued their
education by enrolling in either the local elenentary
school operated by the prqgect or the home instruction/
correspondence programs offered to secondary schoo
students living at the job canp site. During their stay
in Indonesia, appellants did not open any bank accounts
since there were not any banking institutions at the job
site nor did they establish any credit or charge accounts.

For their fam |y nedical needs, they consulted aphysician

practicing at the |ocale.

After working in Sulawesi for approximately 29
mont hs, M. Fox's I ndonesian assignnment ended on
Septenmber 7, 1977. Bechtel International thereupon
provi ded for appellants' return by giving themairline
tickets to Singapore and cash equal to the val ue of
airfare from Singapore to San Franci sco. Aﬁpellants_and
their famly flew to Slngapore_and then took a vacation
in Fiji, New Zeal and, and Hawaii before arr|V|nﬁ in
California sometine later in September 1977. They noved
back into and reoccupied their home in Novato, and M.
Pox resumed enployment with Bechtel in San Francisco.
M. Pox was absent from California on his foreign job
assignment for the 29 nonths between April 1975 and
Septenber 1977. Ms. Fox and the 5 children, on the
other hand, lived abroad with him for approximtely 25
months during the sane time period.

_ For the years 1976 and 1977, appellants filed
nonresident California income tax returns. In January
1981, the Franchise Tax Board determned that appellants
had been California residents for income tax purposes
whil e they were overseas during 1976 and 1977 and issued
notices of proposed assessment of additional tax based on
its recomputations of t hei r, tax liability. I n additi on,
responden |nFosed a'analtg In each year under section
18681 for failure to file tinely tax returns. Appellants

protested the proposed deficiency assessnents, nmnaintain-
ing their claimthat they were' nonresidents during the
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two years. After considering additional information sub-
mtted by apBeIIants, respondent concl uded that appel -

| ants were absent from California for but a "tenporary or
transjtory stay." Respondent affirmed its assessnents of
addi tional tax and the delinquent filing Penalt for

1976, but it determned that the penalty for 1977 should
be abated due to a prior request for an extension of tine
to file the 1977 return. Soon thereafter, appellants
filed a timely appeal with this board.

Section 17041 inposes a personal income tax
upon the entir= taxable incone of every resident of this
?t?}e. Section 17014 defines the term "resident" as

ol | ows:

(a) "Resident" includes:

(1) Everyindividual who is in this state
for other than a tenporary or transitory
pur pose.

(2) Every individual domiciled-in this
state who is outside the state for a tenporary
or transitory purpose.

The purpose of this definition is to define that class of
I ndi vi dual s who should contribute tothe support of the
state because they receive substantial benefits and
protections fromits |laws and government and to exclude
t hose persons who, although domciled in this state, are
outside for other than tenporary or transitory purposes
and thus do not enjoy the benefits and protection of the
state. (Cal. Admn. Code, tit. 18, reg. 17014, subd.
&a ; Whittell v. Franchise Tax Board, 231 cal.App.2d 278,
85 [41 cal.Rptr. 6/31 (1964).) In the present appeal
respondent contends that appellants were domciled in
California and that they remained residents of this state
whi | e abroad because their move to |Indonesia was for a
tenmporary or transitory purpose. Appellants do not
contest respondent's prelimnary conclusion that theY
were California domciliaries throughout the years a
issue. They argue, however, that their absence fromthis
state was for other than a tenporar% or transitory pur-
pose and they therefore ceased to be California residents
during that tine.

Respondent's regul ations provide that whether a
t axpayer's presence in orabsence from California was for
a temporary Or transitory purpose is essentially a ques-
tion of fact to be determ ned by examning all the
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ci rcunstances of each particular case. (Cal. Admn.

Code, tit. 18, reg. 17014, subd. (b); see Klemp V.
Franchi se Tax Board, 45 cal.app.3d 870 (119 Cal.Rptr.
821] (1975).) Ine regulations explain the neaning of the
term "tenporary or transitory" in the follow ng manner

_ It can be stated generally, however, that

i f an individual is sinply passing through this
State on his way to another state or country,

or is here for a brief rest or vacation, or to
conplete a particular transaction, or perform a
particular contract, or fulfill a particular
engagenent, which will require his presence in
this State for but a short period, he is in the
State for tenporary or transitory Purposes, and
will not be a resident by virtue of his
presence here.

| f, however, an individual is in this
State . . . for business purposes which wll
require a long or indefinite peried to
- -acconplish, or is enployed in a position that
may |ast permanently or indefinitely, . . . he
Is in the State for other than tenmporary or
transitory purposes, and, accordingly, is a
resi dent taxable on his entire nét income....

(Cal. Admin. Code, tit. 18, reg. 17014, subd. (b).)

Al though this regulation is framed interns of whether or
not an individual's presence in California is for a
"tenporary or transitory purpose,” it is also relevant in
assessing the Purpose of a domciljary's absence fromthe
state. (Appeal of George J. Sevcsik, "Cal. St. Bd. of
Equal ., Mar. 25, 136g; eal of Anthony V. and Beverly
Zupanovi ch, . Cal. St. Bd. of Equal., Jan. 6, 197/6.) I1he
reguratron suggests that a California domciliary wll be
consi dered absent for other than tenporary or transitory
Purposes iIf he is enployed outside this state in a posi-
(ion that is expected to last a |ong, permanent, or
indefinite period of time. (Appeal of Anthony V. and
Beverly Zupanovich, supra.) [Indeed, Dbased on the
IanguaPe of thrs regulation, this board has held on
several prior occasions that absences from California for
enmpl oynent or business purposes which would require a
long or indefinite tine to conplete are not tenporary or
transitory in character. (See, e.g., Appeal of David A

and Frances W Stevenson, Cal. St. Bd. of Equal., Mar. 2,
1977; Appeal -of Christogher T. and Hoda A. Rand, Cal. St.
Bd. of Equal., Apr. 5, 1976; Appeal of Richards L. and
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Kat hl een K. Hardman@al. St. Bd. of Equal., Aug. 19,
1975. )

_ In the instant matter, appellants contend that
they intended to stay in Indonesia tor an indefinite
time. They have preSented several docunents from M.
Pox's enpl oynment record which show that M.. Fox's assign-
ment in Indonesia was to last an indetermnate duration.
According to both his agreement with Bechtel Interna-
tional and the enﬁlornent conditions at the Soroako
Ni ckel Project, the termof his assignment was for
what ever period of tine that the conpany desired his
services. The processing, order for the %ob transfer
simlarly indicated that the length of the assignment was
until such tine that it was conpleted. Furthernore, .
Fox testified at the hearing on this appeal that his 1975
| ndonesi an assignment, like all of Bechtel Corporation's
international assignnents, was not for a fixed term but
for an 27deflnlte period of time. (Rotr. Tr., at 2,
20-28.) He stated that it was his understanding that
he was to be assigned to the project as long as it lasted
and that period could be in excess of four years.

_ ~ Appellants' actions, moreover, were consistent
with their stated intent to staK_in I ndonesia for_as |ong
as it took M. Fox to conplete his assignnent. They
| eased out their honme unfurnished for a two-year period
and arranged for a realtor to manage the property. They
placed the bulk of their personal possessions and fur-
nishings into storage, stored their car, and suspended
their autonobile insurance coverage. Prior to their
departure, appellants canceled their credit and charge
accounts as well as their homeowner's property tax exenp-
tion. They also took their five children out "of the
country with themand the famly lived in Indonesia for

5 months until M. Pox's assignment was termnated by
his enployer. The record thus establishes to our
satisfaction that appellants went to Indonesia with the
intention and expectation to remain there for an
indefinite period of substantial duration. (Appeal of

2/ The apparent business reason for the indefinite terns
of Bechtel's overseas assignments is that the foreign

projects take years to conplete and there is a great dea
of uncertainty as to how Iongzlt will take to conplete

them  (App. Qpen Br. at 21-22; see, e.g., ?Qgeal of
ghpl‘l sgop{]ée?rB '15 and Boda A. Rand, Cal. St. Bd. of Equal.,
r. o, .
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Jeffrey L., and Donna S. Egeberg, Cal. St. Bd. O Equal.
Jul'y 30, 1985.) Since appelTants were absent from
California for enploynent or a business purpose that
would require an indefinite period to acconplish, this
indicates that they were absent fromthis state for other
than a tenporary or transitory purpose. (Cal. Admn.
Code, tit. 18, reg. 17014, subd. (b); _Appeal of Richards
L. and Kat hl een K. Hardman, supra; Appeal of Christopher
T. and Hoda A. Rand, supra.)

Respondent has argued that the test for deter-
mning residency requires a conparison of the connections
that a taxpayer maintains in this state and the connec-
tion that he established el sewhere during his_absence
from California. Under this "closest connection" test

see Cal. Admin. Code, tit. 18, reg. 17014, subd. (b);

peal of David J. and amanda Broadhurst, Cal. St. Bd. of
Equal., Apr. 5, 1976), respondent coniends that appel-
lants' closest connections were with California and these
connections objectively denonstrate that their absence
fromthis state while in Indonesia was for a tenporary or
transitory purpose. Respondent relies on several cases
where we have decided that the connections an absent
domciliary retains in this state are inportant factors
to be considered in determning residence. (See, e.qg.
Appeal of William and Mary Louise Oberholtzer, Cal. St.
Bd. of Equal., Apr. 5, 19/6; Appeal of David J. and
Amanda Broadhurst, supra; Appeal of Anthony V. and
BeverTy Zupanovich, supra.)

Based on our analysis of the record in the
instant appeal, we cannot conclude, however, that the
connections appellants retained in this state require a
finding that their absence was only tenporary or transi-
tory. First, appellants established not insubstantia
contacts abroad. In Indonesia, M. Fox entered into
enpl oyment with another Bechtel conpany and worked on a
project there for alnmost two and a half years. He
obtained an Indonesian driver's |icense to be able to
drive on and off the job. Appellant's famly and socia
ties were |ikew se centered in Indonesia inasnuch as the
whole famly noved to and lived in Indonesia for the
duration of M. Pox's assignment. Their children also
enrolled in and attended schools there and the famly's
nedi cal needs were served by a local physician. TheSe
are not the type of connections that a taxpayer woul d
make for a nmere tenporary or transitory sojourn.

Second... appel | ants attenuated nost of the _
connections that they had with California before enbarking
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for Southeast Asia. Appellants could not sinply reoccupy
their house at_an% time, for they had vacated and |eased
it, stored their household goods and furnishings, and
revoked the homeowner's exenption for property-tax
purposes. Norwas their famly station wagon avail able
for immediate use since it was stored off the streets in
an undrivable condition with its collision and l[iability
I nsurance suspended and the registration soon to |apse.
Appel ' ants al so closed all charge and credit accounts and
term nated nmenberships in all social and professional
organi zations. \While they remmined registered voters in
thrs state, they did not vote in any state or |oca

el ections during their absence. In other words, the

evi dence shows that appellants did not maintain their
California home or other connections in a constant state
of readiness for their return which in turn corroborates
that they intended to be away indefinitely, not just for
a brief absence. ( eal of Nathan H and Julia M,

Juran, Cal. St. Bd. of Equal., Jan. 8, . pel | ants
drd naintain a few California connections such as bank
accounts, safe deposit box, and tax preparer, but under
the circunmstances of this case, these contact were not
necessarily_ inconsistent with an absence for other than
temporary oxr transitory purposes. (Appeal of Richards L.
and Kathl een K. Hardman, supra, Appeal of Christopher T.
and Hoda A. Rand, supra. ) Moreoever, appellants
retentron of a Chllfornl.a driver's license and their
voter registrations are not decisive either since we have
Previouslv held that such items were nore relevant in

determining domcile rather than residency. (éqgeal of
Herbert F. Pritzl|aff (ﬁg. St. Bd. of Equal., Fe ,

1963; Appeal of Bel don and Mldred Ratleman, Cal. St
Bd. of Equal., Cct. 1/, 1980; see also Wittell. v.
Franchi se Tax Board, supra; Cal. Adnmin. Code, tit. 18,
reqg. 17014, subd. (d)(1).)

~In support of its position that M. Foxs

| ndonesi an assi gnnent was tenporary, respondent has argued
that appellants contenplated a return to California after
conpl etion of the assignment. Wen he accepted the

| ndonesi an assi gnment, respondent notes, Bechtel was
contractual |y obligated to return himand his famly to
their point of origin, California. Respondent concedes
that Bechtel was not required to provide M. Fox with a
new job or assignment after his stay in Indonesia but
resumes t hat Bechtel would have done so based on his

I story of enploynment with the conpany. Based on his
enpl oyment ties to California, respondent reasons that
appel lants expected to eventually return to this state
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and concludes that the Indonesian job assignment was not
permanent and therefore tenporary in nature.

One of the flaws with respondent's argument is
that a ﬁernanent departure fromthis state is not required
for a change of residence. Tomake a successful claim
for nonresidence, a taxpayer is required to prove only
that his absence was for other than a tenporary or trans-
itory purpose; he need not establish that he becane a
resident of any other state or countrY. (Appeal of
Richard W Vohs, Cal. St. Bd. of Equal., Sept. 17, 1973,
opinion on renearing, June 3, 1973.) As we have stated
earlier in this opinion, respondent's own regulations
suggest that a business-related absence for an indefi-
nite tine nax_show a nontemporary or nontransitory pur-
pose. And this board has found that enployment abroad In
a position expected to last an "indefinite period of
substantial duration" is sufficient to denonstrate that
a taxpayer was outside this state for other than tenpo-
rary or transitory purposes. (Appeal of Jeffrey L. and
Donna S. Egeberg, supra.) Moreover, an intention to
return tTo the place where one has the nmost settled and
permanent connections is determnative of domcile rather
than residence. (Wittell w. Franchise Tax Board, supra,
231 Cal.App.2d at 284; Cal. Admn. Code, tit. 18, reg.
17014, subd. (c).) There is no question in this appeal
that California was appellants' place of domcile.

Finally, respondent argues that an analysis of
M. Pox's career with Bechtel reveals that he has had a
series of finite foreign assignments and has returned to
California after each one. Respondent suggests that this
consistent pattern of returning to this state after each
foreign assignnent |s-strongl¥ i ndicative of California
resi dency. gain, the fact that appellants have always
returned to California merely denonstrates in this case
that they were domciled here and does not conpel a find-
ing of residency. [Insofar as the appeal years are con-
cerned, appellants have proven that they iIntended and
expected to remain in Indonesia for an indefinite period
of substantial duration.

~ Based on the standards suggested by respondent's
regul ation, we nust conclude that appellants were outside
the state in 1976 and 1977 for other than tenporary or
transitory purposes, and therefore ceased to be California
residents'until their return. Accordingly, respondent's
action in this matter nust be reversed.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Basil K and Floy C. Foxagainst a proposed
assessnent of additional personal income tax and penalty
in the total anount of $6,029.57 for the year 1976, and
against a proposed assessment of additional personal
income tax in the anount of $6,302.79 for the year 1977,
be and the sane is hereby reversed.

Done at Sacranento, California, this 9th day
O April , 1986, by the State Board of Equalization,

wi th Board Menmbers M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

. Chai rman
Conway H Collis , Menber
W1 liam mBennett , Member

Er nest J. Dronenburq, Jr., Mnber
\l ter Harvey* - _ ., Menber

*For Kenneth Cory, per Governnent Code section 7.9
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