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OPI_NI ON

Thi's aclopeal I s made pursuant to section 18646/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board in denying the petition of Marjorie
Lillie Davis for reassessnent of a jeopardy assessnent of
personal income tax in the amount of $22,758 for the

‘ period January 1, 1983, to July 21, 1983.

Unless otherwise specified, all section references
are to secfions of the Revenue and Taxation Code as in

effect for the period in issue.
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Appeal of Marjorie Lillie Davis

The issues presented by this appeal are whether
appel l ant received income fromthe illegal sale of con-
troll ed substances and whether respondent has properly
reconstructed appellant's income from such drug sales to
support the resulting jeopardy assessment.

_ “Sone time in early June 1983, a confidenti al
reliable informant (CRI) provided information to the
Sonoma County Sheriff's Department that appellant had
been selling marijuana from her house for " severa
years.' On June 3, 1983, an officer working undercover
and the crI went to appellant's residence to purchase
marijuana. The CcRI conpleted a controlled buy of an
ei ghth of an ounce of marijuana for $40.

On June 13, 1983, the undercover officer com
pl eted another controlled purchase of an eighth of an
ounce of narijuana for $45. During the sale, the officer
offered to pay appellant for a $13 debt owed her by the
CRI. Appellant 1ndicated she was happy to receive pay-
ment because she had *a $40,000 | oss on the books." Sub-
‘sequently, two nore controlled purchases of a quarter
ounce of “nmarijuana were conpleted for $90 each

On July 21, 1983, a search warrant for appel-
lant's house was” obtained and executed. During the raid,
appel lant was arrested. A search of her house reveal ed
approxi mately 28 ounces of marijuana Backaged for sale,
$1,583 in currency, which included $60 in recorded county
funds from the undercover sales, notebooks recording sone
of appellant's marijuana sales, and a scale. Further
i nvestigation of appellant's bank accounts reveal ed
nunerous deposits of varied amunts since 1980.

Upon being informed of the above information
respondent examned its records and discovered that
appellant had failed to file any incone tax returns for a
nunber of years. Based upon the above, respondent deter-
mned that” appellant's activities had resulted in unre-
ported taxable income for the period January 1, 1983, to
July 21, 1983, the date of her arrest. The determnation
of taxable income was derived from an estinmated sales
price of $240 per ounce of marijuana tinmes 32 ounces

whi ch respondent assuned were her meeklx sal es) times
the nunmber of weeks during 1983 she was known to have
been in business. It was further determned that the
collection of tax would be jeopardized by delay in assess-
ment. An assessnent was issued and partially ‘satisfied
agai nst appel l ant' s known bank accounts and the cash

found during the search of appellant's residence.
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Appellant filed a petition for reassessment.
Respondent requested a conplete financial disclosure from
appellant. In response to the questions, appellant
claimed that her only assets were her house, which she
owned free-and-clear since 1980, her 1971 car, and $1,000
of furniture. She clained to have made only $300 in
sal es of marijuana during 1983. Appellant went on to say
that she had no incone and had been living off $30, 000
left to her on the death of her husband in 1980 and | oans
from her sons. Respondent requested substantiation of
her clainmed sources of cash but received no reply. The
assessment was affirmed and this appeal followed.

The initial inquiry presented by this appeal is
whet her appel lant received any income fromthe illega
sal e of narcotics during the period at issue. The answer
to the question is Plain, since appellant admts that she
sold marijuana and that she pled guilty to one count of
the sale of marijuana. \Wat appellant” takes exception to
s the anount of income respondent attributes to her
drug-selling activities.

Consequently, the next issue is whether respon-
dent properly reconstructed appellant's income during the
eriod at issue. Under the California Personal |ncome
Tax Law, a taxpayer is required to specifically state the
itens of his gross income during the taxable year. (Rev.
& Tax. Code, § 18401.) Goss incone is defined to include
all income from whatever_ source derived, unless aqtherw se
provided in the law.  (Rev. & Tax. Code, § 17071.) It Is
wel | established that any gain fromillegal sales of
narcotics constitutes gross incone. (FEarina v. McMahon,
2 A.F.T.R.2d (P-H ¢ 58-5246 (1958).)

~ Each taxpayer is required to maintain such
accounting records as will enable himto file an accurate
return. (Treas. Reg. § 1.446-1(a)(4).) In the absence
of such records, the taxing aﬁency s authorized to corn
pute a taxpayer's income by wnatever method will, in its
judgnment, clearly reflect income. (Rev._ & Tax. Code,
S 17651, subd. (b); |.R C., § 446(b).) The existence of
unreported inconme may be dennnstrated by any practica
net hod of proof that is available. (Davis V. United
States, 226 r.2d 331 (6th Gr. 1955); Appeal of John and
Codelle Perez, Cal. St. Bd. of Equal .7 ForoJdF 197107
Mathematical exactness i S not required. (Harbin V.
Comm ssi oner, 40 T.C. 373, 377 (1963).) Furthernore, a
Teasonanl e, reconstruction of income is presumed correct
and the taxpayer bears the burden of proving it is erro-
neous. (Breland v. United States, 323 F.2d 492, 496 (5th
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Gr. 1963); appeal of Marcel C Robles, Cal. St. Bd. of
Equal ., June™28, 1979.7

_ ‘Because of the difficulty in obtaining evidence
in cases involving illegal activities, the courts and
this board have recogn!zed that the use of some assunp-
tions nust be allowed in cases of this sort. (See, e.g.,
Shades Ridge Holding Co., Inc. v. Commssioner, § 64,275
T.C.M. (%%Hli (1%964Y, ?%E?]. (s:siub nom., Fiorella ;r. BCom"n S-
sioner,, F.2d 326 (5t r. 1966); Appeal of Burr
McFarland Lyons, Cal. St. Bd. of Equal., Dec. 15, 1976.)
It has been recogni zed that a dilemma confronts the

t axpayer whose incone has been reconstructed. Since he
bears the burden of proving that the reconstruction is
erroneous (Breland v. United States, supra), the taxpayer
is put in the position Of having 0 prove a negative,
i.e., that he did not receive the income attributed to
him In order to ensure that such a reconstruction of

I ncome does not lead to injustice by forcing the taxpayer
to_pa% tax on income he did not receive, the courts and
this board require that each elenent of the recoastruc-
tion.be based on fact rather than on conjecture. (Lucia
v. United States, 474 r.2d 565 (5th Cir. 1973); Appeal of
Burr McFariand Lyons, supra.) Stated another way, ere
MUST De credinl e evidence in the record which, if accepted
as true, would "induce a reasonable belief" that the
amount of tax assessed against the taxgayer I's due and
owing. (United States v. Bonaquro, 294  P.Supp. 750, 753
(E.D.N.Y. 1968).37F%d. sub nom, United States v. Dono,
428 P.2d 204 (2nd Cit. 1970).) Ifch evidence is not
forthcom ng, the assessment is arbitrary and nust be
reversed or nodified. (Appeal of Burr MeFarland Lyons,
supra; Appeal of David Leon Rose, Cal. St. Bd. of Equal.,
Mar. 8, 197e.)

_ ~In the instant appeal, respondent relied upon
information resulting from the police investigation of
appel lant's activities and from evidence obtained in her
residence in reconstructing her income by the projection
method. Specifically, respondent determned that: (1)
appel l ant was involved with the illegal sale of mari-
juana; (2) the duration of appellant's narcotics sales
Ect|V|t|es was from January 1, 1983, to July 21, 1983;
and, (3) the volume of appeéllant's sales was 32 ounces a
week and the selling price per ounce was $240.

W have discussed above that there was a basis
for respondent's conclusion that appellant was involved
with the illegal sale of drugs. Furthernore, appellant
does not dispute this point.
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The second factor relied upon in respondent's
assessment was that appellant had been involved in the
sale of narcotics from January 1, 1983, to the date of
her arrest. This figure was ‘arrived at bK consi derin
several sources of information. First, the CRi state
t hat appellant had been in business for "several years"
prior to her arrest. Ve have held that information from
an informant can be considered reliable if the informa-
tion ultimately results in the seizure of narcotics and
appellant's arrest and subseauent conviction. See,

e.g., Appeals of Siroos Ghazali, Cal. St. Bd. of Equal.,
Apr. 9, 1985; Appeal of Clarence Lewis Randle, Jr., Cal.
St. Bd. of Equal ,, Dec. /7, 1982.) Furthermore, appellant
hersel f adm tted that she had been in business for the
four months prior to her arrest, and a notebook found
during the raid shows sales of marijuana fromearly
February 1983. Assessnents which are supported by the
appel lant's own records are appropriate. (Appeal of
James Fugene Ely, Cal. St. Bd. of Equal., Sept. 30,

1980.7 while the records and the confession do not ﬁo
back to January 1, 1983, conbining those records with the
CRI's statenment and the fact that appellant made numerous
bank deposits-in odd amounts during the three years Prlor
to her arrest, even though she had no known source o

i ncome since 1970, we find that the record supports
respondent's determnation that she had been selling
marijuana since at |east January 1, 1983.

The third factor respondent relied upon in its
assessnent was the anpunt of weekly sales nade by appel -
lant. Wile not specifically defendln% the figure used
inits assessment, respondent argues that the facts of
this case woul d supPort a nuch larger assessment. Respon-
dent points out that the undercover officer making the
controlled buys from appel | ant was charggd $90 per quarter
ounce ofmarijuana, or $360 an ounce. y nultiplying
that figure by the 28 ounces of narijuana discovered in
the raid onappellant's residence, appellant was found to
have been hol ding $10,080 worth of narliuana. It Is
"reasonable to assune that a dealer would only have on
hand the amount of drugs which could easily and quickl
be disposed of.* (appeal of Clarence P. GOnder, Cal. St.
Bd. of Equal., My Ig, JO.74 Y tucther, WE have previ-
ously found an inventory turn-over rate of once a week to
be reasonabl e. (See, e.g., Appeatr ‘or’yeqory Flores, Sr.
Cal. St. Bd. of Equal., Aug. g, 19814.) %ﬁnsequenflyt
apPeIIant coul d have been found, through the projection
met hod, to have sold $282, 240 worth of marijuana during

the appeal period. Rather than u5|n?_the above forml a,
respondent used a nore conservative figure of $240 an
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ounce while estimating appellant's weekly sales at 32
ounces. Wile there is no explanation forthe differ-
ences between the fornulas, we note that the four-ounce
di screpancy in the estimation of the amount sold per week
and the anpunt discovered durln% the raid is nmore than
adequately conpensated for by the |ower price per ounce
($240) wused in respondent's cal cul ations versus the

hi gher actual price ($360) charged by appellant. There-
fore, as respondent argues, the evidence obtained during
appellant's arrest coul'd support a finding that appellant
had a gross incone al nost $60,000 nore than respondent's
present determnation. Accordingly, we find that there

I S adequate evidence to support respondent's conclusion
that appellant received over $220,000 in unreported

i ncone during the period in question

~ Appellant' clainms that she only received $300
from marijuana sales prior to her arrest and that she is
obviously destitute and, therefore, could not have
received the amount of noney clained bK respondent.
Appel lant further points to the fact that her only asset
is her house, which was paid off prior to the known
sales, and that her bank account records, copies of which
were provided to us, do not show total deposits approxi-
mat i ng resgondent's projected incone. Finally, appellant
points to her plea bargain where she agreed that she sold
marijuana for $45. Appellant states that it is absurd to
project sales of $220,000 from such a snall transaction.

Appel lant's claim of only receiving $300 during
the four nonths of narcotics sales prior to her arrest
lacks credibility. The sheriff's departnment began under-
cover Eurchases_qnly one nont h prior to her arrest and
bought $278 of marijuana from her in that short period.
@ﬁpel | ant was foundw t h marijuanaworth over $10, 000

en she was arrested, which would indicate an involve-
ment in the drug trade greater than an occasional sale.
Al'so, appellant failed to explain the origin of nanY of
the deposits in her bank accounts going back several
years, as well as the reason for such irregular deposits
totalling thousands of dollars. Coupling this evidence
with the lack of support of her clains, we find that
appel l ant's unsupported statenment that she received only
$300 fromthe illegal sale of marijuana during the appea
period does not satisfy her burden of proving that respon-
dent's reconstruction was erroneous. (Breland v. United
- States, supra; Appeal of Marce] C. Robl es, supra.)

Finally, we enphasize that none of the crimna
charges constitute the basis of the subject jeopardy
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assessnent. Even though appellant argues that it is
incredible to deduce over $220,000 in sales froma single
$45 sale, we note that the jeopardy assessment was based
in part upon appellant's adm ssions of other |?volvenent
in narcotics sales during the appeal period. he arrest
and plea bargain sinply underscore appellant's adm ssions.

In summary, we find that respondent's projec-
tion of appellant's incone fromthe illegal sale of
marijuana for the period in question to be reaso%?ble
when scrutinized against the record on appeal. ven
that appellant has the burden of proving that the recon-
struction of her incone was erroneous and that she has
failed to present evidence to support her claimthat she
only sold drugs worth $300 during the period at issue, we
must conclude that respondent pro erlx recgnstructed
appellant's incone for that period. ccordingly, respon-
dent's action in this matter nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefot,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the petition of Marjorie Lillie Davis for reassess-
ment of a jeopardy assessment of personal incone tax in
the amount of $22,758 for the period January 1, 1983, to
July 21, 1983, be and the sane is hereby sustained.

~ Done at Sacranento, California, thisgth _day
of April , 1986, by the State Board of Equalization,
with Board Members M. Nevins, Mr.Collis, M. Bennett and
Mr.Har vey present.

Ri chard Nevins , Chairman
Conway H. Collis , Member
William M Bennett , Member
__\Wlter Harvey* , Menber
» Menber

*For Kenneth Cory, per Covernment Code section 7.9
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