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OPI NI ON

This appeal is nade pursuant to section 186462/
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denying the petition of Roland
Aranda Garcia for reassessnment of a jeopardy assessment
of personal inconme tax and penalty in the total amunt of
$12,366.87 for the year 1978, and for reassessnment of a
j eopardy assessnment of personal incone tax in the anount
of $8,421.50 for the period January 1, 1980, to
Sept enber 16, 1980.

17 Unress otnerw se specified, all section references
are t0 sections of the Revenue and Taxation Code as in
effect for the year and period in issue.
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The issues presented by this appeal are whether
appel l ant received unreported incone fromthe illegal
sal e of narcotics during 1978 and the period January 1,
1980, to Septenber 16, 1980; whether respondent properly
reconstructed the anount of that income; and whet her
respondent properly satisfied its assessnment with funds
confiscated from appel Il ant's residence,

On August 20, 1980, Detective Sullivan of the
Los Angel es Police Departnent purchased one p.c.P.-laced
plgareite_fron1aEpeIIant pursuant to an undercover drug
i nvestigation, ollowing that sale, a confidential
reliable informant (cRI) reported to G O son, an agent
of the Bureau of Narcotics Enforcenent of the California
Department of Justice (BNE), that on August 31, 1980, the
CRI observed appellant selling two P.C P.-laced cigarettes
to a third party.

On Septenber 4, 1980, Agent A son, in investi-
ating appellant's activities; contacted the police
epartnent _whi ch had-jurisdiction over appellant's neigh-

borhood. The agent vas told by a detective that the

| ocal police' had known of appellant's drug selling for.
some tine and one of the patrol officers recalled that he
had made several arrests of persons near appellant's
residence who possessed P,C.P. -laced cigarettes purchased
from appellant. The officer stated that apﬁellant had
been in "business" for 2 1/2 to 3 years and had been
selling about 2 ounces of P.C. P. a day.

Later that day, Agent Oson nmet with the CR
The crI estimated that from what he had seen of appel-
lant's drug-selling operation, appellant sold approxi-
mately 2 ounces of P.C P. a day. he cRI al so agreed to
participate in a controlled buy of tw P.c.P.-laced
cigarettes fromappellant. As a result of that controlled
buy and the above-described information, a search warrant
for appellant's residence was obtai ned.

On Septenber 12, 1980, on the way to serve the
warrant, BNE agents and police officers spotted appellant
across fromthe local police station and arrested him
Subsequent |y, various crimnal charges. were filed against
him Eventually, all of the charges were dism ssed.

_ After appellant's arrest, the officers proceeded
to his residence and executed the warrant. Several items-
were seized during the raid. In the southeast bedroom
the police discovered L.S.D., three S-ounce bottles con-
taining P.C.P. residue, various weapons, and a strong box
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containin% L.S.D., various receipts in appellant's namne,
and $9, 135 in cash, |ncLud|n%]a marked $20 bill paid to
appel lant by the crr during the controlled buy on
Septenber 4. Various personal effects of Raul Garcia,
appellant's father, were found throughout the house,
including the southeast bedroom

Respondent was subsequently inforned of the
above events and information and determ ned that appel-
| ant had received unreported incone fromthe illegal sale
of narcotics. Based on the police officer's estimte
that appel | ant had been in business for 3 years, respon-
dent determned that appellant had been selling drugs
since 1978. Respondent also estimated that he had been
selling approximately 2 ounces of P.C. P. a day during
that period at $300 an ounce. On Septenber 16, 1980, by
virtue of these estimations, aggellant was attributed
with unreported income of $95 550 for 1978, $127,400 for
1979, and $85,750 for 1980. The appropriate assessnents
were issued. It was also determned that collection of
the tax woul d be jeopardized by delay. An order to with-
hol d was issued and the money Seized in the raid was
recovered by respondent.

on Septenber 17, 1980, respondent received a
letter from Agent O son correcting some of the above
information. Agent O son reported that the patrol officer
he spoke to regarding appellant's activity subsequently
stated that appellant had not been operating in 1979
because he had beenin jail for that year. Agent O son
al so wote that the Crr now stated that appellant had
been in business for approximately 3 years. These two
facts were previously unknown to respondent.

Respondent withdrew its assessnent for 1979,
the year appellant had been incarcerated. Thereafter,
appel'l ant requested a redetermnation of the remaining
assessnments.  Respondent reviewed its determnation and
?f{;rneg the remaining assessments. This appea

ol | owed.

The first question presented.by this aPPeaI S
whet her appel | ant received any incone fromthe illegal
sal e of narcotics. Al though appellant does not directly
attack the finding that he received unreported incone °
fromthe illegal sale of narcotics, he states that the
sout heast bedroom of the residence that was searched was
occupi ed by his parents during the period in question.
Appel lant iTnmplies that all of the drugs and drug
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paraﬁhernalia were for the personal use of the occupants
of the house.

_ _ Appel l ant's argument is unpersuasive. The

I nvestigation of aﬂgellant's activities began with apEeI-
lant selling a P.C.P. cigarette to an officer of the Los
Angel es Police Department. Next, the CRI observed appel -
lant selling P.C.P. cigarettes to a third party. Appel-
lant then sold P.C.P. cigarettes to the crI durln% a
control l ed buy supervised by Agent A son. \Wen the
search warrant was executed, drugs and drug paraphernalia
were discovered in the residence from which appel | ant
sol d drugs. Further, aﬁpellant has never denied that he
was a resident of that house, but only that the bedroom
in which the contraband was di scovered was not his.

Al though others at that residence may have been invol ved
in the sale of narcotics, it is clear fromthe record
that appellant was a principal seller of drugs. If
appel l ant intended to argue that he received only part or
none of the funds generated by the dru%TsaIes emanat i ng
from his residence, the burden is upon himto prove this
fact. (Mller v._Conm ssioner, ¢ 81,249 T.C.M. (P-H)
(1981).) Since he faiTed to present any evidence in this
connection, he is chargeable with receipt of the entire
anount of sales generated by the drug-sale activities.
(Mller v. Conm ssioner,. supra.)

_ Appel | ant next contends that since he was not
convi cted of selling narcotics, all of the information
used in the police reports connecting himwth drug sales
is neaningless hearsay. W disagree.

Respondent may adequately carry its burden-of
proof that a taxpayer received unreported income through
a prima facie showng of illegal activity by the taxpayer.
(Hall v. Franchise Tax Board, 244 cCal.App.2d 843 [53
cal.Rptr. 597] (1966); Appeal of Richard . and Belle
dummel, fornerly Belle McLane, Cal. St. Bd. of Equal.,

r. 8, 76.) The objection to the use of evidence
contained in police reports as unreliable was addressed
Rﬁ this board in the Appeal of Carl E. Adans, decided on

rch 1, 1983, where we noted that thrs board may consider
any rel evant evidence, including hearsay evidence,
provided that ""it is the sort of evidence on which
responsi bl e Persons are accustoned to rely in the conduct
of serious affairs."'"” Appeal of Carl Ee. Adans, supra,
citing Cal. Admin. Code, trt. 18, reg. 5035, subd. (c).)
While the reports of the police departnent in the instant
appeal are hearsay, such docunents are credible evidence
(&Epeals of Manuél Lopez Chaidez and’Mriam Chai dez, Cal
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St. Bd. of Equal., Jan. 3, 1983) and admi ssible in a
proceedi ng before this board. (Appeal of David Leon
Rose, Cal . St. Bd. of Equal., Mar. 8, 19/6.) Further,
the fact that the crimnal charges against appellant were
di sm ssed does not indicate that the illegal activity did
not occur, but only that the occurrence of the illegal
activity could not be proven in a crimnal case by adm s-
si bl e evidence beyond a reasonabl e doubt. (Apgea of
Carl E. Adans, supra.) Accordingly, a convicCtion is not
required to support the conclusion that a prinma facie
case has been established that a taxpayer received unre-
Eor%%d I ncone frfn1%g |IlegatlI act|V|tfy.d éém?eal of gar{

. ans, supra. nsequently, we fin at  responden
Ras establ i shed ‘at least a prima facie show ng that
appel lant was selling narcotics and that he received
unreported incone from those sales.

The next issue for our consideration is whether
respondent properly reconstructed the anount of said

taxable income. Under the California Personal Income Tax
Law, a taxpayer is required to specifically state the
itens of his'.gross income during the taxabl'e year. (Rev.

& Tax. Code, § 18401.) As in the federal income tax |aw,
gross incone is defined to include "all incone'from what -
ever source derived," unless otherw se provided in the
law.  (Rev. & Tax. Code, § 17071, I.R C_§ 61.) Gin
fromthe illegal sale of narcotics constitutes gross
income. (Farina v. McMahon, 2 A.F.T.R.2d (P-E) 1 58-5246
(1958); @liuzzo v. Commssioner, ¢ 81,733 T.C M (P-E)
(1981).)

_ It is well settled that both federal and state
income tax regul ations require each taanyer to maintain
such accounting records as will enable himto file an
accurate return. (Treas. Reg. § 1.446-1(a)(4); forner
Cal . Admn. Code, tit. 18, reg. 17561, subd. (a)(4),
repealer filed June 25, 1981 (Register 81, No. 26).) In
t he absence of reliable books or records, the taxing
agency is given great latitude to determne a taxpayer's
i ncone by whatever method will, inits opinion, clearly
reflect income. (Rev. & Tax. Code, § 17561, subd. (b);

G ddio v. Comm ssioner, 54 T.C 1530 (1970).) The choice
as to the method of reconstructing income lies wth the
taxing agency, the only restriction being that the method
be reasonable under the circunstances. %Chrson v. United
States, 560 r.2d 693 (5th cir. 1977); Schellenbarg V.

conm ssioner, 31 r.c. 1269 (1959).) Mofeover, wiere a
Taxpayer has failed to naintain anﬁ books or records of
his transactions, respondent's nethod need not conpute
net income with mathematical exactness in order to be
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reasonable.  (Gordon v. Commissioner, 63 T.C. 51 (1974);
Harbin v. Conmissioner, 40 T,C. 373 (1963).) "Under such
ci rcunstances, approximation in the calculation of net
income is justified." (Harris v. Comm ssioner, 174 F.2d
70, 73 (4th Gr. 1949).) Thus, so long as sone reason-
able basis has been used to reconstruct income, respon-
dent's determnation will be presumed correct, and the
taxpayer bears the burden to disprove such conputation
even though it is crude. (Breland v. United States, 323
F.2d 492 %Sth Gir. 1963).)

In general, the existence of unreported income
may be denonstrated by any practical nethod of proof that
is available in the circunstances of a particular case.
(Davis v. United States, 226 F.2d 331 (6th Gt. 1955);
Appeal” of Karen Tonka, Cal. St. Bd. of Equal., My 19,
1981.) Tn the 1nstant matter, respondent enployed the
now fam |iar projection nethod to reconstruct appellant's
income fromthe alleged sale of P.C.P. The projection
met hod based upon statistical analysis and assunptions
gleaned from the evidence is an _acceptable method of
reconstruction; (Mtchell v. Conm Ssioner, 416 F.2d 101

7th Cir. 1969); FiorelTa v. Comm ssioner, 361 F.2d 326
- (5th Cr. 1966); Appeal of David Leon Rose, Cal. St. Bd.
of Equal ., Mar. 8, 1976.) However, 1n order to ensure
that the use of the projection nethod does not lead to
I njustice by forcing the taxRayer to pay tax on incone
that he di d not receive, each assunption involved in the
reconstruction mnust be based on fact rather than on con-
jecture. (Lucia v. United States, 474 F.2d 565 (5th cir.
1973;; willits v. Richardson, 497 r.2d4 240 (5th Qr.
1974); Shapiro v. Secrefary of State, 499 r.2d 527 (b.cC.
Cr. 1974), aitfd. sub nom, Comm sSsioner v. Shapiro, 424
U S. 614 [47 L.Ed.2d 278] (1976); Appeal of Burr MFarland

Lyons, Cal. St. Bd. of Equal., Dec. 15, 19/6.) In other
words, there must be credible evidence in the record
which, if accepted as true, would induce a reasonable
belief that the anount of tax assessed against the tax-
payer is due and owing. (United States v. Bonaguro, 294
F.Supp. 750 (E.D.N. Y. 1968), affd. sub nom, United
States v. Dono, 428 F.2d 204 (2d Cir. 1970); Appeal of
Burr_McFarland Lyons, supra.) |If the reconstructron s
found To be based on assunptions Iacklng_corroboratlon in
the record, the assessment is deemed ar |trar%oand unr ea-
sonable. (Shades Ridge Holding Co., Inc. v. i Ssi oner,,
64,275 T.CM "(P-H) (1964), aifd. sub nom, Fiorella v.
mm ssioner, supra.) In such instance, the reviewng
authority may redetermne the taxpayer's income on the
facts adduced from the record. (Mtchell v. Conmi ssioner,
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supra; whitten v. Conm ssioner. ¢ 80,245 T.C M (P-H
(1980); Appeal of David Leon Rose, supra.)

_ | nasnuch as appel Il ant has not disclosed his
income fromthe sale of narcotics, respondent was forced
to rely upon the reports and information obtained from
the BNE to reconstruct his taxable inconme from such
illegal sources. First, respondent determ ned that

appel'l ant was engaged in the business of selling drugs.
Because we have already found that appellant recei ved

i ncome fromnarcotics trafficking, it follows fromthat
di scussion that appellant was engaged in that illegal |
business. Thus, we find sufficient credible evidence in
the record to sustain this first assunption

The second assunption in the assessnent was
that appellant sold 2 ounces of P.C.P. a day at a price
of $300 an ounce. This conputation was based on the
estimate of appellant's business by the CRI, the price
aﬁpellant charged the ¢rI and the police officer during
the controlled sales, and an estimation by Agent O son
as an experienced narcotics officer, that 20 cigarettes
may be treated by an ounce of P.C.P. As stated above, we
find the infornation provided by a crr that |eads to the
subsequent seizure of contraband and the arrest of a
taxpayer credible. (Appeal of Clarence Lewi s Randle
Jr., Cal. St. Bd. of Equal., Dec. 7, 1982.) Further,
Agent O son nmade his estimate based on his experience as
a narcotics officer and there is nothing in the record
nor argunent by_appellant to contradict his figure.
Therefore, we Tind that the nunber of daily sales and the
price per sale are supported by the record.

As for the third assunption of the assessnent,
respondent determ ned that appellant was engaged in the
illegal sale of P.C.P. for nobst of 1978 and the period
January 1, 1980, to September 12, 1980. This detern na-
tion was based upon information provided to the BNE from
the ¢crr and the local police department.

It is true that authority exists for reliance
upon data acquired frominformants to reconstruct a
taxpayer's income fromillegal activities, provided that
there do not exist "substantial doubts" as to the infor-
mant's reliability. (Cf. Nolan v. United States, 49
A.F.T.R.2d (P-H ¢ 82-493 éng see al S0 Appeals of
Siroos Ghazali, Cal. St. Bd. of Equal., Apr. 3, ;
Appeal_of Clarence Lewis Randl e, Jr., supra.) In the
Appeal_of _Clarence Lew S Randle, o, <Sppra, we upheld
The assunpiron- (hat L{Ne taxpayer had been i N business for
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the prior 46 weeks on the basis of a statement of a
single informant. There was reason to believe, however
that the information was reliable since other intelligence
provided by the informant resulted in the seizure of 78
grans of narcotics and the subsequent conviction of the

t axpayer. S|n1[arky, in the Appeal of Carl E. Adans,
supra, we sustained respondent’s assunption that the

t axpayer had been selling cocaine fromhis restaurant in
the 13 nonths prior to his arrest. In that case, the
duration of the taxpayer's illegal activities was sub-
stantiated by a single tipster, but other information

he provided to a detective led to a seizure of contraband
and the taxpayer's arrest. In addition, during the prior
10 nonths, two other confidential reliable informants had
disclosed to the same detective that they had purchased
control l ed substances from the Iaxpager and one of them
participated in a police-supervised buy.

_ ~ Wth the above decisions in mnd, we do not
find either the BNE reports or the infornation provided
inthe letter of September 17, 1980, a reliable guide for
the length of time appellant was dealing drugs. First,
we note.that the CRI never mentioned the duration of
appellant's operation prior to appellant's arrest-; It
was only after the arrest and search that he suddenly
"remenbered" that appellant had been seII!n? drugs for
about three years. W find such belated intormation of
dubi ous value as "none of the information contained in
the letter .. . was denonstrated to have been reliable

by any subsequent seizure or arrest." (Appeals of Siroos
azal T, St. Bd. of Equal., Apr. 9, 1985.)  (Enphasis
added.) This information could easily be an after-the-

fact attenpt to bol ster respondent's assessnents.

In the same vein, the patrol officer originally
stated that he had known of appellant's activities for
the past 3 years; that he had observed nan% peopl e cone
and go from appellant's home; and that he had arrested
many individuals after they had stopped at appellant's
house and those arrested al nost always named appel | ant as
the one from whom they bought P.C P. cigarettes. Yet,
the officer originally made no mention of the fact that
in 1979, one of those 3 years he "knew' appellant was .
selling drugs, appellant had been incarcerated the entire
year and was unable to sell anything. Further, no
evi dence was Presented to substantiate the "numerous”
arrests that allegedly occurred outside of appellant's
residence., W also find it unlikely that the officer
never attenPted to arrest appellant during the 3-year
period appellant was "known" to have been selling drugs.
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Further, we find it suspicious that in a letter sent to
respondent 5 days after appellant's arrest, the patrol
of ficer suddenly renenbered that appellant had been in
jail in 1979 and was not dealing drugs during that tinme.
(See Appeals of Siroos Ghazali, supra.) it would seem
that an officer so know edgeabl e about appellant's
activities woul d have been aware of a |-year gap in his
selling prior to his arrest.

Accordingly, wthout the corroboration neces-
sary to support respondent's determnation that appellant
was selling drugs in 1978, we nust reverse that assess-
ment in its entirety. Furthernore, as nost of respondent's
assessment for the ﬁerlod January 1, 1980, to Septenber 12,
1980, is based on the same dubious information, that
assessment nust be nodified to include the only kno
period of drug sales conducted by appellant: romtne
time of the firrst Purchase by the undercover officer of
the Los Angeles Police Department to the date of appel -
lant's arrest.

¢ In regards to the last issue on appeal, appel- .
: | ant contends that respondent has no right to the funds
confiscated by the police pursiant to the search warrant
and that respondent's jeopardy assessment was issued
sinmply to harass him

W need not address either of these conten-
tions. Respondent's authority to issue jeopardy assess-
ments is conferred by section 18641, and its decision to
| ssue the assessnent for the appeal periods in question
is not subject to review by this board. (Appeal of Karen
Tonka, supra; Appeal of John and codelle Perez, Cal. St.
Bd. of Equal., Feb. 16, 19/1.) Furthernore, appellant's
contention that respondent's receipt of the funds used to
satisfy the subject éeopardy assessment was inproper is
al so not reviewable by this board. (See Appeal of Bruce
James Wlkins, Cal. St. Bd. of Equal., My 4, 1983;
Appeals of Manuel Lopez Chai dez and Mriam Chaidez, -
supra.) Qur only consideration on appeal 1S the propri-
ety of the deficiency actually determ ned b& r espondent
for the periods of assessnment. (Appeal of Karen Tonka,
supra; Appeal of John and Codelle Perez, supra.) Appel-
| ant nust Took elsewhere to satisfy his other grievances.

_ In summary, we find that respondent's projec-
‘ tion of apPeIIant's income fromthe illegal sale of
narcotics for the period August 20, 1980, to September 12,
1980, to be reasonabl e when scrutinized against the
record in this appeal and that appellant has failed to
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carry his burden of proving otherwise. In contrast, we
find that. respondent’s projection of appellant's incone
for 1978 and the period January 1, 1980, to August 19,
1980, to be unsupported by the record on appeal and that
t hese portions of the assessments nust be reversed.

Respondent's action in this matter will be nodified
accordingly.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor;

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the petitions of Roland Aranda Garcia for reassess-
ment of a jeopardy assessment of personal income tax and
penalties in the total amount of $12,366.87 for the year
1978, and for reassessment of a jeopardy assessnent of
personal income tax in the amount of $8,421.50 for the
period January 1, 1980, to Septenber 16, 1980, be and the
same i s hereby reversed with respect to the assessnents
for the year 1978 and the period January 1, 1980, to
August 19, 1980. In all other respects, the action of
the Franchise Tax Board is sustained.

Done at Sacramento, California, this 4th day
of March' . 1986, by the State Board of Equalization,

with Board Menbers' M. Nevins, M. collis, M. 'Dronenburg
and M. Harvey present.

, Chai rman
Conway H Collis . Menber
Ernest J. Dronenburg, Jr. , Menber
Wl ter Harvey* , Menber

. Menber

*For Kenneth Cory, per Government Code section 7.9
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