BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

| n the Matter of the Appeal of { NO. 84A~923-PD

CHARLES R TOUSHI N )
For Appel | ant: Charles R Toushin
in pro. per
For Respondent: |srael Rogers

Supervi sing Counsel

OPI1 NI ON

This appeal is nmade pursuant to section 185931/
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Charles R Toushin
agai nst a proposed assessnent of additional personal
income tax in the anount of $13,445 for the year 1980.

1/ Onless otherwi se specified, all section references

are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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- The issue in this appeal is whether, after
conducting its own audit, respondent may issue a tinely
assessment based on a final federal determ nation.

In 1982, respondent notified appellant that his
return for 1980 woul d be exam ned and requested informa-
tion regarding any federal audit for the same year.

Appel  ant advised respondent that his return was being
audited by the Internal Revenue Service (IRS), the status
of the audit, and also provided the additional requested
information regarding his state return. Early in 1983,
respondent notrfied aPpeIIant that they would suspend
exam nation of his return pending the outconme of the IRS
audit.  Unbeknown to respondent, the IRS had conpl eted
their exam nation of appellant's federal return on
Novermber 24, 1982, and assessed a significant defjciency
to which appellant agreed. However, “appellant failed t0
notify respondent of this fact and, on March 14; 1983,
respondent sent appellant the following letter:

Qur recent exam nation of the tax return
for [1980] resulted in no change in your tax
liability.

The policy of this department is to not
reopen an exam nation once it has been
completed. You shoul d, however, be aware that
iIf we receive new information having a material
effect on your tax liability, a reopening of
the exam nation can occur. ~An exanple of this
situation would be the receipt of an Internal
Revenue Service audit report show ng
adjustments that are also applicable to your
state regurn.

Af t er receiving a copy of the federal audit
reRgrt fromthe IRS on August 29, 1983, respondent issued
a Notice of Tax Proposed to be Assessed (npa) for 1980
based on the adjustments reported by t he (] RS. Ap[r)el | ant
protested. Affer consideration, Tespondent affirned its
proposed assessnment. This appeal followed.

Appel lant's position is that respondent exceeded
s statutory authorlty when it issued the protested NPA
cause it msrepresented its intended actions to appel -
nt. Respondent wote to himthat it would not proceed
th its audit of his 1980 return. But then it proceeded
th that audit as evidenced by the "no change" conclu-
xpressed in its March 14, 1983, letter
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Respondent relies on sections 18451 and
18586.2.  Section 18451 provided, in part:

|f the amount of gross income or deductions for
any year of an¥ taxpayer as returned to the
United States Treasury Department is changed ot
corrected by the Comm ssioner of Internal
Revenue ... such taxpayer shall report such
change or correction ... wthin 90 days after
the final determnation of such change or

correction . . ., and shall concede the accuracy
of such determ nation or state wherein it is
erroneous.

Section 18586.2 provided, in part:

|f a taxpayer shall fail to report a change or
correction by the Conmm ssioner of Internal
Revenue . . © as required by Section 18451, a
notice of Proposed eficiency assessnment
resulting fromsuch adjustnent may be nailed to
the taxpayer within four vears after said
change [or] correction ... 1S reported to

. .+ « the Federal Governnent. (Enphasis added.)

_ Respondent was not inforned by appellant of the
final federal determnation, but received a copy of the
report fromthe IRS. So, under section 18586.2, respon-
dent had four years fromthe date of the final determna-
tion, or until November 24, 1986, to issue its assessment.
ApCO{dingly, respondent’s August 29, 1983, NPA was issued
tinely.

Furthernore, respondent is not limted to one
review of a taxpayer's liability within the tine it is
ﬁern1tted by statute to issue an assessnent. (%ﬁgeal of

i cholas_Phillips, Cal. St. Bd. of Equal., June 29,

1982.) The tinme Timts on respondent's assessnent powers

are not qualified by any [imt on the nunber of exam na-
tions it may perform

_ pel | ant does not argue that he detrimentally
relied on the "no change" notice because he understood it
to mean that respondent could not |ater issue an assess-
nent. Nor could that argunent be reasonably nade. The
notice he received explalned that respondent's general
policy of audit closure would not apply to his 1980
return if respondent received new information. An |RS
audit report. was nentioned as a specific exanple of such
new i nformation
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Accordingly, we can only conclude that respon-
dent's assessment was timely and properly issued, andwe
must sustain respondent's action.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Charles R Toushin against a proposed assess-
ment of additional personal incone tax in the anmount of
$13,445 fgr the year 1980, be and the sanme is hereby
sust ai ned.

Done at Sacramento, California, this 4th day
of February , 1986, by the State Board of Equalization,
with Board Menmbers M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

R chard Nevins , Chai r man
Conway H Collis . Member
WIlliam M Bennett' Member

Ernest J. Dronenburg, Jr. , Menber
Wl ter Harvey* . Menber

*For Kenneth Cory; per Governnment Code section 7.9
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