"

86

*
[N

BEFORE THE STATE BOARD OF EQUALI ZATI ON
oF THE STATE OF CALI FORNI A

I n the Matter of the Appeal of
FREDERI CK AND CAROL ENGELBRECHT)

No. 85A=29-VN

For Appellants: Frederick Engel brecht,
in pro. per.

For Respondent: Karen D. Smth
Counsel

OP1 NI ON

This appeal is made pursuant to section 185931/
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Frederick and Carol
Engel brecht against a proposed assessment of additional
personal inconme tax in the amount of $1,803.37 for the
year 1977.

I/ Onress ornerwi se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the year in issue.
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The guestion presented for our decision is

whet her respondent's proposed assessment of additional

}ax.IO{_197 was barred by the applicable statute of
imtations.

_ In 1982, the Internal Revenue Service conducted
an _audit of appellant's federal incone tax return for
1977. On Septenber 15, 1982, an examner fromthe San
Francisco district office of the Internal Revenue Service
determned that it was necessan¥ to make an adjustnent of
$16,394 to appellant's 1977 federal inconme. The adjust-
ment was docunmented on a Form 4549 entitled, "Incone Tax
Exam nation Changes." (Resp. Br., Ex. A') This federal
audit report indicates that the exam ner discussed the
adj ustments with a certified public accountant apparently
representing appellants.

_ Four nonths later, on January 28, 1983, the
Franchi se Tax Board received a cogy of the federal audit
report fromthe Internal Revenue Service. In a letter
dated March 14, 1983, respondent inforned appellants that
it had received the federal audit report and that the
statute of limtations for issuance of a proposed _
deficiency assessment is extended where a taxpayer fails
to report” any federal adjustments within 90 days of the
final federal determination. Respondent also advised
appel lants that it was unable to locate their 1977 state
tax return and requested that they forward a copy.

On April 11, 1983, appellants dispatched a

|etter to the Franchise Tax Board, stating that an $8, 197
federal income tax assessnent was made by the Interna
Revenue Service for 1977 and that the date of this final
. federal determnation was February 14, 1983. Tthe Fran-
chise Tax Board replied that it had already received the
information from the federal authorities. ~Respondent
I nf or ned apgellants that their original 1977 California
Eﬁturnthad een destroyed and requested again a copy of

e return.

_ On June 3, 1983, appellants apBrised t he Fran-
chise Tax Board that their copy of the 1977 return had
al so been destroyed. In addition, appellants declared
that the statute of limtations for assessing additional
taxes for 1977 had expired since they had infornmed
respondent of the federal adjustnment on April 11, 1983,
whi ch, apﬂellants asserted, was within 90 days of the
date of the final federal determnation. Consequently,
appel l ants argued, they did not owe any additional tax
for the year Tn question. In response, the Franchise Tax
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Board notified appellants that, if they were unable to
rovide a copy of their 1977 return, an assessment woul d
e issued based on information available to it.

On June 7, 1984, respondent issued the notice
of proposed assessnent of additional tax in the anount
corresponding to the additional incone disclosed by the
federal audit report. Appellants filed a witten protest
agai nst the proposed deficiency assessnent, but respon-
dent affirned the assessment in a subsequent notice of
action. Appellants thereupon filed this timely appeal

_ The basic statute of limtations for frogosed
iency assessnments is set forth in section 18586,
y

defic
ich provides:

obi

Except in case of a fraudulent return and
except as otherw se expressly provided in this
part, every notice of a proposed deficiency
assessment “shall be mailed to the taxpayer
within four years after the return was filed.
No deficiency shall be assessed or collected
with respect to the year for which the return
was filed unless the notice is nmailed within
Fhe éour-year period or the period otherw se

i xed.

Wiere the Internal Revenue Service has made changes to a
t axpayer's gross incone or deductions, however, this
four-year statute of limtations is replaced by two
al ternative statutes whose application depends upon
whet her or not the taxpayer reported the federal change
in his taxable incone. (A@pga of Aaron _and El oi se
Magidow, Cal . St. Bd. of Equal., Nov. 1/, 1982.)

l

Under section 18451, a taxpayer is required to
report a federal change or correction in his gross inconme
or deductions to the Franchise Tax Board within 90 days
of the final determi nation of such change or correction
by the federal government. (Appeal of WIliamand Betty
Hllyer, Cal. St. Bd. of Equal., June 22, 1976.) IT the
Taxpayer conplies with section 18451 by reporting the
federal adjustnent in his gross income or deductions
within the 90-day period, the Franchise Tax Board nust
mai |l a notice of the proposed deficiency assessnent
resulting fromthe adjustnent within six nonths fromthe
date that the taxpayer made his report. (Rev. & Tax.
Code, § 18586. 3; peal of Anthony C. and Cecilia |.
Rossi, Cal. St. Bd. of Equal., Jan. 6, 1981.) On the
other hand, if the taxpayer fails to report the federa
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adjustnent as required by section 18451, respondent may

I ssue a notice of proposed deficiency assessnent based on
the federal action at any time within four years after

t he change or correction was made by the federal authori-
ties. (Rev. & Tax. Code, § 18586.2;" Appeal of George F
and aida R Aymann, Cal. St. Bd. of Equal., My 4, 1976.)
These alternafive statutes of [imtations under sections
18586.3 and 18586.2 come into Flay.mhenever t he taxpayer
is required to report a federal adjustnent notw thstand-
ing the expiration of the basic four-year limtatiaons
period under section 18586.  (Appeal of Howard A Cebl er
Cal. St. Bd. of Equal., Aug. 18, 1980; Cal. Admn. Code,
tit. 18, reg. 18586.3, subd. (c).)

It is well settled that a deficiency assessnent
based on a federal audit report is presunptively correct,
and the burden is on the taxpayer to prove that’ respon-
dent's determ nation is erronéous. (Appeal of John M
and Linda S. McCrary, Cal. St. Bd. of Equal., My 19

TO8T; eal_of Donald D. and Virginia C_Smth, Cal. St.
Bd. of Equalz, Cct. 17, 19/3.) Here, since appel [ ant s
did not provide the requested copy of their 1977 California

return, the Franchise Tax Board had no choice but to
estimate their reported income fromtheir net tax |iabil-
ity and then add the income adjustnent indicated in the
federal audit report to calculate the deficiency assess-
nent. Appellants do not dispute, however, the correct-
ness of elther respondent's determnation or the federal
audit report. Rather, appellants contend that the

| nternal Revenue Service adjustnent to their federa
incone tax liability becane final on February 14, 1983.
They assert that their letter of April 11, 1983, consti-
tuted timely and adequate notice of this federal adjust-
ment under ‘section 18451, It is appellants' position,
therefore, that the.aﬁpllcable statute of [imtations is
section 18586.3, which would mean that respondent's
assessment nust have been issued no |ater than six nonths
after receipt of the April 11 letter.

The "final determ nation" that section 18451
speaks of is the final determ nation of changes or
corrections in gross income or deductions. Apgeal of
WIliam and Betfy Hillyer, supra.) Respondeni” s regula-
TTons Turtner explarn that "[a] final determnationis an
i rrevocabl e determ nation or adhustnent of a taxpayer's
federal tax liability fromwhich there exists no further
right of appeal either admnistrative or judicial."

[Cal. Admn. Code, tit. 18, reg. 18586.3, subd. (e).) In
order for a taxpayer to then neet the reporting require-
ments of section 18451, respondent's regul ations
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specifically provide that the taxpayer must mail the
original or a copy of the final determnation of the
final adjustment and any other data on which such final
determination is based.  (Cal. Admn Code, tit. 18, re%.
18586. 3, subd. (a)k} "The notification nmust be given by
t he taxpayer regardless of whether he believes any

modi fication of his tax liability will be required.”
(Cal. Admn. Code, tit. 18, reg. 18586.3, subd. (a).)

_ Wth respect to appellants' contention that the
final determnation was made on February 14, 1983, we
observe that they have not submtted any evidence to
prove this claim In their letter of April 11, 1983,
appel | ants state that the federal authorities assessed an
additional $8,197 in taxes for 1977 on February 13, 1983,
but they failed to furnish the original or a_coPy of any
document showing that this adjustnent in their federal
tax liability became irrevocable on that date. Mbreover
aﬁpellants Id not indicate in the |etter the amount or
character of the inconme that was adjusted or the calcula-
tions nade by the Internal Revenue Service in determ ning
the underpaynent of federal taxes. This board has previ-
ously held that a taxpayer nust report the substance of
the tederal adjustnment, “not nerely the fact that a-change:
was made, to satisfy the'reporting requirenents under
section 18451, (Ap%eal of Bert and Hermia Kaplan, Cal
St. Bd. of Equal., July 26 1982; see al so_A _of
Mar ket Lessors, lnc., cal. st. Bd. of Equal ., Sept. 12,

. pelTants™ Tetter clearly did not constitute
proper notification of federal changes under section
18451 and the regulations. Since appellants have not
given us any reason to believe otherw se, we nust then
conclude that the federal audit report dated Septenber
15, 1982, was the final determnation of the federal

Fhaggﬁs In appellants' incone and corresponding tax
fability.

_ Slnce.aﬁpellants failed to report this final
determnation within 90 days as required by section 18451,
it follows under section 18586.2 that respondent had' four
years from Septenber 15, 1982, to mail a proposed defi -
ciency assessnent based on said federal action, Appea
of David B. and Dolores Y. Gibson, Cal. St. Bd. o

Equal., Apr. 22, 1975; gggggl§g£_gg£x_§;a§gggll, Cal.

St. Bd. of Equal., Apr. 21, 1959.) The deficiency
assessments in question were mailed on June 7, 1984, well
within the four-year statute of limtations under section

18586.2.  Accordingly, respondent's action in this matter
must be sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T s HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Frederick and Carol Engel brecht against a
Proposed assessnent of additional personal incone tax in
he amount of $1,803.37 for the year 1977, be and the
sanme is-hereby sustained.

Done at Sacranmento, California, this4th day
Of February , 1986, by the State Board of Equalization,
w th Board Menbers M. Nevins, M. collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevins , Chai rman
Conway H Collis . Menber
Wlliam M Bennett , Menber
Ernest J. Dronenburg, Jr. , Menber
V| ter Harvey* . Member

*For Kenneth Cory, per Government Code section 7.9
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