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OPI1 NI ON

This appeal is nmade pursuant to section 25666
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of A Epstein and
Sons, Inc., against proposed assessnents of additional
franchise tax in the anobunts of $9, 154, $2,672, and

$44,951 for the incone years 1972,1973, and 1974,
respectively.
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tracts with a state-owned entity of the Polish governnent
invol ving the construction of several nmneat-processing

pl ants in Pol and. In addition to the design and con-
struction of these plants, the Epstein Corporations were
al so responsible for the purchase and installation of the
operating equioment and for testing the equipment and
training the Polish personnel in the plants' operation.
Several enployees were specifically hired to fulfill the
latter aspects of the contracts, including individuals

w th specialized accounting expertise in equipnment sales.
I n nost respects, however, the work on the contracts was
simlar to the design.and construction done on a world-

w de basis by the Epstein Corporations.

During the years in question, the principal
sharehol ders of appellant's parent were two brothers,
Raynond and Sidney Epstein, who each owned 41.9 percent
of the outstanding shares of stock. The Epsteins and
Mr Garfield Rawitsch held the senior officer positions
of the parent and were officers in all of the other
Epstein Corporations. Actual control over the Epstein
Cor porations was maintained by having the Epstein
brothers and M. Rawitsch constitute a najority of the
board of directors of each Epstein corporation

The headquarters office oversaw the business
and concerned itself with the policy decisions involved
in the various activities engaged in by the Epstein
Corporations, including the design and construction
aspects of the Polish contracts. A flat fee was charged
by the parent conpany to the renainder of the Epstein
Corporations for admnistrative overhead. There was
al so a substantial anount charged for other interconpany
services ($1,329,456 in 1973 and $306,692 in 1974).

Appel lant's performance of significant activities for its
affiliates is further reflected by the growth, during the
i ncome year 1973 fromzero to over $1.6 mllion, in

appel l ant's asset account "Due From Affiliated Conpanies."

During the years in question, the Epstein Cor-
porations derived substantial anounts of interest incone
from excess funds which were generated by the business
and invested on a short-termbasis in United States
Government securities pending a decision by managenent on
what business use to make of the funds.  Approximately
sixty to seventy percent of the interest 1nconme In issue
can be directly traced to progress paynents on the Polish
contracts.
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The question which nust be decided initially is
whet her appellant was engaged in a single unitary busi-
ness with the other affiliated corporations and was
required to determine its California incone by conbined
reporting procedures during the years under appeal.

When a taxpayer derives income from sources
both within and without California, it is required to
neasure its California franchise tax liability by the net
inconme derived from or attributable to, sources within
this state. (Rev. & Tax. Code, § 25101.) If the tax-
paYer's business is unitary, the income attributable to
California nust be conputed by fornula apportionnment
rather than by the separate accounting method. (But |l er
Bros. v. McColgan, 17 cCal.2d 664 [111 P.2d 334] (1941),
affd., 315 u.s. 501 (86 L.Ed. 991) (1942); Edison

California Stores, Inc. v. NthIg n, 30 cal.2d 472 [183
P.2d 16] (1947).)

The California Supreme Court has devel oped two
general tests for determ ning whether a business Is uni-

tary. In Butler Bros., supra, the court held that the
exi stence of a unitary business is definitely established
by the existence of: (1) unity of ownership; (2) unity

of operation; and (3) unity of use. Subsequently, in

Edi son California Stores, Inc., supra, the court-held

that a business Is unitary when the operation of the

business within California contributes to or is dependent

upon the operation of the business outside the state.

More recent cases have reaffirmed these general tests and

gi ven them broad applicati on. (Superior Q1 Co.

Franchi se Tax Board, 60 cal.2d 406 [34 Cal. Rpﬁr 545 386
P.2d 33] (1963); __JiuuniuiLili_Lpr_ v. Franchi se Tax

Board 60 cal.2d 417 (34 Cal . Rt pr. 552, 386 P.2d 407

TT@B?) RKO Tei eradio Pictures, Inc. v. Franchi se Tax

Board, 246 Cal.App.2d 812 [55 Cal.Rptr. 2997 (1966).)

The California court has stated, "It is only if [a

foreign corporation's] business within this state is

truly separate and distinct fromits business wthout

this state, so that the segregation of incone may be made

clearly and accurately, that the separate accounting

met hod may properly be used.' (Butler Bros. v. MCol gan
supra, 17 cal.2d 664, 667-668.)

"If either of the above-stated tests are applied
to the facts presented in this appeal, we are led to the
concl usi on that respondent has correctly determ ned t hat

ﬂpellant was en?aged in a single unitary business wth
e several affiliated corporations in issue. Qur con-
clusion i s based on the presence of the follow ng factors
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are engaged in diverse |ines of businesses does not,
standing alone, preclude a finding that such businesses
are unitary. (See Appeal of Pittsburgh-Des Mines Steel

Conpany, Cal. st. Bd. "of Equal., June 21, 1983; éggeal of
nn Co., Cal. st. Bd. of Equal., Feb. 6, 1980.

Next, appellant naintains that each activity
was managed and accounted for separately as indicated by
t he schedul es of managenent and accounting personnel it
submi tted. (App. Ex. A) It contends that these sched-
ules clearly denmonstrate that there was no strong _
central i zed managerment and that, although Raynond Epstein
and Sidney Epstein generally oversaw the entire operations
as its chief executive officers, their function was
policy-making rather than nanaging the operations of the
busi nesses. In fact, their unfamliarity with the pur-
chase and sale of equipnment under the Polish contracts
required that they hire a new vice president for the
parent, Chaim A tbach, specifically to take charge of
those activities on both policy and operational |evels.
Further, 1t was necessary to hire a significant nunber of
enpl oyees with highly specialized experience in such
equi pment to handle the sales, and the Epsteins necessar-

ily had to defer to those with the specialized skills in
t hese areas.

The fact that Raynond and Sidney Epstein were
not involved in the day-to-day operations is not the
critical factor in determning whether affiliated cor-
porations are integral parts of a unitary business. In
fact, it is precisely the fornulation of najor policy
decisions that is the inportant factor in determning
whet her affiliated corporations are integral parts of
a unitary business. (Chase Brass & Copper Co. V.
Franchi se Tax Board, 10 Cal.App.3d 496 [87 Cal.Rptr.
239], app. dism and cert. den., 400 U S. 961 (27 L.Ed.2d
381) (1970); Appeal of Golier Society, Inc., Cal St
Bd. of Equal., Aug. 19, 1975; Appeal of F. W Wolworth
co., Cal. St. Bd. of Equal., July 3I, 1972; Appeals of
Harbi son-\Wal ker Refractories Co., Cal. St. Bd. of Equal.
Feb. 15, 1972; Appeal of Mbdnsanto Co., Cal. St. Bd. of

Equal ., Nov. 6, 1970.) Accordingly, appellant's argunent
nmust be rejected.

Havi ng concluded that appellant was engaged in
a single unitary business with its several affiliated
corporations, the next issues which nust be determ ned
are (i) whether the income earned from sale of meat-
processi ng equi pment as part of the Polish contracts
constituted business inconme; (ii) whether the interest
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interest incone received during 1972 and 1973 on the
basis that it is not business income. W disagree. It
Is clear that this, inconme is business income in that it
arose out of or was created in the regular course of the
taxpayer's tr aée or business operations, i.e., the Polish
contracts. (See Cal. Admin. Code, tit. 18, reg. 25120,
subd. (c)(3)(E)(arts. 2 and 2.5).) Therefore, it follows
that respondent also correctly categorized the interest

i ncome as business incone.

Next, appellant contends that its California-
source incone is distorted by applying the standard
UpITPA fornula to the interest income and the income from
the sale of the nmeat-processing equiprment. The heart of
appellant's argunent Is that neither item nor incone
constitutes business income. However we have already
deci ded this question adversely to apellant. In any
event, appellant has offered no credible factual evidence
to support its argunment that the standard UDI PTA fornul a
provisions do not fairly represent its activities in
California. Based upon the record in this appeal, we
must conclude that the standard UDI TPA formula as applied
to appellant's various activities, including the equip-
ment sales pursuant to the Polish contracts and the
interest incone derived therefrom was a fair and reason-
able nethod of taxation and fairly reflected appellant's
Cal i forni a-source incone.

The final issue to be resolved is whether the
New York partnership should be included in appellant's
unitary business.

The New York partnership was formed to conduct
the architectural activities of Epstein in New York
because New York State law did not permt a corporation
to practice architecture. Appellant alleges that the
partnership agreed to performall architectural services
required in New York for Epstein at cost; therefore,
there was no possibility of profit to the, partnershinp.
According to appellant, any profit attributable to the
architectural services rendered by the partnership becane
the.profit of Epstein, although the propertY, payrol |,
and sales of the partnership were responsible for that
profit. Alegedly, Epstein indemified the partners of
the partnership against clains arising out of the opera-
tion of the partnership. Appellant concludes that these.

facts illustrate that the role of the partnership was
~merely as a nominee for Ep.tein and that, in such a case,
to fail to take into account the property, payroll, and
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evidence that the existence of the partnership caused any
distortion when the standard fornula was appli ed.
Accordingly, we conclude appellant has not established

that there is 2 need to apply a special fornula pursuant
to section 25157.

_ ~ For the reasons set forth above, respondent's
action is sustained.
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ORDER DENYI NG PETI TI ON FOR REHEARI NG

Upon consideration of the petition filed -
- Novenber 21, 1984, by A Epstein and Sons, Inc. for rehearing
of its appeal from the action of the Franchise Tax Board, we
are of tﬁe opi nion that none of the grounds set forth in the
petition constitute cause for the granting thereof and,
accordingly, it is hereby ordered that the petition be and the
same i s hereby denied and that our order of Cctober 10, 1984,
beand the sanme is hereby affirnmed.

Done at Sacramento, California, this 5th day of
February, 1985, by the State Board of Equalization , with

Board Members M. Dronenburg, M. Bennett, Mr. Nevins and
M. Harvey present. -

Ernest J. Dronenburg, Jr. , Chairnman
Wlliam M Bennett , Menber
Richard Nevins , Member
VAl ter Harvey* ,  Menber

, Menber

*For Kenneth Cory, per CGovernnent Code section 7.9
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