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OPI NI ON

This appeal is made pursuant to section 18646/
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in den¥|ng the petition of Russel D
Jackson for reassessment of jeopardy assessnents of
personal incone tax in the anounts of $11,804 for the
period January 1, 1980, to July 21, 1980; $21,822 plus
Penaltles of $5,455.53, for the year 1979; and $67,101

or the period January 1, 1980, to July 22, 1980.

I7 Unless otnherw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the periods in issue.
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Appeal of Russel D. Jackson

The issues presented by this appeal are whether
appel l ant received income fromthe illegal sale of nar-
cotics and, if so, whether respondent has properly recon-
structed appellant's income from such sales to support
the resulting jeopardy assessnents and penalties.

_ On July 22, 1980, at apﬁroxinateLy 3:30 p.m,
O ficers Mchael J. zapian and Mark D. Melville of the
Eialf Mon Bay Police Departnent (amBpPD) were di spatched
to 748 Leman Way I n #Half Moon Bay to investigate a report
of gunshots at that location. Upon their arrival, the
of ficers observed appellant outside the residence carry-
ing a gun and dressed only in his pants.

_ Appel lant told the officers that there were
intruders in the house, and that he had shot two of them
Oficer Melville then asked appellant if the officers
could go into the house to check for suspects. Upon
appellant's affirmative reply, Oficer lville wal ked
into the open gara e and tried to open the door, but
found it | ocked. %ppe!lant began kicking the door wth
his bare feet, attenpting to break it open. Oficer
Zzapian then suggested that they enter through the front
door. Appellant stated that the front door was also

| ocked to keep the burglars inside, but he had the key
and would let the officers in. The officers then entered
the residence and searched £or the burglars_ The officers
searched-the hallway and found it enpty. The officers
found nobody in the bathroom but observed bullet holes
in the door, a butane blowtorch and a water pipe, of the
type used for the freebaskﬂg of cocaine, in the bathtub,
and a mrror with white powder on it in plain view. The
officers then came to the double doors leading to the
mast er bedroom and observed nunerous bullet holes in the
doors and nearby hallway walls. After searching the rest
of the house and finding no evidence of any burglary, and
in |I?ht of the narcotics and dru?_paraphernalla in plain
view Throughout the house, the officers concluded that
appel I ant had been hal | uci nating, and had been shooting
at imaginary intruders. Accordingly, appellant was

pl aced on a 72-hour psgchlatrlc hol d pursuant to Welfare
and Institutions Code Section 5150 (providing for the
|nvqun§ary detention of dangerous or gravely disabled
persons) .

As a result of the amount of drugs and drug
paraphernalia seen in appellant's house, ficers Melville
and zapian issued a conpl ai nt agai nst appellant for
possession of a controlled substance. A search warrant
was obtained, and various nmenbers of the HVBPD and the
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San Mateo County Sheriff's Ofice (SMCSO) searched the
resi dence. The search.reveal ed various items comonly
used in the large-scale sale and distribution of cocai ne,
i ncluding two Ohaus triple beam scal es, one equi pped wth
a set of weights to allow the weighing of objects over
one kilogram, and an Chaus reload scale, various con-
tainers and plastic bags, marijuana, and 900 grans of
cocaine. The search also revealed itenms comonly used in
the manufacture and use of purified "free base," a
strainer, alkaloid solvent, graduated-scale thernom
eters, a butane torch and striker, glass water pipes, and
various other itens of free base paraphernalia. Thirteen
t housand dollars in cash was also found hidden in a brown
valise in a closet of the master bedroom and a Radio
Shack TRS-80 conputer with menory storage tapes was found
in the dining room A search of Departnent of Mtor
Vehicle records disclosed that a 19/9 Datsun 280-Z sports
car and a 1978 Chevrol et pickup truck were registered to
appel l ant as sol e owner.

_ Based on the above information, respondent
determ ned that appellant had earned California taxable
income for at |east the period January 1, 1980, to JU|¥ 21,
1980. It was further determned that "the collection o
tax woul d be jeopardized in whole or in part by delay.
Respondent estimated appellant's taxable incone to be
$116,500 during the subject period. Therefore, a
j eopardy assessnent was issued on July 24, 1980, in the
amount of $11, 804,

~Subsequent to respondent's assessment, the-
SMCSO notified respondent that it had been able to
extract information fromthe conputer system found in
aPpeIIant's residence. The information was in the form
of aledger show ng various cocaine purchases throughout
1979 and 1980, and specifically showed two |arge purchases
on Cctober 30, 1979, and Novenber 15, 1979. Based on
these records, respondent reconguted appel [ ant's incone,
all ocating the income between 1979 and 1980. (Resp. Ex.
F at 2.) Respondent again determned that the collection
of tax would be jeopardized in whole or in part by delay,
and on August 5, 1980, issued additional jeopardy assess-
ments in the amounts of $21,822 for 1979 and $67, 101 for
January 1, through July 22, 1980. Penalties for failure
to fil'e and negligence were also inposed for 1979 in the
amounts of $4,364.43 and $1,091.10, respectively.

On Septenber 22, 1980, appellant filed petitions
for reassessnent of all three jeopardy assessnents,
asserting that the assessments were based on the fruits
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of an illegal search and seizure, and that such evidence
may not be used by respondent to support the assessnents.

On December 5, 1980, respondent accepted appel -
lant's petitions for reassessment, and advised appellant
that it would be necessary for himto furnish information
and docunentation to substantiate his claimthat the
assessments were in error. Respondent also sent appel -
lant a financial statement and questionnaire and urged
appel lant to make a full and conplete financial disclo-
sure. In a menorandum dated March 24, 1981, however,
appel l ant refused to submt any evidence concerning his
incone for the taxable period at issue, arguing that he
was not required to do so'until respondent produced-
evidence to sustain its assessments other than the
evidence obtained from |ocal |aw enforcenment officers
incident to, or derived from, the search of his house on
July 22, 1980, 'as all evidence fromthat search was
ordered suppressed by the San MawoCDuntg Muni ci pa
Court on January 20, 1981. On July 7, 1981, respondent
advi sed appellant of its position that such evidence
coul d be used in this case, and requested appellant to
suggest possible dates for an oral hearin%. By letter of
Jul'y 31, 1981, appellant requested that the hearing be
postponed until the related crimnal case was resolved.

On August 3, 1981, the charges agai nst ﬂgpel-
lant were refiled. Appellant was charged in San Mateo
County Superior Court with four felony counts: sinple
possession of marijuana and cocai ne, and possession for.
sale of marijuana and cocaine. A second notion to
suppress the evidence was deni ed by the neM/Hudge. On
Cctober 28, 1981, appellant entered a plea of nolo-
contendre to a single count of possession of cocaine for
sale. Pursuant to a plea negotiation, the remaining
counts were di sm ssed.

_ Fol l owi ng his conviction, appellant appealed
the trial court's order denying his notion to suppress
evi dence seized in the search of his residence. On
March 11, 1983, the validity of the search was upheld by
the Second District Court of Appeals in its decision in
Peopl e v. Justin, 140 Cal.App.3d 729 (1983). No further
appeal’s were taken.

On Decenber 23, 1981, respondent held a hearing
on appellant's petitions for reassessnment. Respondent
deni ed apﬁellant's petitions for reassessment, giving
rise to this timely appeal
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At the hearing on his petitions for reassess-
nment, -appellant offered the follow ng explanation regard-
ing his activities. Appellant retired fromhis job T'n
Florida in 1979. He rented a motor hone and began travel -
ing around the country. At sone point while traveling,
he was informed by his parents that the FBI was attenpt-
ing to locate himto place himin protective custody
because the runor in Mam was that he had stolen a |arge
quantity of drugs and a contract to kill him had been
made. As a result; appel lant changed his name and
traveled to Marin County, California, where he resided at
Sanuel P. Taylor State Park.

Through a friend from M am, appellant net an
i ndi vi dual nanmed Leo Bergstrom M. Bergstrom offered to
pay appellant's rent in return for appellant's agreement
to care for property which M. Bergstromwanted to stare
in the house, After agreeing to this arrangement, appel-
| ant rented a house in El Ganada for $750 per nonth and
M. Bergstrom advanced cash to appellant to pay the rent
for several nonths in advance.

During August 1979, a fire in the El G anada
house damaged a mmjor area of the second floor. Appel-
| ant noved to another house in Half Mon Bay where the
rental agreenent with Leo Bergstrom continued.

~In the latter part of August 1979, Leo Bergstrom
told appellant he was interested in |earning to operate a
smal | conputer. He gave appellant $1,000 to purchase a.
conputer, and appel | ant |earned how to programit and
instructed Leo Bergstromon its use. Appellant stated
that after Leo Bergstrom nastered some of the basic
el ements of progranm ng and conputer operation, appellant
no | onger made use of the conputer personally.

In April 1980, appellant |earned that Leo
Bergstrom had been killed. After waiting several days,
appel | ant opened M. Bergstronis safe and found over
1,000 grans of cocaine and other illegal drugs. Appel-
| ant began using the cocaine and consuned approxi mately
3n$ giggbof cocaine daily during the period April through

uly :

Initially, we will address three contentions
posed by appel |l ant. ApPeIIant argues that he did not
earn any income in Califtornia during the appeal period;
that he was not a resident of California for incone tax
pur poses durln? the appeal period; and that evidence
which is finally adjudicated to have been illegally
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seized by state |aw enforcenent officers in violation of
appel lant's constitutional rights, privileges and inmuni-
ties cannot be used by the sane state as evidence to
rove or support the assessment of civil tax liabilities.
or the reasons expressed below, we conclude that all
three of these contentions are w thout nerit.

~Appellant contends that he was still a resident
of Florida and did not earn any income in California,
therefore, he was not required to file Caifornia persona
income tax returns. \Wether or not aﬁpellant was a
resident of California, he was nevertheless required to
file a return for income earned from sources within the
State of California. (Rev. & Tax. Code, § 17951.)  Appel -
lant stated that after moving to California he had a net
mont hly inconme of between $1,000 and $1, 200 earned from
freel ance photograpg% ~doing security checks for bail-
bondsmen, and by ga ling in Las Vegas. (Resp. Ex. 6 at
7.) The California-source incone generated b% the first
two activities, at least, would necessitate the filing of
a California income tax return. Finally, the question of
whet her respondent can utilize evidence seized in the
search of apﬁellant's house is now noot, as the validity
of the search of appellant's house was upheld by the
California Court of Appeals in People v. Justin, 140
Cal.App.3d 729 (1983).

‘The next question presented by this appeal is
whet her appel lant received any incone fromthe illega
sal e of narcotics during the period in issue. The fact
that the search of appellant's house reveal ed various
itens commonly used in the conduct of a large-scale sale
and distribution of cocaine operation, including a large
anount of cocaine, a large ampunt of cash, sophisticated
scales, various containers and plastic bags, itens
commonly used for the manufacture and distribution of
purified "free-base" cocaine, and conputer records _

i ndicating sales of cocaine, establishes at |least a prinma
facie case that appellant received unreported inconme from
the sale of narcotics during the appeal period. Appel-

| ant has.offered no credible evidence to refute this
prima facie show ng. A@cordln?Iy, we conclude that he
did receive unreported income fromthe sale of illegal
drugs during the appeal period.

The second issue is whether respondent properly
reconstructed the amount of appellant's taxable income
from drug sales. Under the California Personal I|ncome
Tax Law, ataxpayer is required to specifically state the
items ofhis gross incomes during the taxable year. (Rev.
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& Tax. Code, § 18401.) Guoss income is defined to include
"all income from whatever source derived," unless_other-
wise provided in the law.  (Rev. & Tax. Code, § 17071.)

It is well established that any gain fromthe illega

sal e of narcotics constitutes gross incone. (Farina v.
McMahon, 2 A.F.T.R.2d (P-H) ¢ 58,5246 at 5918 (1958).)

~ Each taxpayer is required to maintain such
accounting records as will enable himto file an accurate
return. Treas. Reg. § 1.446-1 (a)(4); forner :
Admn. Code, tit. 18, reg. 17561, subd. (a)(4), repealer
filed June 25, 1981 (Register 81, No. 26).) In the
absence of such records, the taxing agency is authorized
to conmpute his inconme by whatever nethod will, inits
j udgnent, clearlﬁ reflect income. (Rev. & Tax. Code,
§ 17561, subd. (b).) The existence of unreported incone
may be dermonstrated by any practical method of proof that
is available. (Davis v. United States, 226 F.2d 331 (6th
Cir. 1955); Appeal of John and CodelTe Perez, Cal. St.
Bd. of Equal., Feb. 16, I971.) Mathematical exactness Is
not required. (Harbin v. Conm ssioner, 40 T.C 373, 377

-(1963).) Furthernore, a reasonable reconstruction of

income ‘is presuned correct, and the taxpayer bears the
burden of grOV|ng it erroneous. (Breland v. united
States, 323 r.2d 492, 496 (5th Cr. 1963),; eal of

Vercel C. Robles, Cal. St. Bd. of Equal., June 28, 1979.)

o -\ acknowl edge the fact that there are inherent
difficulties in obtaining evidence in cases involving
illegal activities. Therefore, both the courts and this.
board have recogni zed that the use of sone assunptions
nust be allowed in cases of this sort. (See e.g., Shades
Ri dge Holding Co., Inc. v. Conmissioner,' ¢ 64,275 T.C M

P-H) (1964), aitd. sub nom, kiorella v. Conm ssioner

61 p.2d 326 (5th Cir. 1966); Appeal of Burr MacFarland
Lyons, Cal. St. Rd. of Equal., Dec. 15, 1976.) [T has
al so been recognized that a dilemm confronts the tax-
Bayer whose incone has been reconstructed. The taxpayer

ears the burden of proving that the reconstruction is
erroneous and therefore is put in the position of having
to prove a.negative, i.e., that he did not receive the
incone attributed to him In order to ensure that the
taxing authority's reconstruction does not lead. to
injustice by forcing the taxpayer to Bay tax on incone he
did not receive, the courts and this board have held that
each assunption involved in the reconstruction nust be,
based on fact rather than on conjecture. (Lucia v. United
States, 474 r.2d 565 (5th Cr. 1973);_cCommissioner v,

Shapiro, 424 U.S. 614 [47 L.Ed.2d 278] (19/6); Appeal of
Urr_MacFarland Lyons, supra.) In sunéary,)there must De
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credi ble evidence in the record which, if accepted as

true, would "induce a reasonable belief" that the amunt
of tax, assessed against the taxpayer is due and ow ng.
(United States v._Bonaquro, 294 F.Supp. 750, 753 (E.D.N.Y.
1968), affd. sub nom, United States v._Dono, 428 F.2d

204 (2d Cir. 1970).) If "such evidence is not forthcom
ing, the assessnent is arbitrary and nust be reversed or
modi fied.  (Appeal of Burr MacFarland Lyons, supra;

Appeal of David Leon Rose, Cal. St. Bd. of Equal.

Mar. o, 19/76.)

_ The data relied upon by respondent in the
instant case in reconstructing appellant's incone was
derived frominfornation contained in the arrest reports,
the affidavit for the search warrant of appellant's
house, and the anal ysis of apgellant's conputer records
made by the San Mateo County Sheriff's Office. On this
basis, “respondent deternined that appellant: (i) had
been selling cocaine continuously from Novenber 1979
through July 1980; (ii) sold cocaine for approximtely
$80 per' gram ($57 whol esal e plus 40% markup); and (iii)
realized a gross income of $934,084 from such sales
during the appeal period. This board has upheld respon-
dent's use of reliable |aw enforcenent data in recon-
structing income. (Appeal of Philip Marshak, Cal. St

Bd. of Equal., wmar. 31, 1982; Appeal of Eduardo L. and
Leticia Raygoza, Cal. St. Bd. of Equal., July 29, 1981.)
S nce respondent determ ned that appellant had received
incone fromdrug sales, and had apparently kept no record
of such sales, 1t attenpted to reconstruct his incone in
the follow ng manner.

The first assessment, dated July 24, 1980, was
conput ed using what is known as'the expenditure-method,
whereby appellant's income for the period at issue was
conputed on the basis of his expenditures, the value of
items found in his possession, and his estimted persona
living expenses during the taxable period as follows:

Val ue of Cocaine found

(900 grams at $100/gram) $ 90, 000
Val ue of Marijuana found '

. (3 pounds at $500/1b) 1, 500
Cash sei zed 13, 000
Cost of living

(6 nonths at $2,000/month) 12, 000

Total Expenditures $116, 500
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The resulting tax liability was $21, 804.

Wien appellant's house was searched, the SMCSO
found approxi mately 900 grans of cocaine and 3 pounds of
marijuana. In order to utilize the expenditure method,
respondent valued the cocaine at approximtely $100 per

ram (the "street" price of cocaine at that time).
ccording to information given to respondent, however,
the whol esal e price of cocaine was approxi mately $57 per
gram W find this figure to be nore reasonable in |ight
of the fact that the basis of the expenditure nethod is
to take the anount of drugs found and project the anmount
of income needed to buy that anmount of inventory for sub-
sequent sales. As a result, were we to sustain respon-
dent's reconstruction by this method, we would revise
respondent's conputation to reflect a $57 per gram whol e-
?a;ﬁ cost of cocaine. The revised figures woul d be as

ol | ows:

Val ue of cocai ne found

(900 grans at $57/gram) $51, 300
Val ue of narijuana found..

(3 pounds at $500/1b) 1, 500
Cash seized 13, 000

Cost -of |iving
(6 nmonths at $2,000/month) 12, 000

Total Expenditures as Revised $77,800

The expenditure method has been held to be a
reasonabl e nethod of income reconstruction. (United
States v. Johnson, 319 U.S. SO3 [87 L.Ed. 1546] (1942);
G een v. Commissioner, § 80,164 T.C. M _ (P-H) (1980).)

The expenditure nethod involves conputing the taxpayer's
income onthe basis of his expenditures. Under this

met hod, where a taxpayer has been found to have unre-
orted incone, the anpunt of that income is assumed to be
he amount by which his total expenditures exceed his
reported income plus anynontaxable receipts. (Geen v

Conmi ssioner, supra.) Included in the estimate of a
taxPayer's Total expenditures are the value of itens',,

i ncluding narcotics, found in his possession plus his
living expenses. (Jackson v. Conm ssioner, ¢ 81,252

T.CM (P-H (1981).)
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General |y, when faced with a case where the
cash expenditure nethod is enployed, we woul d expect from
respondent "the establishnent, wth reasonable certainty,
of an opening net worth, to serve as a starting point
fromwhich to calculate future increases in the tax-
payer's assets." (Holland v, United States, 348 U.S.

121, 132 (99 L.Ed 1507 (1954); Appeal of Fred Dale
Stegman, Cal. St. Bd. of Equal., Jan. 8,. 1985.) "[Tlhe
ﬁﬁp%lcatlon of the cash expenditure method . . . wth
nelther a head nor a tail to it will not do." (O Inﬁer V.
Conmi ssi oner, 234 F.24 823, 824 (5th Gr. 1956).) The
necessity of establishing sone sort of opening net worth
I s explalned bg the court in Taglianetti v. United States
398 r.2d 558, 565 (1st Cir. 1968), because there "nust be
enough proof of both head and tail to rule them out as
expl anations of the expenditures." And, as pointed out
in Dupree v. United States, 218 r.24 781, 784 (5th G,
1955), 'If there rs no established figure showng the
source from which expenditures during the year can be
made, orthe conplete |lack of such a source, then there
is no relevance to proof of expenditures during the year,

_ In atypical cash expenditures case, reasonable
certainty may be established wthout attaching precise
figures to openlnP and closing net worth positions for
each of the taxable years to provide a basis for the
critical subtraction, as long as the proof nakes clear
the extent of any contribution which beglnnlnﬁ resour ces
or a dimnution of resources over time could have made to
expenditures. (See Taglianetti v. United States, supra.‘)
In the instant case, however, this was not done: in fact,
respondent neglected to establish either an opening or
closing net wortli. Accordingly, its determnation based
on the expenditure method cannot be sust ai ned.

Qur inquiry does not stop here. Respondent

0 made subsequent assessnents, resulting in a tax
iability of $21,822 for 1979 and additional net tax

bility of $67,101 for the period January 1, 1980,

ough July 22, 1980, which were based on appellant's
own records of his transactions, extracted from his
conputer, analyzed by San Mateo County Sheriff's Office
personnel, and revi ewed bg respondent”s audit staff. The
reconstruction of incone based on sales, as applied by
respondent in its subsequent amounts, has been approved

y the courts and this board. (See, e.9., Appeal of Mart
Conrad Wende, Cal. St. Bd. of Equal., Mar. 1, 1983.)
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According to respondent's analysis, the com
puter |edger showed |arge multi-gram purchases and sales
“of cocaine during 1979 and 1980. = Each entry in the
| edger contained the following notations: date, quan-
tity, cost, and paid. By conparing the figures listed in
the various colums, the SMCSO determ ned that appellant
was purchasing |arge anounts of cocaine for an approxi-
mat e Frlce per unit of $57, a price consistent wth the
normal price per gramof multi-gram quantities of cocaine.

In conputing the |ater assessments, respondent
used two of the [edger entries, dated Cctober 30 and
Novenber 15, respectively. The Cctober 30 entry shows
20,790 grans (approximtely 46 1/2 pounds) of cocaine
purchased for $57.80 per gram The November 15 entry
shows 20,860 grans (again approximately 46 1/2 pounds) of
cocai ne purchased for $56.80 per gram ~ Respondent then
subtracted the value of the 900 grans ofzynsold cocai ne
seized at the time of appellant's arrest® from the
inventory purchased on COctober 30 and Novenber 15 to
arrive at the whol esal e val ue of cocaine sold of $2,335,210.
Respondent then estimated a 40 percent markup froom.the.
whol esal e value to arrive at taxable income of $934,084¢-/
As the first purchase date was at the end of Cctober,

1979, appellant apportioned the taxable income over the
ni ne-nonth period of Novenber 1979 through July 1980.

Two months of the incone was, therefore, apportioned to
1979, and seven-ninth's ($726,510) apportioned to 1980.

2/ Wien tThrs amount was conputed, respondent correctly
used the whol esal e price of $57 per gram

3/ Respondent subtracted the $1,401,126 -cost of goods
sold fromthe estimated total gross receipts of _
$2,335,210 to arrive at gross 1ncome of $934,084. Prior
to 1982, as a result of this board' s decision in the
Appeal of Felix L. Rocha, decided February 3, 1977,
respondent alTowed (axpayers engaged in the illegal sale
of controlled substances to deduct the cost of goods sold
fromgross sales to arrive at their taxable income. This
deduction is now prohibited by statute. Effective

Sept enber 14, 1982, Revenue and Taxation Code section
17297.5 provides that no deduction shall be allowed in
cases where the incone is derived fromthe sales of a |
control l ed substance such as cocaine. Section 17297.5 is
specifically nade applicable with respect to taxable
years which have not been closed by a statute of limta-
tions, res judicata, or otherw se.
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Si nce respondent had already issued an assessnent for
1980 based. on taxable income of $116,500, respondent
subtracted this anount in conputing appellant's total

addi tional income for purposes of the second 1980
assessment. This resulted in a net increase of $610,010
in 1980 taxable inconme. However, because of the $38, 700
error in the first 1980 assessment, discussed above, the
of fset should not have been greater than $77,800, |eaving
a net increase of $648, 710,

On the basis of all of the above, we concl ude
that respondent's reconstruction of appellant's income by
use of the sales nethod was reasonable.

The conclusion that the reconstruction is
reasonabl e does not end our inquiry. Appellant nay stil
prevail if he can prove, by a preponderance of the
evi dence, that the assessment iS erroneous. (ApEeaI of
Peter 0. and Sharon J. Stohrer, Cal. St. Bd. of Equal.,
Dec. 15, 1976.) 1In an attenpt to neet this burden, appel-
lant clainms that the drugs, cash, and conputer records
found in his house at the tine of his arrest belonged to
the now deceased Leo Bergstrom Appellant's allegation
I's not supported by any evidence, other than his self-
serving statement made to his probation officer and to
respondent's hearing officer. Such an allegation is
unconvi NnCl Ng when wei ghed, against the other evidence of
his involvenent in drug sales. Accordingly, we conclude
that respondent's reconstruction of appellant's incone

was reasonable and appellant has failed to establish that
the assessnents were erroneous.

. For the reasons stated above, we conclude that
'the jeopardy assessment in the amount of $11,804 for the
period January 1, 1980, to July 21, 1980, should be
reversed and in all other respects respondent's action
shoul d be sustained as nodified in accordance with this
opi ni on.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1'S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denyln? the petition of Russel D. Jackson for reassess-
ment of a jeopardy assessnent of personal incone tax, in
the anount of $11,804 for the period January 1, 1980, to
July 22, 1980, be and the same is hereby reversed; its
action i1n denying the petition for reassessnent of a
j eopardy assessnent of personal incone tax in the anount
of $21,822, plus penalties of $5,455.53, for the year
1979, be and the sanme is hereby sustained; and its action
in denying the petition for reassessment of a jeopardy
assessment in the amount of $67,101 for the period
January 1, 1980, to July 22, 1980, be and the same is
hereby nodified in accordance with this opi ni on,

‘ Done at Sacramento, California, this 3rd day
of Decenber » 1984, by the State Board of Equalization

with Board Menbers M. colilis, M. Nevins, and M. Harvey
present.

, Chai rman

Conwav H Collis , Member
Ri chard Ncvins » Menber
Walter Harvey* » Menber

» Menber

*For Kenneth Cory, per Government Code section 7.9
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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )

) No. 81J-1086-MA
RUSSEL D. JACKSON
aka RUSSEL A JUSTIN, JR

CPI NI ON_ON _PETI TI ON_FOR REHEARI NG

On Decenber 3, 1985, we reversed the action of
the Franchise Tax Board in denying the petition of Russel D.
Jackson for reassessment Of a Jeanrdf assessment of per-
sonal income tax in the anount of $11,804 for the period
January 1, 1980, to July 21, 1980, and sustained its
action in denying the petition for reassessment of a
j eopardy assessment of personal incone tax in the anount
of $21,822.00, plus penalties of $5,455.53 for the year
1979 and nodified its action in denying the petition for
reassessment of a jeopardy assessment in the anount of
$67,101 for the period January 1, 1980, to July 22, 1980,
Subsequently, respondent filed a petition for rehearing
in which it argues that, in the original appeal, it ad-
vanced two alternative theories upon which to support al
of the jeopardy assessments. Respondent argues that
because one of its alternative argunents--the use of the
sal es nEthod--suPﬁorted the entire amunt of the two
assessments for e short period January 1, 1980, to July 22,
1980, it was inproper to reduce the total amount of the
assessnent.  Upon reconsideration, we agree with respon-
dent's position. Both of the assessnents are anﬁly suP-
ported by respondent's second, or alternative, theory for
reconstruction of appellant's inconme by use of the sales
method.  As such, respondent correctly points out that,
for the short period January 1, 1980, to July 22, 1980,
the anpbunt of the first assessment was incorrectly sub-
tracted fromthe amount of the second. Accordingly, our
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prior action in this case is modified to conformto the
views expressed in this opinion.

Done at Sacranento, California, this 10th day
of June , 1986, by the State Board of Equalization;
with Board Menbers M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevins . Chai rman
Conway H. Collis . Menber
WIlliam M Bennett . Member
Ernest J. Dronenburg, Jr.  Menber
Wal ter Harvey* , Menber

*For Kenneth Cory, per Government Code section 7.9
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