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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
AQUA AEROBI C SYSTEMS, | NC. )

No. 81A-790

For Appel |l ant: Allen W Johnson
Vi ce President

For Respondent: Terry Collins
Counsel

OP1 NI ON

This appeal is nmade pursuant to section 25666
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Aqua Aerobic Systens,
Inc., against proposed assessnents of additional fran-
chise tax in the anpunts of $400, $200, $200, and $200
for the income years ended August 31, 1977, August 31,
1978, August 31, 1979, and August 31, 1980, respectively.

I/ onress otnerw se specified, all section references
are to sections of the Revenue and Taxation Code as in

effect for the incone years in issue.
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_ The issue presented is whether appellant was
sybject to the California franchise tax during the years
at 1ssue.

Appel lant is an Illinois corporation engaged in
the manufacture of water and wastewater equi pment. —Its
sole facility is an assenbly plant located in Rockford,
Il'linois. Appellant's products are marketed in California
exclusively through independent dealer representatives.

No inventory is stored and no sales offices are nain-
tained in California, Oders are apﬁroved in and products
are shipped fromlllinois. During the years at Issue,
appellant's enpl oyees entered California to perform
warranty repairs and for what appellant refers to as

sal es start-up supervision. During the inconme years
1977, 1978, and 1979, appellant's enpl oyees ferforned
warranty work in California for 87, 26, and 16 days,
respectively. During incone year 1980, appellant®s

enpl oyees performed no warranty work in California but
did spend 14 days in this state performng sales start-us
supervision. After 1980, appellant altered its nmethod of
operation in California in order to elimnate the possi-
bility of being. subject to California franchise tax.

Appel lant did not file California franchise tax
returns for the years at issue. Respondent determ ned
t hat appel lant was doing business in California during
all the years at issue and was, therefore, subject to the
state's franchise tax.  Respondent issued notices of
proposed assessment, Wwhich it affirmed after considering.
appel lant's protest. This tinmely appeal followed.

. ‘The franchise tax is inposed upon "every corpo-
ration doing business within the limts of this state ...
for the privilege of exercising its_corporate franchises
within this state. ...m (Rev. & Tax. Code, § 23151,
subd. (a).) "'Doing business' neans actively engaging in
any transaction for the purpose of financial or ?ecunlar
gain or profit." (Rev. & Tax. Code, § 23101.) The reac
of the Bank and Corporation Franchise Tax Law is coexten-
sive with the state s constitutional power to tax.

(Butler Bros. v. McColgan, 17 Cal.2d 664 {111 P.2d 334]
(I941), artd., 315 US. 501 (86 L.ed. 991] (1942); Appeal
of Atlantic, @Qlf and Pacific Conpany of Mnila, Inc.
Cal. . Bd. of Equal., Nov. 17, 198Z.)

Appel lant contends that it is not subject to
the franchise tax by virtue of Public Law 86-27 g15
U S.C s 381 et seq.). Public Law 86-272 [imts the

. power of a state to Inpose a net incone tax on incone
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earned frominterstate comrerce by an out-of-state
taxpayer. Subdivision (a) of section 101 of that Ilaw
provides, in pertinent part:

No State, ... shall have power to
| mpose, ... @ net income tax on.the incone
derived within such State by any person from
interstate comerce if the only business
activities within such State by or on behal f of
such person during such taxable year are .
the follow ng:

(1) the solicitation of orders by such
person, or his representative, in such State
for sales of tangl ble personal property, which
orders are sent outside the State tfor approva
or rejection, and, if approved, are filled by
shi pment or delivery froma point outside the
State:

I n enacting Public Law 86-272, Congress carved
out a specific area of imunity from state taxation
Courts and this board have held that immune activities
are strictly limted to solicitation or activities inci-,
dental to solicitation. (see Appeal of Nardis of Dall as,
Inc., Cal. St. Bd. of Equal., Apr. 22, 1975, and the
cases cited therein.) ublic Law 86-272 sets forth no
test to be applied when determ ning whether an enpl oyee's
activities go beyond solicitation. Each case nust be
judged on its own facts, with particular enphasis placed
on the totality of the taxpayer's activities within the.
state. (Departnent of Revenue v. Kinberly-dark Corp.
275 Ind. 378 [416 N.E.2d 1264] (1981); Ilron Firenman
Manuf acturing Co. v. State Tax Conm ssion, 251 O. 227
{445 P.24 126] (1968).)

Courts have concluded that "solicitation" as
used in Public Law 86-272, should be given its generally
accepted neaning (Mles Laboratory, Inc. v. DeFartnent of
Revenue, 274 Or. 395-[546 P.2d 1081] (1976) and shoul d be
"Timted to those generally accepted or customary acts in
the industry which lead to the placing of orders, not
those which follow as a natural result of the transaction
e « « «" (Aynpia Brewing Conpany v. Dept. of Rev., 50
T.R. 99, 110 (1972), affd., 266 O . 309 [511 P.2d 837]

(1973), cert. denied,. 415 U S. 976 [39 L.Ed.2d 872}
(1974).)

The performance of warranty repairs is a conse-
quence of prior solicitation rather than a part of the
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original solicitation. Therefore, it Iis not an activity
whi ch is inmmune fromtaxation under Public Law 86-272.
This conclusion is in accord with the decisions of courts
of other states holding that the servicing or replacing
of faulty goods and handlln? of custoners” conplaints
exceed solicitation. (Chattanooga (Gass Co. v. Strick-

| and, 244 Ga. 603 [261 S.E.2d 599] (1979); Deparfneni of
Stafe Revenue v. Continental Steel Corp., 73 1ind. Dec.
578 (399 N.E.2d 754] (Ct.App. 1980); MTes_Laboratories
Inc. v. Department of Revenue, supra; see also O yugla
Brewing Conpany v. Departnment of Revenue, supra.) Ince
appelTant performed warranty repairs in California during
incone years 1977, 1978, and 1979, it was subject to
California franchise tax during those years.

_ Appel [ ant perfornmed no repairs in California
during the income year 1980, but it did perform sales
start-up supervision in California during that year. The
only information in the record regarding this activity is
appel lant's description of it as a sales technique which
consists of a sales person visiting the job site to see
that the equipment sold by appellant is In proper condi-
tion prior to its operation. ~Although the record does
not detail what is involved in this process, it would
appear that this activity follows as a result of a sale,
since the service is performed after apPeIIant's product s
are installed by the custoner. In addition, the activity
seenms to-involve a conplete |n38ect|on of the equi pment
i nvol ved since in incone year 1980, an enplo%ee spent 14
days at one job site. This board has held that the
seller's |nsPect|on of conpl ex equi prent after its instal-
lation is not part of the solicitation of orders and,
therefore, the seller is not imune fromtaxation under
Public Law 86-272. (Appeal of Riblet Tramway Conpany,
Cal. St. Bd. of Equal., Dec. 12, 1967.) Since appellant
has the burden of proving respondent's determnation to
be erroneous and has not established that its activities
differed fromthose engaged in by the taxpayer in the
Riblet Tramway Conpany appeal, we conclude that our
decrston 1n that case controls the instant appeal.

_ Since we have found that aPpeIIant's activities
in each of the income years on appeal exceeded nere
solicitation, Public Law 86-272 did not shield it from
taxation and appellant was subject to the California
franchise tax. Therefore, the action of respondent nust
be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause,
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED.
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Aqua Aerobic Systenms, Inc., against proposed
assessnments of additional franchise tax in the anounts of
$400, $200, $200, and $200 for the inconme years ended
August 31, 1977, August 31, 1978, August 31, 1979, and
August %&, 1980, respectively, be and the sane is hereby
sust ai ned.

Done at Sacramento, California, this 6th day
Of November , 1985, by the State Board of Equalization,

with Board Members M. Dronenburg, M. Collis, M. Bennett and
M. Harvey present.

Ernest J. Dronenbura, Jr. » Chai rman
Comway H. Collis , Menber
Wlliam M Bennett » Menber
VMl ter Harvey* . Menber
Menber

*For Kenneth Cory, per CGovernnment Code section 7.9



