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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA ~

In the Matter of the Appeal of )
)
EARL AND MARI ON MATTHXESSEN )

For Appellants: John L. Grandsaert
Attorney at Law

For Respondent: Israel Rogers
Supervi sing Counsel

OPI NI ON

~_ This azyeal IS made pursuant to section 19057,
subdi vi sion (a), of the Revenue and Taxation Code
fromthe action of the Franchise Tax Board in denying the
clainms of Earl and Marion Matthiessen for refund of
personal incone tax in the anounts of $216, $1,576, and
$1, 140 for the years 1974, 1975, and 1976, respectively.

I/ Unless otherwi se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the years in issue..
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Appeal of Earl and Marion Matthiessen

The issues presented for our decision are
whet her appel lants! claims for refund are barred by an
applicable statute of limitations, and, if so, whether
appel lants are entitled to offset the barred overpay-
ments against a tax deficiency.

_ | n February 1978, respondent issued appellants
a notice of a pro%osed deficiency assessnment for the year
1972 based upon the determination of the Internal Revenue
Service that thez had received ordinary income fromthe
transfer of stock. Appellants protested the proposed
assessment and concurrently sought appellate review of
the federal determnation, On January 8, 1981, pur suant
to an agreement negotiated between appel [ants and the
I nternal . Revenue Service, a-decision was entered in the
United States Tax Court which decreed that appellants
owed adcitional fzceral i NCOME tax Zor 1377 in the zuount
of $85,455. On March 26, 1981, appellants notified the
Franchi se Tax Board of the change "in their 1972 federal
tax liability resulting from the settlement o-f the
federal tax appeal.

Upon exami nation of the information supplied by
appel | ants, respondent determned that a revision of its >
original proposed assessnent was in order. In April 1981, ‘
respondent issued a notice of action which reflected the
federal adjustnent. The anount-of the revised proposed
assessment for 1972 was changed to $17,970.60, not
I ncl udi ng interest. The noticCe al so served to inform
appel lants that their protest against the original pro-
posed assessment was denied, Appellants appeal ed respon-
dent's action on their protest.. on February 3, 1982,

t hat appeal was di sm ssed when appellants stipulated to
the assessnent of the revised tax deficiency for 1972 in
t he anount determ ned by respondent,

_ Two months | ater, on April 9, 1982, appellants
filed anended returns for the years 1974, 1975, and 1976,
claimng the tax refunds at issue in the present appeal.
On each anended return, appellants decreased the tota
income reported for the year and explained that the -
amendment was "a result of [the] 1972 federal tax audit."
(App. Br., Ex. B.) Subse%uently, in June and July of
1982, appellants paid the full anount of the tax as well
as accrued interest due under the revised 1972 proposed
aSﬁessnent whi ch appel | ants had conceded four nonths .
earlier.

_ In March 1983, respondent deni ed appellants'
clains for refund on the basis that the .claims had not
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been filed within the period Erescribed by section 19053
and, consequently, they were barred by the statute of
limtations. Appellants then filed this appeal. Subse-
quently, appellants presented the Franchise Tax Board

with copies of agreements with the Internal Revenue

Service extending the period for assessing a deficiency

in federal.income tax for the year 1974, “Respondent” has
determ ned under section 19053.3 that those extension
aPreenEnts simlarly extended the period for filing a
claimfor refund of California income tax paid for 1974,

As a result, respondentnow concedes that appellants'
refund claimfor 1974 was tinely filed and states that it
will allowthe claimfor that year. Thus, what must

first be decided in this appeal is whether respondent
properly disallowed appellants' clains for refund for the
remaining years 1975 and 19-76.

The general statute of limtations for filing
refund clainms 1's found in section 19053, which provides
in pertinent part:

No credit or refund shall be allowed or
made after four years fromthe |ast day
prescribed for filing the return or after one
year fromthe date of overpayment, whichever
period expires the later, unless before the
expiration of the perlod a claim therefor is
filed by the taxpayer, ...

In numerous prior appeals, this board has held that the
statute of limations set forth in section 19053 nust be
strictly construed and that a taxpayer's failure to file
a claimfor refund, for whatever reason, within the
statutory period bars himfromdoing so at a later date
égee, e.g., Appeal of Robert J. and Rosemarie R Centry,
|. St. Bd. of Equal.. .,2eneal  of _;ﬁﬁg%ggy:T%;
and Cheryl J. Huddl eston, cal. St.Bd. of Equal., AUQ. ,
T98Z; Appeal of VvendelT Jenkins, Sr., Cal. St. Bd. 0
Equal ., June 23,1981.? I'n the instant appeal, the four-
year statutory period tor filing the 1975 and 1976 refund
claims expired on April 15, 1980, and April 15, 1981
respectlvelgg2 Since the clains were not filed unti

April 9, 1 it is clear that they were not tinely
under section 19053.

Appel  ants have chal | enged respondent’'s action
on two alternative theories. Qur resolution of these
arguments requires us to consider the statutes of limta-
tions provided by two other sections dealln? with claimnms
for tax refunds.” First, appellants assert that the
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adj ustments nade by respondent in their 1972 tax liability
required that inconme initially reported in 1974, 1975,

and 1976 be transferred or attributed to the year 1972,
The concomtant reduction of income resulted 1n overpay-
ments of taxes for those three years. Thus, appellants
argue that, because their clains for refund arose from
changes caused b¥ the proposed assessnment for 1972 and
their liability for that assessment was not settled until
February 1982 when they signed the stipulation, their
refund clains were timely filed in April 1982, .

~ -Appel lants have not cited -any | egal authority
'‘for their apparent proposition that the statute of [im-
tations for filing the 1975 and 1976 refund cl ai ns was
tolled by their filing an appeal on the proposed assess-
ment for 1972. In any case, this inventive argunent
overl ooks the fact that respondent's 1572 assessnent was
based on a federal audit report which was subsequent|y
revised by the decision in the federal tax court. Under
certain circunstances, the statute of limtations for
filing clains for California tax refunds is extended
where the overpayment results froma federal tax adjust-
ment, notwthstanding limtations otherw se inposed by :
section 19053. (Appeal of Goldie Kahn, Cal. St. Bd. of ‘
Equal ., Apr. 6, 1978.)

Section 19053.6 provides:

If a taxpayer is required to--report a

change or correction by the Conm ssioner of
| nternal Revenue or other officer of the United
States or other conpetent authority or to file
an anended return as required b¥_Sect|on 18451
and does report such change or files such .
return, a claimfor credit or refund resulting
from such adjustment may be filed by the
taxpayer within six nmonths from the date when

- such notice or anmended return is filed with the
Franchi se Tax Board by the taxpayer, orwithin
the period provided in [Section 19053) . . . |,
whi chever period expires later.

I nsofar as relevant to the instant appeal, section 18451

requires a taanyer to notify respondent of any federa

adj ustment to his gross incone "wthin 90 days after the

final determnation of such change or correction or rene-
otiation, . . ." (Rev.& Tax. Code, § 18451; Appeal of

gtanley R. and Cheryl J. Huddleston,.supra.) Respondent s

reguratrons define "firnal determnation’ to be "an ‘

I rrevocabl e determ nation or adjustment of a taxpayer's
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federal tax liability from which there exists no further
right of appeal either admnistrative or judicial." (Cal.

Admn. Code, tit. 18, reg. 18586.3, subd. (e).) Thus, if
a taxpayer conplies with section 18451 by reporting a
federal "change to the Franchise Tax Board within 90 days

of the final determnation of that change by the federa
overnment, the taxpayer has six months under section
9053.6 to file a claimfor refund. (Appeal of WIlliam
and Betty Hillyer, Cal. St. Bd. of Equal., June Z2Z,

1976.)

The record in the present appeal discloses that
appel lants settled their aggeal of the Internal Revenue
Service change in their 1972 federal taxes on January 8,
1981, when the United States Tax Court entered a stipu-
| ated decision. By a letter dated March 26, 1981, appel -
| ants duly notifizd the Franchi se ™ax Board of this
"final federal determnation" of their federal tax lia-
bility for 1972 within the prescribed SO day period.

App. Br., Ex. C) Under section 19053.6, appellants
were thus entitled to file claims for refund of any tax
overpaynments resulting from the federal adjustment any
time wthin the succeeding six-nonth period ending,
September 26, 1981. Unfortunately, the clains at issue
in this appeal werenot filed until April 9, 1982, al nost
seven months after the expiration of the extended dead-
line. Thus, the refund clains were not tinely filed
under the alternative statute of [imtations set forth in
section 19053. 6.

Second, appellants contend that, even if the
refund clains are barred by the general statute of l[im-
tations, the overpayment of taxes for 1975 and 1976
shoul d beal l owed as offsets to hel p cover the attendant
tax deficiency for 1972. Appellants argue that the
of fsets should have been effected when they filed their
refund claims. In support of their position, apﬁejlants
add that the Internal Revenue Service credited their_
overpaynents of federal income tax to the corresponding
federal tax deficiency on the basis of amendedfederal
returns.

California |aw does permt certain tax overpay-
ments to be offset against a tax deficiency where a
refund is not allowed due to the |apse of the four-year
statute of limtations under section 19053. (Appeal of
Frank and Joan MIler, Cal. St. Bd. of Equal., Aug. 1,
1984, Appeal _of _WIlired and Gertrude Winkenbach, et al.,
Cal . St. Bd. of Equal., Dec. 16, 1975.) Section I9053.9
provides that an overpayment due a taxpayer which results
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fromthe transfer of income fromone year to another nmay
be offset in conputing the tax deficiency for another

year which simlarly results fromthe transfer of such
income. O fsets of these barred overpaynents are not

al lowed after the expiration of seven years, fromthe due
date of the return on which the overpaynment i's determ ned.

-Here, it is undisputed that appellants" refund
clains were filed wthin the seven-year period prescribed.
by section 19053.9. Cosequently, the barred overpaynents
fromthe years 1975 and 1976 coul d' have been offset until
April 15, 1983, and April 15, 1984, respectively, Never-
theless-; we nust find that appellants' failed to assert
their right to offset in a tinmely manner.

Section 19053.9 requires that barred overpay-
ments be of fset acainst any tax deficiency. Wile the
overpaynments in 1975 and 1976 resulted fromthe sane
transfer of inconme that produced the deficiency in 1972
appel lants elimnated the deficiency against which the
over paynments coul d have been credited when they paid the
full anmount of the proposed assessnent of additional tax
for 1972 plus interest. Mreover, the fact that appel-
| ants paid the deficiency two or three nonths after
filing their anended returns indicates to us that they
were not aware of their right to offset at that tine.
Appel | ants appear to have assuned that the refund clainms
were tinely filed. The first time that appellants sug-
gested offsets as an-alternative to refunds was on appeal
after respondent denied their refund clains due to expi-
ration of the statute of limtations, (App. Supp. Ltr.,
Dec. 27, 1983.) Thus, by the tine appellants raised
their demand for offset during this proceeding, it was,
unfortunately, a noot issue since the paynent of the
deficiency effectively precluded the application of any
of f set s.

In prior appeals, we have held that the Franchise
Tax Board is not obligated to informa taxpayer of the
time within which a claimnust be filed. FAppeaI of F. D.
Shagets, Cal. St. Bd. of Equal., July 26, 1982; Appeal of
eo V. Mott, Cal. St. Bd. of Equal., Aug. 7, 1963.)

SimTarTy, there is no authority for the proposition that
respondent has a duty to discover that a taxpayer's over-
paynments are barred by the statute of [imtations and to
notify the taxpayer that the barred overpaynents of incone
tax are eligible for offset. (See Appeal of Frank and
Elsie M Bartlett, supra; Appeal of Manuel and Oelia C.
Cervantes, Cal. St. Bd. of Equal., Aug. 1, 1974,) Based
upon the foregoing, We have no choice buttofind that
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respondent properly denied appellants' clainms for
and their subsequent demand for offset. Accordin

respondent's action with respect to the years 197
1976 must be sustai ned.
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O RDER

Pursuant tot he vi ews expressed in the opinion
of the board 'on file in this proceeding, and good causé
appearing therefor,

iT |'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue ahd Taxation
Code, that the actiori of the Franchise Tax Board iii
dénying t he claims Of Earl and Marion Mat hi essen for
refund of personal incone tax in the amounts of $216,
$1,576; ahd $1, 140 for the years 1974, 1975, and 1976,
réspectively, be and the same is hereby modified in
accordance with respondent's concession. In all other
respects, the action of the Franchise Tax Board is
sistained.

] Done at Sacranento, California, this 30th day
of Juiy ; 1985, by the State Board of Equalization,
with Boatrd Mémbers M. Dronenburg, mMr. collis, Mr. Bennett,
Mr. Nevins and Mr. Harvey present.

s Chairman

William M. Bennett » Member
Richard Nevins , Member
Walter Harvey* ’ .Membéi—

; Member

*For Kehneth Cory, per Government Code section 7.9

-273-




