2/1n addition to the proposed assessnent upon which
this appeal is based, respondent nmade a subsequent
assessnent of $609.15 for 1976 on Cctober 17, 1980,
reflecting adjustnents nade by a federal determ nation.
As appellants did not file a protest wthin the 60-day
statutory period ﬁRev. & Tax. Code, § 18590), the second
assessment is final and this board has no jurisdiction,
at this time, to hear the issues surrounding it.
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Canada appel | ant apparently rented a house in cCanada,
purchased a car, obtained a driver's license, partici-
Bate_d in social and civic activities, and maintained a
anking relationship there.

~ Appellants concede that appellant-wife was both
a domciliary and resident of California during 1976.
However, appellants contend that appellant-husband was
neither a domciliary nor a resident of California during
that period. Respondent contends that he was both a
domciliary and a resident of California.

At the outset it is necessary to distinguish
between "residence" and "domicile." For our purposes,
this distinction was enunciated in_whittell v. Franchise
Tax Board, 231 cal.App.2d 278 [41 cal.Rptr. 673] (1964).)
'n whittell the court stated:

*[D]omicile® properly denotes the one
| ocation with which tor [egal purposes a person
Is considered to have the nost settled and per-
manent connection, the place where he intends
to remain and to which, whenever he is absent,
he has the intention of returning but which the
| aw may al so assign to him constructively.
Resi dence, on the-other hand, denotes any fac-
tual place of abode of sone permanency, that
is, more than a mere temporary sojourn,

(231 cal.app.2d at 284,)

Prior to April of.1973 appellant-husband was
clearly a California domciliary. |In order for appellant-
husband to lose his California domcile, it is necessary
to find that he: (1) left the state without any inten-
tion of returning, and (2) was |located el sewhere with the
i ntention of remnaini ng] there indefinitely. (Estate of
Peters, 124 Cal.Apg. 5 (12 p.24 118) (1932); Chapman .v.
superior_Court, 2 Cal.App.2d 421 FgS 8 P.2d 23] (1958).)
Li ke The taxpayer in the Appeal of Robert M and Mldred
Scott,, decided by this board March Z I98T appelTant
marntains that he was not a California domciliary during
his absence because he intended to stay in Canada indef-
initely. As indicated above, it is the "intent® of the
person” that determines domicile. However, it is well
settled that this intention is not to be determned nerely
from unsubstanti at ed statements, but rather the “"acts and
decl arations of the partynust be taken into considera-
tion.® (Estate of Phillips, 269 cal.app.2d 656, 659 [715
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Cal . Rptr. 301] (1969); Appeal of Robert M. and M| dred
Scott, supra.)

It is well settled that the burden of proof is
on the one asserting a change of domcile to prove the
acqui sition of a domcile in another place. (Sheehan v.
Scott, 145 Cal. 684 [79 P. 350] (1905).) Accordingly,
appellant nust show that he (1) left California without
any intention of returning and (2) was located in Canada
with the intention of remaining there indefinitely.
Simlar to the situation in the Appeal of Robert and
Mldred Scott, supra, the record IS mantln% Of acts by
appelTant-husband which would tend to establish perennial
connections in Canada. The contacts enphasized by appel-
lants (e.g., mainta-ining a house, car and bank accounts
in Canada) are no nore significant than those raised bK
the taxpayer in Appeal of Annette Bailey, decided by this
board March 8, 1976, where we found the taxpayer-husband
to be a domciliary of this state, To the contrary, |
appel | ant continued to own a home in California in which
his wfe and child resided, and fromtime to tinme he
returned to that home. His child attended school in
California during his absence. W have held before that
%hetnalntenanc? of atﬁarltaltabodeflg a s”gnlfl%ant o

actor in resolving the question of donicile. %pgea 0
Annette Bailey, supra.) Accordingly, we find that apperl-
ant _has not carried his burden of "proving that he
acquired a new domcile in Canada and, consequently, he
remained a California domciliary during the period at
i ssue.

Not wi t hstandi ng this conclusion, we find that
the factors noted above are sufficient to establish that
appel I ant - husband was a resident of Canada during the
critical period.

~ Subdi vi sion ﬁa)(Z) of section 17014 defines the
term "resident" to include "[e}very individual domciled
in this state who is outside the state for a tenporary or
transitory purpose.” The precise question presented with
respect to residency, therefore, is whether appellant-
husband's absence from this state was for a tenporary or
transitory purpose.

Respondent's regulations indicate that whether
a taxpayer's presence inorabsence from California is
for a temporary or transitory purpose is essentially a
question of fact, to be determned by examning all the
circumst ances of each particular case. ( Cal . Admi n.
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Code, tit. 18, reg. 17014, subd,(bro)'The regul ations
go on to provide that, as a general rule:

[I]f an individual i S sinply passing through
this State on his way to another state or coun-
try, or is here for a brief rest or wvacation,’
or to conplete a particular transaction, or
performa particular contract, or fulfill a
particular engagement, which will reguire his
resence in this State for but a short period,
eis inthis State for tenporary or transitory
purposes, and will not be a resident by virtue
of his presence here.

| f, however, an individual is in this

State to improve his health and his illness i S
of such acharacter as to require a relatively
long or indefinite period to recuperate, or he
I's here for business purposes which will require
a long or indefinite period to accomplish, or
Is enployed in a position that may |ast perna-
nently or indefinitely, or has retired from
busi ness and noved to California with no defi-

- nite intention of leaving shortly thereafter,
he is in the State for other than temporary or
transitory purposes; . . .

(Cal . Admin. Code, tit, 18, reg. 17014, subd. (b).)

The examples |isted in this regulation are equally rele-
vant in assessing the purposes of a California domicili-
ary's absence from the state. (Appeal of George J.
Sevesi k, Cal, St. Bd. of Equal., Mar. 25, 1968.)

The regul ations also reveal that the underlying
theory of California's definition of ®"resident™ i s that
the state where a person has his closest connections is
the state of his residence. (cal. Admn. Code, tit, 18,
reg. 17014, subd. (Db).) Consistent with this regulation,
we have held that the contacts which a taxpayer naintains
in this and other states are inportant, objective indica-
tions of whether the taxpayer's presence in or absence
f'rom california was for a temporary or transitory purpose.
(Appeal of Anthony V. and Beverly Zupanovich, Cal. St.
Bd. of Equal., Jan. 6, 197/6.) 1In cases such as the
present one, Where a California domiciliary leaves the
state for business or enpl oynent purposes, We have con-
sidered it particularly relevant to determne whether the
t axpayer substantially severed his california connections
upon his departure and took steps to establish significant
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connections with his new place of abode, or whether he
mai ntained his California connections in readiness for
his return. (Conpare Appeal of Richards L. and Kathl een
K. Hardman, Cal. St. Bd. Oof EquUal., AUg. 19, 19/5, and
Appeal of Christopher T. and Hoda A. Rand, Cal. St. Bd.

of Equal., Apr. o, 19/6, with Appeals of Nathan A and
Julia M Juran, Cal. St. Bd. 0Of EqUAl.., J2n. &3 196§ and
Appeal of WITliam and Mary Loui Se Oberholtzer, Cal. St.
Bd. of Equal., Apr. 5, 139/6.)

~ The February 19, 1973, letter offering appel-
lant a job in Canada indicated that the job was of a
permanent orindefinite nature. In fact, appellant
remained on that job for approximately four years. During
that tinme he apparently rented a house, purchased a car,
obtained a driver's license, maintained a banking rela-
tionship, and participated in social and civic activities
in Canada. Appellant-hushand returned to California only
for vacations of two or three weeks each year during the
years 1973 through 1977, including the year at issue.
Clearly, during the years at issue, his closest connec-
tions were in Canada, not in California, and, as indicated
above, we nust conclude that appellant-husband was not a
resident of California during the period at issue.

_ Since we have found M. Harrison was a domcil-
lary, but not a resident, of California during the year
at 1ssue, and the parties agree that his wfe remained
both a domciliary and resident of California, we nust
concl ude that appellant's earnings constituted comunit
property, only one-half of which is taxable in this state.
(Appeal of Annette Bailey, supra.) W note, however,
that pursuant to sectron 18402, subdivision (b), appel-
lants are precluded fromfiling a joint return and their
tax liability for the year at Issue nust be conputed on
the basis of separate returns. Accordingly, respondent's
determ nation must be nodified in accordance with the
views presented herein.
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ORDER

Pursuant to the views expressed' in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

I T 1S HEREBY ORDERED,' ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the claimof Terance and Brenda Harrison for refund
of personal income tax in the amount of $794.63 for the
year 1976, be and the sanme is hereby nodified in accord-
ance with the foregoing opinion. In all other respects,
the action of the Franchise Tax Board is sustained,

Done at Sacranento, California, this 25th day
of June . -1995, by the State Bozrd of Equal i zati on,

with Board Members M. Drpnenburg, M. Collis, M. Bennett
and M. Nevins present.

Ernest J. Dronenburg, Jr. , Chai rman
Conway H. Collis » Member
Wlliam M _Bennett , Menber
Ri chard Nevins , Menber

, Member
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