the

F.2d4 1982),
&
F.2d (Ct.Cl.
(1969), affd.
F.24
v. Commissioner, (1964).)
$444,335.17 $1,131,000
"net
amor-
&
$1,250,000
$2,400,000,
Reali |
(1984).)
we find

no objective
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fair market value was deterggp nable for the scul pture mold
as of =he date of purchase. 2/ W have noted above
the_dlsaﬁp0|nt|ng sal es of conpleted scul ptures. |ndeed,
during the years at issue,. none had been sold either at
the retail orwholesale |level. asrepayment of the note
and interest was to be nade only out of gross sales of
conpl eted sculptures, to say that the subject nonrecourse
note secured by the sculpture nold was 'contingent and
specul ative" is a w% or understatenment. Accordingly, we
hol d that the subject nonrecourse note cannot be recog-
ni zed for depreciation purposes.

_ The next guestipn_is whet her appellant is
entitled to deduct depreciation attributable to the cash
paid for the scul pture nold, together with the castin
costs of $510 in 1978 and an operating expense of $153. 56
In 1980, It is respondent's position that appellant did
not engage in this activity with the intention of naking
a profit. Accordingly, respondent argues that appellant
IS entitled to deduct expgyses only to the extent allow.
abl e under section 17233.

_ - Section 17233 provides, in relevant part, that

iIf an individual's activity is "not engaged in for profit,’
only those deductions all owabl e regardliess of a progit
objective (e.g., taxes or interest) may be allowed.

5/ AS Tnarcated in Fox v. Conmissioner, supra, 80 T.C
at 1020, the two lines of cases (I.e-Estate of Franklin
and CRC Corp.) are not so nuch conpeting as they are
complementary.

6/ It is interesting to note that sone recent tax court
cases kave held that the 'for profit" issue can be
entirely dispositive in disallow ng all deductions for
abusive tax shelter cases. (Jaros v. Conmi SSioner,
185,031 T.C M (P-B) (1985).)

7/ As we stated in Appeal of Harold and Joyce E. W] son,
supra, depreciation nust _al'so run the seciron 17233
gauntlet, Section 17208 allows a depreciation deduction
for preperty used in a trade or business, or property
held fcr the production of income. Appellant deducted
depreciation aS an expense incurred in a trade or busi-
ness. The words ®“trade Or business@ for depreciation
purposes in section 17208 have been interpreted in a man-
ner co=sistent W th the words @rade or business™ expenses
as used in section 17202. (Brannen v. Conmi ssioner, 78
T.C. 471, 501 n. 7 (1982).) The test fOr determ ning
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Accordingly, the disputed deductions noted above are

al lowabl e only if appellant had an actua-1 and good faith

profit objective for engaging in those activities.

(Appeal of Paul J. and Rosemary Henneberry, Cal. St. Bd.
| of F. Seth and lee

of Equal., May 21, 1980; é%pea: J
Brown, Cal. St. Bd. of Equal., Aug. 16, 19/9.) The
faxpa%er's expectation of profit need not be ‘a reasonable
one, but there nust be a good faith objective.of naking a
profit. (Allen v. Conmssioner, 72 T.C. 28 (1979).)
course, whether thé activities were engaged in primrily
for such profit-seeking notives is a question Of fact
upon which the taxpayer has the burden of proof, (%ppeaL
of Guy E. and Dorothy Hatfield, cal. St. Bd. of Equal.,
Aug. 1, 1980; Appeal of Clifford R and Jean G _Barbee,
Cal. Sst. Bd. of Equal., Dec. 15, 1976.) Greater weight
Is to be given to objective facts rather than to the
taxpayer's nmere statenents of his irtept. (Jaros v.

Commi Ssioner, supra.) The regulati ons®/ provide a

frst of tactors relevant in determ niny whether a tax-
payer has the requisite profit motive. \Wiile all facts
and circumstances with respect to the activity are to be
taken into account, no one factor is controlling in
making this determnation. (Treas. Reg. § 1.183-2(b).)

Among the factors which normally should be
taken into consideration are the following: (1) the man-
ner in which the taxpayer carries on the activity; $2)
the expertise of the taxpayer or his advisors; (3) the
tine and effort expended by the taxgayer in carrying on
the activity; (4) the expectation that assets used in the
activity may appreciate in value; (5) the success of the

taxpayer in carrying on other simlar or dissimlar
activities; (6) the taxpayer's history of income or
| osses with respect to the activity; (7) the anount of
occasional profits, if any, which are earned;- (8) the
financial status of the taxpayer; and (9) the elenents of
personal pleasure or recreation. -

77 (Cont1nued) | | |
whether an individual is carrying on a trade orbusiness
IS whether the individual's primary purpose and intention
in engaging in the activity is to nake a profit.

8/ As section 17233 conforms to Internal Revenue Code
section 183 and since there are now no regul ations of the
Franchise Tax Board in this area, the regulations under
section 183 of the Internal Revenue Code govern the
interpretation of section 17233. (Cal. Admn. Code, tit.
18, reg. 19253.)
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In his January 26, 1983, appeal to this board,
appel lant has maintained that his activities surrounding
the nold were engaged in for profit. However, the.only
support for his position is the statements nmade in that
appeal in which he stated that since 1978, Giffin Gllery
had expended considerable tinme, effort and expense in the
pronmotion and narketing of Fritz Wite scul ptures. How-=
ever, after an extensive examnation of the record, it is
clear to us that, in fact, his activities were not engaged
in for profit.

~ Appel lant has nade no show ng that the sculp-
ture activity was carried on in a businesslike manner.
In spite of the fact that no revenues were realized, no
changes of operating nethods, adoption of new techniques.
or abandonnent of unprofitable nethods indicative of_ an
intent to inprove PrOfItabI|Ity were instituted. (Treas.
Reg: § 1.183-2(b)( ?.) Moreover, the record does not
i ndi cate that aﬁpel ant possessed any expertise in art
and no evidence has been offered that woul d establish
that his advisors, Giffin Gallery, gossessed the requi -
site experti se. (Treas. Reg. § 17183-2(b)(2).) In addi-
tion, there has been no show ng that either appellant or
Giffin Gallery expended any significant tine or effort
in pronoting the sculpture activity. - (Treas. Reg. §
1.1 3-2(b)§ ).)" Accordingly, in light of the fact that
no sales of the scul pture had been nmade from 1978 through
1983 and because of the potential tax benefits envisioned
b% appel | ant (FElowers v.__Conm ssioner, 80 T.C. 914 (1983)),
the conclusion is unescapable that this venture was not
entered into for profit.

Consequent |y, respondent's action nust be sus-
tained. Because of our disposition of the first two

i ssues raised by respondent, it is unnecessary to discuss
the third issue raised.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY' ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue a-nd Taxation
Code, that the action of the Franchise Tax Board on the
protest of Howard E. and Karen R Foster against proposed
assessnents of additional personal income tax in the
amounts of $1,227.40, $1,129.00, and $1,920.04 for the
years 1978, 1979, and 1980, respectively, be and the same
I' s hereby sustained.

Done at Sacranento, California, this 25th day
of June , 1985, by the Stake Bvard of =Equalizatior.,
with Board Menbers M. Dronenburg, M. Collis, M. Bennett
and M. Nevins present.

Ernest J. Dronenburg, Jr. » Chai rman
Conway H Collis + Member
W liam mBennett » Member
Ri chard Nevins ., Menber
Menber
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