
purposes  until t h e

u n c e r t a i n t y  s u r r o u n d i n g  t h e m  i s  r e s o l v e d .

( C R C  C o r p .  v .

C o m m i s s i o n e r ,  6 9 3  F . 2 d  2 8 1  ( 3 r d  C i r .  1 9 8 2 ) ,  r e v g .  o n

o t h e r  g r o u n d s ,

B r o u n t a s  v .  C o m m i s s i o n e r ,  7 3  T . C .  4 9 1

( 1 9 7 9 ) ;  D e n v e r  h  R i o  G r a n d e  W e s t e r n  R . R .  C o .  v .  U n i t e d

S t a t e s ,  5 0 5  F . 2 d  1 2 6 6  ( C t . C l .  1 9 7 4 ) ;  L e m e r y  v .  C o m m i s -

s i o n e r ,

5 2  T . C .  3 6 7 ,  3 7 7 - 3 7 8  ( 1 9 6 9 ) ,  a f f d ,  o n  a n o t h e r

i s s u e ,

4 5 1  F . 2 d  1 7 3  ( 9 t h  C i r .  1 9 7 1 ) ;  I n t e r - C i t y  T e l e v i -

s i o n  F i l m  C o r p .  v . , C o m m i s s i o n e r ,  4 3  T . C .  2 7 0 ,  2 8 7  ( 1 9 6 4 ) . )

F o r  e x a m p l e ,  i n  L e m e r y ,

t h e  t a x  c o u r t  h e l d  t h a t  a n  o b l i -

g a t i o n  t o  p a y  $ 4 4 4 , 3 3 5 . 1 7  o f  t h e  $ 1 , 1 3 1 , 0 0 0  s t a t e d  p u r -

c h a s e  p r i c e  o f  a  b u s i n e s s  o n l y  o u t  o f  f u t u r e  " n e t  p r o f i t s "

w a s  t o o  c o n t i n g e n t  t o  b e  i n c l u d e d  i n  t h e  b u y e r ' s  a m o r -

t i z e a b l e  b a s i s .

A l s o , i n  D e n v e r  &  R i o  G r a n d e  W e s t e r n

R . R .  C o . ,

t h e  c o u r t  o f  c l a i m s  r e f u s e d  t o  a l l o w  t h e  t a x -

p a y e r  t o  i n c l u d e  i n  i t s  b a s i s  a n  o b l i g a t i o n  t o  r e p a y

c u s t o m e r  a d v a n c e s  p a y a b l e  o n l y  o u t  o f  t h e  t a x p a y e r ' s

r e v e n u e s  f r o m  s h i p p i n g  a b o v e  a  c e r t a i n  a n n u a l  t o n n a g e

d u r i n g  e a c h  o f  t h e  f o l l o w i n g ' t e n  y e a r s .

S i m i l a r l y ,  i n

I n t e r - C i t y  T e l e v i s i o n  F i l m  C o r p . ,  t h e  t a x  c o u r t  s t a t e d

t h a t  a  $ 1 , 2 5 0 , 0 0 0  o b l i g a t i o n  t o  a  s e l l e r  o f  c e r t a i n  t e l e -

v i s i o n  a n d  m o v i e  e x h i b i t i o n  r i g h t s ,  p a y a b l e  o n l y  o u t  o f

v a r i o u s  p e r c e n t a g e s  o f  g r o s s  r e c e i p t s  i n  e x c e s s  o f

$ 2 , 4 0 0 , 0 0 0 ,  w a s  n o t  p a r t  o f  t h e  b u y e r ' s  c o s t  b a s i s  i n

s u c h  r i g h t s .

( S e e  a l s o  R e a l i  v .  C o m m i s s i o n e r ,  B  8 4 , 4 2 7

T . C . M .  ( P - H )  ( 1 9 8 4 ) . )

I n  t h e  i n s t a n t  a p p e a l ,

w e , f i n d  t h e  n o n r e c o u r s e

n o t e  g i v e n  b y  a p p e l l a n t  t o  b e  a t  l e a s t  a s  c o n t i n g e n t  a s

t h e  n o t e s  g i v e n  i n  C R C  C o r p . ,  I n t e r - C i t y  T e l e v i s i o n  F i l m

M o r e o v e r ,  d e s p i t e  a  f e e b l e  a t t e m p t  b yC o r p .  a n d  L e m e r y .

a p p e l l a n t  t o  p u t  a  v a l u e  o n  t h e  s c u l p t u r e  m o l d ,  w e  t h i n k

t h a t  l i k e  t h e  p u b l i s h i n g  r i g h t s  a c q u i r e d  i n  F o x  v .

C o m m i s s i o n e r ,

s u p r a ,  t h i s  i s  a  c a s e  w h e r e  n o x j e c t i v e
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Appeal of Howard E. and Karen R. Foster

fair market value was deter
as of !V

l nable for the sculpture mold
the date of purchase. We have noted above

the disappointing sales of completed sculptures. Indeed,
during the years at issue,. none‘had been sold either at
the retail or wholesale level. As repayment of the note
and interest was to be made only out of gross sales of
completed sculptures, to say that the subject nonrecourse
note secured by the sculpture mold was 'contingent and
speculative" is a major understatement. Accordingly, we
hold t3at the subject nonrecourse note cannot be reoog-
nized for depreciation purposes.

The next question is whether appellant is
entitled to deduct depreciation attributable to the cash
paid for the sculpture mold, together with the casting
costs of $510 in 1978 and an operating expense of $153.56
in 1980. It is respondent's position that appellant did
not engage in this activity with the intention of making
a profit. Accordingly, respondent argues that appellant
is entLtled to deduct exp
able under section 17233.V

ses only to the extent allow-.

8

0.
Section 17233 provides, in relevant part, that

if an individual's activity is @'not engaged in for profit,"
only those deductions allowable regardless of a pro 't
objective (e.g., taxes or interest) may be allowed.D

I/' As indicated in Fox v
at 1020, the two linrof
and CRC Corp.) are not so
compfementary.

. Commissioner, supra, 80 T.C.
cases (i.e.,’ .-Estate of Franklin
much competing as they are

g It is interesting to note that some recent tax court
cases have held that the 'for profit" issue can be
entirely dispositive in disallowing all deductions for
abusive tax shelter cases. (Jaros-v. Commissioner,
P 85,0X T.C.M. (P-B) (1985).)

I/ As we stated in Appeal of Harold and Joyce E. Wilson,
supraP depreciation must also run the section 17233
gauntli3t.- Section 17208 allows a depreciation deduction-
for property used in a trade or business, or property
held fcr the production of income. Appellant deducted
deprecLation as an expense incurred in a trade or busi-
ness. The words Atrade or business@ for depreciation
purposes in section 17208 have been interpreted in a man-
ner consistent with the words @trade or businessR expenses
as use*3 in section 17202. (Brannen V. Commissioner, 78
T.C. 471, 501 n. 7 (1982).)'est for determining
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Accordingly, the disputed deductions noted above are
allowable only if appellant had an actua-1 and good faith
profit objective for engaging in those activities.

, Cal, St, Bd,
and Lee 9.

Brown, Cal. St. Bd. of Equal., Aug. 16, 1979.) The
taxpayer's expectation of profit need not be a reasonable
one, but there must be a good faith objective.of making a
profit. (Allen v. Commissioner, 72 T.C, 28 (1979),) Of
course, w-r the activities  were engaged in primarily
for such profit-seeking motives is a'question of fact -
upon which the taxpayer has the burden of proof, (Appeal

al. St. Bd, of Equal.,
R. and Jean G. Barbee,

is to be given to objective facts rather than to the
taxpayer's mere statements of his
Commissioner, supra.) The regulation
fist of factors relevant in determininu whether a tax-
payer has the requisite profit motive.- While all facts
and circumstances with respect to the activity are to be
taken into account, no one factor is controlling in
making this determination. (Treas. Reg. 5 1,183-.2(b).)

Among the factors which normally should be
taken into, consideration are the following: (1) the man-
ner in which the taxpayer carries on the activity; (2)
the expertise of the taxpayer or his advisors; (3) the
time and effort expended by the taxpayer in carrying on
the activity; (4) the expectation that assets used in the
activity may appreciate in value; (5) the success of the

taxpayer in carrying on other similar or dissimilar
activities; (6) the.taxpayer's  history of income or
losses with respect to the activity; (7) the amount of
occasional profits, if any, which are earned;- (8) the
financial status of the taxpayer; and (9) the elements of
personal pleasure or recreation.

7/ (Continued)
Whether an individual is carrying on a trade or business
is whether the individual's primary purpose and intention
in engaging in the activity is to make a profit.

8/ As section 17233 conforms to Internal Revenue Code
section 183 and since there are now no regulations of the

. Franchise Tax Board in this area, the regulations under
section 183 of the Internal Revenue Code govern the
interpretation of section 17233. (Cal. Admin. Code, tit,
18, reg. 19253.)
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In his January 26, 1983, appeal to this board,
appellant has maintained that his activities surrounding
the mold were engaged in for profit. Bowever, the.only
support for his position is the statements made in that
appeal in which he stated that since 1978, Griffin Gallery
had expended considerable time, effort and expense in the
promotion and marketing of Fritz White sculptures. Bow-
ever, after an extensive examination of the record, it is
clear to us that, in fact, his activities were not engaged
in for profit.

Appellant has made no showing that the scul.p-
ture activity was carried on in a businesslike manner.
In spite of the fact that no revenues were realized, no
changes of operating methods, adoption of new techniques.
or abandonment of unprofitable methods indicative of an
intent to improve profitability were instituted. (Treas.
Reg. S 1.183-2(b)(l).) Moreover, the record does not
indicate that appellant possessed any expertise in art

and no evidence has been offered that would establish
that his advisors, Griffin Gallery, possessed the requi-
site expertise. (Treas. Reg. S 1.183-2(b)(2).) In addi-

0 tion, there has been no showing that either appellant or
Griffin Gallery expended any significant time or effort
in promoting the sculpture activity. - (Treas. Reg. S
1.183-2(b)(3).)‘ Accordingly, in light of the fact that
no sales of the sculpture had been made from 1978 through
1983 and because of the potential tax benefits envisioned
by appellant (Flowers v. Commissioner, 80 T.C. 914 (1983)),
the conclusionmscapable that this venture was not
entered into for profit.

Consequently, respondent's action must be sus-
tained. Because of our disposition of the first two
issues raised by respondent, it is unnecessary to discuss
the third issue raised.
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O R D E R

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY' ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue a-nd Taxation
Code, that the action of the Franchise Tax Board on the
protest of Howard E. and Karen R. Foster against proposed
assessments of additional personal income tax in the
amounts of $1,227,40., $1,129..00,  and. $1,9.20-.04 for the
years 1978, 1979, and 1980, respectively, be and the same
is hereby sustained.

Done at Sacramento, California, this 25th day
uf June I 1985,,by the Stake Ward of Zqualixatior-,
with Board Members Mr. Dronenburg, Mr. Collis, Mr. Bennett
and Mr. Nevins present.

Ernest J. Dronenburq, Jr. I Chairman

Conway H. Collis I

William M. Bennett I

Richard Nevins I

Member

Member

Member

Member
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