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Immediately after acquisition, Atlas added ’
seating capacity, wherever possible, to PNC locations in
order to change the basic thrust of the PNC operation
from drive-in to full-service restaurants. Wherever this
was accomplished, an average gross revenue increase of.
10.25 percent per facility was realized.

During the year ended September 30, 1977, Crest
Advertising, Atlas' advertising division, developed and
provided all of PNC's advertising. Total billings paid
by PNC to Crest were $12,346. In February 1977, PNC
introduced bakery products, which were baked by the Town
and Country Bake Shop, as part of its menu. 'Total
purchases by PNC of such products from Atlas during the
year ended September 30, 1977, were $5,597. Total
intercompany transactions between Atlas and PNC for the
year ended September 30, 1977, equaled $19,715.

As the result of an audit, respondent deter-
mined that Atlas and PNC were not unitary for Atlas' year
ended September 30, 1976, or the year ended September 30,
1977. Respondent left undisturbed the combined status of
Atlas and PNC for the year ended September 30, 1978.
PNC's liability for the short period ended September 30,
1976, was redetermined on a separate accounting basis.
PNC's year ended September 30, 1977, was a loss year.

Atlas and PNC protested the proposed deficien-
cies. Respondent denied the protest. Atlas and PNC
thereafter appealed.

When a taxpayer derives income from sources
both within and without California, it is required to
measure its California franchise tax liability by it's net
income derived from or attributable to sources within
this state. (Rev. & Tax. Code, S 25101.) If the tax-
payer is engaged in a unitary business with an affiliated
corporation, the amount of income attributable to
California sources must be determined by applying an
apportionment formula to the total income derived from
the combined unitary operations of the affiliated compa-
nies. (See Edison California Stores, Inc. v. McColgan,
30 Cal.2d 472.2d 16-1 ohn Deere-Plow Co.
V. Franchise Tax Board, 38 Cal.2d 21438 P.2d 5691
(193l),.app. dism.p 343 U.S. 939 196 L.Ed. 13451
(1952).)

The California Supreme Court has determined
that a unitary business is definitely established by the
existence of: (1) unity of ownership; (2) unity of
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ope'ration  as,evidenced by central purchasing, advertis-
ing, accounting and management divisions; jand (3) unity
of use in a centralized executive force and general
system of operation. (Butler Bros. v. McColgan, 17
Cal.2d 664 [ll P.2d 3347 (1941), affd., 315 U.S. 501 186
L.Ed, 9911 (1942).) The court has also held that a
business is unitary when the operation of the business
within California contributes to or is dependent upon the
operation of the business outside the state. (Edison
California Stores, Inc. v. McColgan, supra, 30 Cal.2d at
481.) These principles have been reaffirmed in more
recent cases. (Superior Oil Co. v. Franchise Tax Board,
60 Cal.2d 406 134 Cal.Rptr. 545, 386 P.2d 331 .(1963);
Honolulu Oil Corp. v. Franchise Tax Board, 60 Cal.2d 417
[34 Cal.Rptr. 552, 386 P.2d 401 (1963).)

The existence of a unitary business may be
established if either the three unities or the contribu-
tion or dependency test is satisfied. (Appeal of F. W.
Woolworth Co., Cal. St. Bd. of Equal., July 31, 1972.)
Respondent contends that appellant cannot be considered
unitary under either the contribution or dependency test
or the three unities test. As to the first test,
respondent suggests that after taking the following
factors into consideration--ownership, nature of the
business, common management, support services and
intercompany financing--Atlas and PNC are lacking in the
requisite involvement to support a finding of unity.
Respondent contends that although food service plays a
role in the operations of each, thk two operations have
little in common, and during the appeal period the hotel
operation, as run by Atlas, and the fast food operation
were two separate, distinct, and diverse businesses.

Respondent also contends that Atlas fails all
three of the aspects of the three unities test. Unity of
ownership is absent, respondent contends, because PNC was
not wholly owned by Atlas for the entire period on
appeal. Respondent also argues that unity of use does
not exist, because of absence of common product, facili-
ties, and market. Finally, respondent maintains' that
unity of operation is missing because the basic diversity
of the two businesses does not lend itself to uniform or
standardized business practices.

Respondent concedes that Atlas and PNC were
unitary for the year ended September 30, 1978. It
submits that the absence of significant ties for the
first 15 months of operation inhibited a unitary opera-
tion and that it was only after this time or possibly as
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eariy as June 1977, when.the holdover management was
discharged that Atlas and PNC became unitary, However,
it concludes.that looking at the events overall, and
particularly with the more active intercompilny exchanges
commencing with the year ended September 30, 1978, Atlas
and PNC should not be considered unitary until that
time.

Appellants contend that their operations were
unitary under either test from July 30, 1976, the date
PNC was acquired. Their contention is based on the
existence of the following factors: (i) substantial
intercompany financing; (ii) modifications made to PNC's
method of operations: (iii) some intercompany transac-
tions; (iv) integrated management; and (v) common
officers and directors.

For the reasons which will be discussed below,
we believe that from the date of its acquisition PNC was
unitary with Atlas under either of the two tests des-
cribed above and could properly file a combined report.

With the exception of the first month of the
150month appeal period (July 1976), the Ownership
requirement is satisfied since after July 30, 1976, Atlas
owned 100 percent of the stock of PNC,

Respondent argues that PNC's oper;ltions do not
contribute to or depend upon the operation of Atlas to a
degree which is substantial enough t0 warrant their
classification as a unitary business. Respondent also
contends that, since PNC was engaged in a different type
of business from that of Atlas, the contribution or
dependency test is not satisfied and PNC cannot be unitary
with Atlas. However, the mere fact that corporations are
engaged in diverse lines of businesses, Standing alone,
does not preclude a finding that such businesses are
unitary (see Appeal of Wynn Oil COmpany, Cal. St. Bd. of
Equal., Feb. 6, 1980; cf. Appeal of &ear Siegler, Inc.,
Cal. St. Bd. of Equal., April 24, 1967). Additionally,
providing food service in its hotels was a major part of
Atlas' activities and its major source of income; there-
fore, the diversity is not as great as respondent would
have us believe.

Several important unitary feature:; are present
which indicate that interdependence and Contribution
existed between Atlas and PNC. Chief among these are an
integrated executive force, intercompany financing, and
intercompany product flow. The existence of these three
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factors has previously been found by this board to 2arry
great tieight in supporting a finding of unity. (See
Appeal of Saga Corporation, Cal. St. Bd. of Equal;i:
June 29, 1982.)

The existence of an integrated executive for&
is an element of exceeding importance in determinitig
unity, (Chase Brass & Copper Co.,v. Franchise Tax Board,
10 Cal.App.3d 496 [87 Cal.Rptr. 2391, app. di$m; and
cert. den.; 400 U.S. 961 [27 L.Ed.2d 3811 (1970);) An
integrated executive force existed between Atlas and PNC
because of the direct involvement in PNC's affair's by Mr.
Brown and Mr. Cagaij, kho also served on the ,bohrd of
directors of each company. Additionally, Atlas pe$sonnel
made up a majority of the board of directors of PNC.

PNC and Atlas had common officers, indicating
that the companies shared a strong central management.
Many high level Atlas employees were involved not only in
major policy decisions with respedt to PNC; but also
participated directly in PNC's day-to-day operations.
Mr. Brown, president and chief exedutive offiber~of Atlas
testified that immediately after Atlas acquired PNC, he
became its chief executive officer, moved to PNC's
offices, and beeanie involved in all aspects of t'heir
operations. (R.T. p. 8;) Mr. Mitchell Cagalj, chief
financial officer of Atlas, aim took on the sdme duties
at PNC.

Another important indicator of unity present,,iii
this appeal is the immediate infusion of capital by Atlas
into PNC. (Appeal of Saga Corporation, supra; Appeal of
I-T-E Circuit Breaker.Company, Cal. St. Bd. of Equal.,
Septi 23; 1974.) At the time of acquisition, PNC Was.+
the v6rg.e of bankruptcy and many of the PNC officers had
to,make personal guarantees on PNC's outstanding debts;
Atlas cleared all of these guarantees. On the d&y of
a,tiqu,isition, Atlas provided $233,000 to PNCi an~&nount
whidh was in&eased to $600,000 by December 1976 and tb
$943,OOU by September 1977. Although we recognize that
financing alone, absent other significant tie$; 'does hot
convert ti diverse ,enterprise into a single edonomic unit,i
this fb&zor does weigh heavily given the 0the.r involve-m&its liste'd a-hove,

Substantial interkompany product flow is 'also
gignifitiant evidence of unity.
'Saga Corporation, supra)
Company, supra.) Although there was minimal transfer 'of
goods between the two companies, there was a substantial
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transfer of'intercompany services including both manage-
ment and staff personnel, support services such as legal
and accounting, and use by PNC of Atlas' advertising
division, Crown Advertising. .

With respect to the three unities test, respon-
dent contends that unity of operation and unity of use
were not present because there was no centralized execu-
tive force and because PNC's fast food operations,were
not incorporated into Atlas' general system of opera-
tions. We disagree. As we demonstrated above, there is
ample evidence of a centralized executive force because
of the involvement of the top Atlas officers in PNC's
day-to-day affairs as well as in its major policy deci-
sions. Additionally, while not all of the operations of
PNC and Atlas were centralized, there was evidence of
significant combination of service functions.

For the reasons set out above, we conclude that
PNC and Atlas were engaged in a unitary business during
the appeal years with the exception of the month of July
i976, before the purchase of PNC by Atlas. Accordingly,
respondent's action in this matter must be modified,.
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O.RD E R._

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Atlas Hotels, Inc., and Picnic 'N Chicken,
Inc., against proposed assessments of additional fran-
chise tax in the amounts of $11,708 and $22,769 for Atlas
Hotels, Inc., for the income years ended September 30,
1976, and September 30, 1977, respectively, and for
Picnic 'N Chicken, Inc., in the amount of $7,561.for the
income year ended September 30, 1976, be and the same is
hereby modified in accordance with this opinion.

Done at Sacramento, California, this 8th day
of January 1985, by the State Board of Equalization,
with Board M&nbers Mr. Dronenburg, Mr. Collis, Mr. Bennett,
Mr. Nevins and Mr. Harvey present.

Ernest J. Dronenburg, Jr. , Chairman

Conway H. Collis I Member
William M. Bennett . Member

Richard Nevins , Member
Walter Harvey* , Member

*For Kenneth Cory, per Government Code section 7.9
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